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PREFACE  TO  SECOND  EDITION. 


The  present  work,  following  the  method  pursued  by  me 
in  my  **Expert  and  Opinion  Evidence,"  is  an  endeavor  to 
present  the  topic  of  Presumptive  Evidence  (and  incidentally 
the  Burden  of  Proof),  as  follows,  viz. :  1.  A  series  of  rules 
and  sub-rules.  2,  A  series  of  illustrations  under  each  rule. 
3.  A  discussion  or  commentary  upon  the  rule  and  upon  the 
particular  illustration,  showing  the  reasons  for  the  rules 
themselves,  and  the  grounds  upon  which  the  courts  have 
proceeded  in  giving  particular  applications  to  them.  The 
rules  are  those  principles  which,  after  an  examination  of  all 
the  cases  on  the  particular  subject,  I  have  concluded  are  the 
law.  The  illustrations  are  all  taken  from  decided  cases  and 
are,  therefore,  open  to  examination  and  verification  by  the 
student  or  practitioner.  The  commentary  shows  the  rea- 
soning of  the  courts  in  the  particular  illustrations,  and 
points  out  the  conflict  of  authorities  wherever  such  conflict 
exists. 

In  noticing  my  book  on  ''Expert  and  Opinion  Evidence,'' 
the  Ameincan  Law  Review  of  November,  1883,  says  of  the 
plan  which  I  adopted  in  that,  and  have  followed  in  this:  — 
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''It  has  the  great  advantage  of  facilitating  rapid  search  and  convenient 
reference,  even  if  no  higher  merit  could  be  ascribed  to  it.  It  has  the 
advantage  of  showing  us  that  some  things  in  the  law  at  least  may  be 
regarded  as  settled;  that  these  things  are  capable  of  being  reduced  to 
rules,  and  that  these  rules  may  be  printed  by  themselves  in  such  a  way 
that  a  judge  or  practitioner  can  quickly  put  his  finger  upon  them.  It 
also  has  the  advantage  of  cataloguing,  so  to  speak,  in  brief  language, 
the  illustrations  of  the  rules,  showing  the  manner  in  which  the  rules 
have  been  applied  by  the  courts  in  cases  actually  decided. ^^ 

*'What,  under  the  circumstances  of  this  case,  are  the 
presumptions  to  be  drawn?"  is  a  question  which  arises  con- 
stantly in  practice.  I  have  a  hope  that  the  number  of 
future  cases  may  be  small  which  will  not  be  found  to  fall 
in  principle  under  one  or  other  of  the  one  hundred  and 
thirty-nine  rules  contained  in  this  book. 

Since  the  publication  .of  this  work  in  1885,  a  very  large 
number  of  cases  have  been  decided,  all  of  which  I  believe 
will  be  found  cited  in  the  present  edition. 

I  have  also  indicated  (by  the  citation  of  the  case  on  the 
side  page)  which  of  the  rules  have  been  approved  by 
the  courts  of  last  resort.  Wherever  these  citations  appear 
the  rule  must  now  be  considered,  not  merely  as  the  opinion 
of  the  author,  but  as  the  judgment  of  a  judicial  tribunal. 
This  feature,  I  believe,  is  a  novel  one  in  legal  text  books, 
and  should  give  a  authority  to  this  edition  which  the 
first  edition  could  not  claim.  Since  this  work  went  to  press 
I  have  noted  that  Rule  1  has  been  approved  by  the  Supreme 
Court  of  Georgia  in  Ryan  v.  State,  30  8.  E.  Rep.  680; 
Rule  34  by  the  Supreme  Court  of  Maine  in  Marston  v. 
Dingley,  34  Atl.  Rep.  416;  Rule  113  by  the  Supreme  Court 
of  West  Virginia  in  State  v.  Musgrave,  28  S.  E.  Rep.  828, 
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and  Rule  120  by  the  Court  of  Appeals  of  Missouri  in  Spear 

V.  Burlingame,  61  Mo.  (App.)  92;  and  it  has  been  cited  in 

Kelly  V.  Thuey,  143  Mo.  427 ;  Brown  v.  Hoffelmeyer,  74 

Mo.  (App.)  386;    State  v.  Sweeten,  75  Mo.  (App.)  129, 

and  Robinson  v.  Pierce,  24  South.  Rep.  984  (Ala.). 

J.  D.  L. 
June  1st,  1899. 
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THE  LAW  OE 


PRESUMPTIVE  Evidence 

(INCLUDING  PRESUMPTIONS  BOTH  OF 

LAW-  AND  FACT.) 

REDUCED  TO  RULES. 


(1) 


PART   1. 


THE  PRESUMPTION  OF  KNOWLEDGE. 


(3) 


CHAPTER  I. 


THE  PRESUMPTIOXS  OF  KNOWLEDGE  OF  LAW  AND  FACT. 


RULE   1. — ^Every  one  is   presumed  to  know  the  law 

Approved  In  Barr       when  ignorance  of  it  would    relieve 


▼.  B.  Co.,  10  Ind. 
(App.)4a8;  87  N.  S. 
Rep.  817. 


from  the  consequences  of  a  wrongrful 
act  or  from  liability  upon  a  contract/ 


The  presumption  that  everybody  knows  the  law  is  often 
spoken  of,  but  it  is  clear  that  there  is  no  such  general  pre- 
sumption. When  Mr.  Dunning,  in  arguing  before  Lord 
Mansfield,  said:  '*The  laws  of  this  country  are  clear,  evi- 
dent, and  certain ;  all  the  judges  know  the  huvs,  and  know- 
ing them  administer  justice  with  uprightness  and  integrity," 
that  learned  judge  replied,  ''As  to  the  certainty  of  the  law 
mentioned  by  Mr.  Dunning,  it  would  be  very  hard  upon  the 
profession  if  the  law  was  so  certain  that  evervlx)dy  knew 
it ;  the  misfortune  is  that  it  is  so  uncertain  that  it  costs 
nmch  monev  to  know^  what  it  is,  even  in  the  last  resort."  "^ 
**Is  it  not  a  mockery,"  said  Mr.  Livingston,  in  his  report 
on  the  Louisiana  Penal  Code,  '*to  refer  me  to  the  common 
law  of  England  ?  Where  am  I  to  find  it  ?  Who  is  to  inter- 
pret it  for  me  ?  If  I  should  apply  to  a  lawyer  for  a  book 
that  contained  it,  he  would  smile  at  my  ignorance,  and 
pointing  to  about  five  hundred  volumes  on  his  shelve^  would 
tell  me  those  contained  a  small  part  of  it ;  that  the  rest  was 


1  See  Lalng  v.  Colder,  8  Pa.  St. 
479;  49  Ain.  Dec.  533;  Kay  v. 
Connor.  8  Humph.  624;  49  Am. 
Dec.  690;  Cluff  v.  Mutual  Bene- 
fit Life  Ins.  Co.,  13  Allen,  308; 
Sherrill  v.  Hopkins,  1  Cow.  103; 
Hanrick  v.  Andrews,  9  Port.  676; 
Gast  V.  Drakely ,  2  Gill,  330 ;  Oilex 
V.  Gard,  23  Ind.  212;    Brown  v. 


Beers,  6  Conn.  213;  Cockayne  v. 
Sumner,  22  Pick.  117;  Laurie  v. 
Radnitzer,  166  111.  609;  46  X.  E. 
Rep.  1116;  Slonigerv.  Sloniger,  161 
111.  270;  43  X.  E.  Rep.  1111;  New- 
man V.  People,  47  Pac.  Rep.  278 
(Colo.);  Walker  v.  State,  9  So. 
Rep.  86  (Ala.). 
*  Jones  V.  Randall,  Cowp.  38. 


6  PRESUMPTIVE    EVIDENCE.  [RULE  1. 

either  unwritten  or  might  be  found  in  London  or  New  York, 
or  that  it  wjis  shut  up  in  the  breasts  of  the  judges  at  West- 
minster Hall.  If  I  should  ask  him  to  examine  his  books 
and  give  me  the  information  which  the  law  itself  ought  to 
have  afforded,  he  would  hint  that  he  lived  by  his  profession, 
and  that  the  knowledge  he  had  acquired  by  hard  study  for 
many  years  could  not  be  gratuitously  imparted."  Certainty 
in  the  law  has  hardly  increased  since  Lord  Mansfield's  time, 
and  Mr.  Livingston's  lawyer  would  to-day  point  to  a  library 
of  five  thousand  instead  of  five  hundred  volumes.  We  may, 
therefore,  bafely  say  with  Mr.  Justice  Maule,  **there  is  no 
presumption  in  this  country  that  every  person  knows  the 
law ;  it  would  be  contrary  to  common  sense  and  reason  if  it 
were  so,"  and  add,  as  he  did,  with  a  quiet  dig  at  his  learned 
brethren:  '*If  everybody  knew  the  law,  there  would  be  no 
need  of  courts  of  appeal,  whose  existence  shows  that  judges 
may  be  ignorant  of  law." 

Illv^trationH, 

I.  A  sues  B  in  trover  for  property.  On  the  trial  evidence  Is  intro- 
duced of  admissions  by  B  that  the  property  is  A*b.  The  presumption  is 
that  these  admissions  were  made  not  only  with  a  knowledge  of  the  facts, 
but  of  his  legal  rights  growing  out  of  these  facts. ^ 

n.  An  action  Is  brought  against  the  makers  of  a  note  personally 
signed  by  them  as  trustees  of  the  M.  £.  Church.  The  defendants  plead, 
that  they  were  Induced  to  give  the  note  by  representations  that  they 
would  not  be  individually  liable.  This  is  no  defense,  for  the  presump- 
tion is  that  they  knew  their  liability." 

III.  A  having  two  judgments  of  different  dates  against  Gr  Issues  execu- 
tion on  the  second,  under  which  G"s  land  is  sold  to  B.  A  afterward  pro- 
ceeds against  the  land  under  the  first  judgment,  to  which  B  replies  that 
he  had  purchased  believing  the  law  to  be  that  the  sale  on  the  second 
judgment  extinguished  the  first.    This  Is  no  defense.* 

r\^.  The  drawer  of  a  bill  of  exchange  knowing  that  time  had  been 
given  by  the  holder  to  the  acceptor,  but  not  knowing  that  this  discharged 
him,  and  thinking  himself  still  liable,  promises  to  pay  it  if  the  acceptor 
does  not.  He  is  bound  by  this  promise  though  made  under  a  mistake  of 
law.* 

>  Butler  V.  Livingston,  16  Ga.  565.     ton,  18  Wend.  407;    31  Am.  Dec. 

>  Mears  v.  Graham,  8  Blackf .  144.    382. 

« Shotwell  V.  Murray,  1  Johns.  *  Stevens  v.  Lynch,  12  East,  38, 
Ch.  612,  and  see  Champlin  v.  Lay-    and  see  Goodman  v.  Sayres,  2  Jac. 
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V.  A  statute  prohibits  the  selling  of  liquor  to  an  intoxicated  person, 
and  prescribes  a  penalty  therefor.  B  sells  liquor  to  an  intoxicated  per- 
son not  being  aware  of  the  law.  B  is  nevertheless  liable  as  he  is  pre- 
sumed to  know  it.^ 

VI.  A  public  officer  is  indicted  for  extortion  in  taking  a  fee  before  it 
was  due.  The  fee  being  due  to  him  after  a  time  in  any  event,  he  thought 
that  the  law  allowed  him  to  take  it  in  advance.  This  is  no  excuse  and 
he  is  convicted.* 

VII.  A  is  indicted  for  suffering  gaming  in  his  house.  It  appears  that 
A  does  not  know  it  is  unlawful  to  permit  gaming  in  his  house.  His  ig- 
norance of  the  law  does  not  excuse  A.> 

VIU.  A  statute  requires  attorney -s  bills  to  inform  their  clients  on 
their  face  of  the  matters  transacted  and  the  courts  in  which  the  things 
charged  for  have  been  done.  A  bill  delivered  to  a  client  contains 
charges  for  ''perusing  decrees  and  reports  at  the  report  office."  *'Six 
clerks*  office  searching  for  a  record."  The  client  will  not  be  presumed 
to  know  in  what  courts  these  offices  are.^ 

IX.  At  an  election,  a  number  of  votes  are  polled  for  one  B,  who  is 
acting  at  the  time  as  returning  officer.  By  the  law  a  returning  officer  is 
not  eligible  as  a  candidato,  and  all  the  voters  know  that  B  is  acting  in 
this  capacity.  There  is  no  presumption  that  they  knew  that  he  is  dis- 
qualified.' 

X.  A  finds  a  mortgage  on  record  over  thirty  years  old.  The  law  from 
lapse  of  time  presumes  it  paid.  If  A  purchases  the  mortgage  he  is  pre- 
sumed to  know  that  it  is  presumed  to  be  paid.^ 

XI.  A  is  sentenced  to  the  penitentiary  by  a  court  having  no  jurisdic- 
tion to  try  him.  In  an  action  against  the  gaolor  and  contractor  for  tres- 
pass, the  law  presumes  that  they  knew  the  law  and  that  they  had  no  right 
to  hold  him.' 

Xn.  A  having  found  some  property  secretes  it  with  intent  to  defraud 
the  owner  contrary  to  a  statute.  A  is  indicted  under  the  statute  for  lar- 
ceny. A  is  a  negro.  The  fact  that  it  is  the  common  belief  among  the 
negroes  in  the  neighborhood  that  property  belongs  to  the  finder  is  irrel- 
evant.* 


A  W.  263;  Brisbrane  v.  Dacres,  6 
Taunt.  143;  East  India  Co.  v.  Trit- 
ton,  3  B.  &  C.  280;  Stockley  v. 
Stockley,  1  V.  &  B.  23;  Clarke  v. 
Dutcher,  9  Cow.  674;  Warder  v. 
Tucker,  7  Mass.  452. 

1  Whitton  V.  State,  37  Miss.  379. 

•Com.  V.  Bagley,  7  Peck.  279. 
But  see  Cutler  v.  State,  36  X.  J. 
(L.)  125,  where,  in  a  similar  case, 
the  conviction  was  set  aside  on  the 
ground  that  the  ifUen$  was  wanting. 


«  Winehart  v.  State,  6  Ind.  30. 

*  Martindale  v.  Falkner,  2  C.  B. 
716. 

*  Queen  v.  Mayor  of  Tewkesbury, 
L.  R.  3  Q.  B.  629. 

*  Goodwyn  v.  Baldwin,  59  Ala. 
127. 

'  Pattison  v.  Prior,  18  Ind.  440, 
and  see  Daniels  v.  Barney,  22  Ind. 
207. 

8  State  V.  Welch,  73  Mo.  284. 
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PRESUMPTIVE    EVIDENCE. 


[rule  1. 


XIII.    A  deals  with  a  person  whom  he  knows  to  be  a  broker.     A  is 
presumed  to  know  that  he  is  acting  as  an  agent  for  some  thir  person.^ 

In  case  I.  the  trial  court  had  charged  the  jury  that  if  the 
admissions  were  made  with  a  full  knowledge  of  all  the  fact, 
and  his  rights  growing  out  of  the  factSy  they  were  evidence 
against  B.  On  appeal  this  was  held  erroneous.  ''Until  the 
contrary  appears,"  said  Lumpkin,  J.,  "every  man  is  taken 
to  be  cognizant  of  the  law.  The  doubt  and  diflSculty  has  been 
not  whether  the  burden-  of  proof  is  not  cast  upon  him  who 
seeks  to  screen  himself  from  the  efPect  of  his  acts  by  show- 
ing  that  they  were  done  in  ignorance  of  his  legal  rights ; 
that  has  never  been  disputed.  And  the  only  question  is 
whether  the  party  will  be  allowed  this  excuse.  Whereas, 
in  this  case  it  was  held  that  the  solenm  admissions  of  fact 
by  B,  that  the  title  to  this  property  was  not  in  him  but  A, 
did  not  make  even  a  prima  facie  case  as  to  proof,  unless  it 
was  shown  that  he  made  these  admissions  with  not  only  a 
full  knowledge  of  all  the  facts,  but  of  his  legal  rights  grow- 
ing out  of  those  facts.  Such  a  doctrine,  we  apprehend,  is 
not  only  unsupported  by  authority,  but  manifestly  against 
principle." 

In  case  II.  it  was  said;  "That  representations  can  not 
afPect  the  plaintiff's  right  to  recover.  It  was  a  representa- 
tion made  to  the  defendants  respecting  a  question  of  law, 
and  can  not  be  considered  as  having  misled  them.  Thev 
must  be  presumed  to  have  known  the  legal  effect  of  their 
contract."-^ 


1  Baxter  v.  Duren,  29  Me.  434;  50 
Am.  Dec.  (502. 

2  In  Storrs  v.  Baker,  6  Johns.  Ch. 
106,  it  was  said  bv  the  chancellor: 
*"The  presumption  is  that  every 
person  is  acquainted  with  his  own 
rights  provided  he  has  had  reason- 
able opportunity  to  know  them, 
and  nothing  can  be  more  liable  to 
abuse  than  to  permit  a  person  to 
reclaim  his  propert>'  in  opposition 
to  all  the  equitable  circumstances 
which  have  been  stated,  upon  the 


mere  i^retense  that  he  was  at  the 
time  ignorant  of  his  title."  *'The 
courts  do  not  undertake  to  relieve 
I)artie8  from  their  acts  and  deeds 
fairly  done  on  a  full  knowledge  of 
of  facts,  though  under  a  mistake  of 
law.  Every  man  is  to  be  charged 
at  his  peril  with  a  knowledge  of  the 
law.  There  is  no  other  principle 
which  is  safe  and  practicable  in  the 
common  intercourse  of  mankind." 
Lyon  V.  Richmond,  2  Johns.  Ch. 
51. 
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In  case  III.  it  was  said:  ''According  to  B's  own  show- 
ing he  was  only  under  a  mistake  in  point  of  law ;  and  that 
mistake  not  being  produced  by  any  fraud  in  A  is  not  suffi- 
cient of  itself  to  affect  the  former  lien  or  the  validity  of  the 
sale.  *  *  *  In  such  a  case  the  general  doctrine  which 
we  find  established  must  prevail  that  every  man  is  to  be 
charged  with  a  knowledge  of  the  law." 

In  case  IV.  Lord  Ellenborough  ruled  that  the  defendant 
could  not  defend  himself  upon  the  ground  of  his  ignorance 
of  the  law  when  he  made  the  promise. 

In  case  W  it  was  said:  "As  he  is  bound  to  know  the  law, 
he  is  held  to  the  consequences  of  a  willful  violation  of  it 
whether  he  knew  of  its  existence  or  not.  Otherwise  it 
would  be  difficult  to  punish  any  man  for  a  violation  of  law, 
because  it  might  be  impossible  to  prove  that  he  had  knowl- 
edge of  the  law.  Hence  the  legal  presumption  that  every 
man  knows  the  law,  and  that  his  violations  of  it  are  will- 
ful." 

In  case  VI.  it  was  said:  "This  is  the  case  of  an  honest 
and  meritorious  public  officer  who  by  misapprehension  of 
his  rights  hiis  demanded  a  lawful  fee  for  a  service  not  yet 
performed,  but  which  almost  necessarily  must  be  performed 
at  some  future  time.  If  we  had  authoritv  to  interfere  and 
relieve  from  the  penalty,  we  certainly  should  be  inclined  to 
do  so,  but  we  are  only  to  administer  the  law." 

In  case  VIII.  it  was  said:  "There  comes  a  charge  for 
perusing  decrees  and  reports  at  the  report  office,  which  it 
is  said  the  client  must  know  could  onlv  be  in  chancerv.  I 
do  not  agi'ee  that  the  client  is  to  be  presumed  to  know  any- 
thing of  the  kind.  Then  there  is  a  charge  for  'attending 
at  the  six  clerks'  office,  searching  for  a  record.'  This,  it  is 
said,  must  be  in  a  court  of  chancer3\  I  really  am  unable 
at  the  present  moment  to  say  whether  there  is  or  is  not  such 
an  office  now  existing  as  the  six  clerks'  office ;  and  I  do  not 
see  why  Miss  Mary  Falkner  is  bound  to  know  it.  The 
bill  *  •  ♦  presupposes  the  client  to  possess  a  consid- 
erjible  knowledge  of  the  law.  There  is  no  presumi)tion  in 
this  country  that  every  person  knows  the  law ;  it  would  be 
contrarv  to  common  sense  and  reason  if  it  were  so." 
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''Every  elector,"  said  Blackburn,  J.,  in  case  IX.  "must 
have  known  that  B  was  the  niavor,  and  everv  elector  who 
saw  him  presiding  at  the  election  must  have  known  as  a  fact 
that  he  was  the  returning  officer,  and  every  elector  who  was 
a  lawyer  aild  who  had  read  the  case  of  Reg.  v.  Owens^^ 
would  know  that  he  was  qualified.  From  the  knowledge  of 
the  fact  that  B  was  mayor  and  returning  officer,  'was 
everv  elector  bound  to  know  as  a  matter  of  law  that  he  was 
disqualified?  I  agree  that  ignorance  of  the  law  does  not 
excuse.  But  I  think  that  in  Martindale  v.  Falkner  (Case 
VIIT. ),  Maule,  J.,  correctly  explains  the  law."  And  Lush,  J., 
added:  "A  maxim  has  been  cited  which  it  has  been  argued 
imputes  to  every  person  a  knowledge  of  the  law^.  The 
maxim  is  ignorantia  legis  neminem  excusaty  but  there  is  no 
maxim  which  says  that  for  all  intents  and  purposes  a  per- 
son must  be  taken  to  know  the  legal  consequences  of  his 
acts.  "2 

Case  XT.  carries  this  presumption  very  far.  In  Brent  v. 
State^^  it  was  ruled  that  the  presumption  of  knowledge  of 
law  did  not  extend  to  presuming  that  a  person  knew  how 
the  courts  would  construe  a  statute,  and  whether  it  Was 
constitutional  or  unconstitutional.  The  defendants  here 
were  indicted  for  conducting  a  lottery,  and  showed  an  act 
of  the  legislature  permitting  them  to  do  so.  The  court 
held  the  act  unconstitutional,  but  said:  "We  see  no  good 
reason  why  the  State  as  well  as  an  individual  is  not  to  be 
held  bound  by  this  salutary  and  unjust  maxim  that  'no  man 
shall  take  advantage  of  his  own  wrong.'*  We  think  it  clear 
that  the  appellant  did  not  intend  to  violate  any  penal  or 
other  law  of  the  State.  In  other  words,  that  he  acted  in 
good  faith,  and  verily  believed  he  was  doing  what  the  State, 
by  this  statute  clearly  authorized  him  to  do.  But  it  is 
insisted,  on  the  part  of  the  State,  that  everybody  is  pre- 
sumed to  know  the  law.  This,  properly  understood,  is 
true,  but  it  is  a  rule  of  presumption,  adopted  from  neces- 

1  2  E.  &  E.  86.    And  see  Black  v.        »  43  Ala.  297. 
Ward,  27  Mich.  191.  *  Broom's    Legal    Maxims,    top 

«  Watroiis  V.  Rogers,  16  Tex.  410.     page  205. 
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sitv,  and  to  avoid  an  evil  that  would  otherwise  constantlv 
perplex  the  courts,  in  the  administration  of  the  criminal 
law;  that  is,  the  plea  of  ignorance.  Hence  the  maxim,  that 
•ignorance  of  the  law  excuses  no  one.'  The  courts  and  the 
profession,  however,  well  know  that  this  necessary  rule  of 
presumption,  is  often,  and  perhaps  oftener  than  otherwise, 
presuming  against  the  truth.  But  we  think  the  State 
presses  this  necessary  rule  beyond  its  proper  measure,  and 
insists  that  the  appellant  was  not  only  bound  to  know  the 
existence  of  the  law,  but  in  this  case  was  presumed  to  know 
this  special  act  of  the  legislature  was,  and  would  be  held, 
unconstitutional,  and  was,  therefore,  void  and  no  law.  We 
canQOt  consent  to  carry  this  rule  of  presumption  to  this  ex- 
tent; it  must  be  confined  to  presuming  that  all  persons 
know  the  law  exists,  but  not  that  they  are  presumed  to  know 
how  the  courts  will  construe  it,  and  whether,  if  it  be  a  stat- 
ute, it  will,  or  will  not,  be  held  to  be  constitutional.  To 
extend  this  rule  beyond  this  limit  will  be  to  implicate  the 
legislature  who  passed,  and  the  governor  who  approved  the 
act,  in  a  charge  of  gross  immorality  and  dishonesty.  If  the 
appellant  is  to  be  presumed  to  know  the  act  was  unconsti- 
tutional, the  same  presumption  will  fix  upon  them  the  same 
extent  of  knowledge;  that  is,  that  they  knew  the  act,  when 
it  was  passed  and  approved,  was  in  conflict  with  the  consti- 
tution ;  and  if  this  be  so,  it  will  be  a  hard  matter  to  clear 
either  from  this  grave  implication.  But  we  are  satisfied  the 
rule  must  have  the  limit  we  give  it.  To  hold  otherwise, 
will  take  from  the  rule  all  its  virtue,  and  make  it  odious  to 
all  right  and  just  thinking  men." 

In  case  XII.  it  was  said:  '*The  defendant  offered  evi- 
dence to  prove  that  it  was  a  general  belief  among  colored 
people  in  that  county  that  money  or  property  found,  having 
no  marks  upon  it  to  indicate  its  ownership,  belonged  to  the 
finder.  The  court  properly  excluded  the  evidence.  It  is  a 
principle  as  old  as  the  common  law  that  ignorance  of  the 
law  is  no  excuse  for  its  violation ;  and  the  law  is  the  same 
for  a  colored  as  for  a  white  person.  We  have  not  now  a 
criminal  code  for  the  whites  and  a  different  one  for  the 
blacks.    Under  our  present  constitution  no  law  making  such 
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a  distinction  would  be  of  any  validity.  Wharton's  Crim. 
Law,  sec.  HH^  p.  1794,  is  cited  as  sustaining  the  proposition 
that  taking  possession  of  money  and  determining  to  keep  it 
under  an  honest  belief  of  a  right  to  do  so  because  found,  is 
a  good  defense.  There  is  no  section  HH  at  page  1794,  and 
the  sections  on  that  page  do  not  rdate  to  the  subject  under 
consideration,  but  section  87,  page  87,  asserts  the  general 
proposition  that  'ignorance  or  a  mistake  of  fact  is  admissi- 
ble for  the  purpose  of  negativing  a  particular  intention,' 
and  that  'when  a  particular  intent  is  necessary  to  constitute 
the  offense  (e.  g.,in  larceny,  animufi  furandi,  in  murder, 
malice),  then  ignorance  or  mistake  is  evidence  to  cancel  the 
presumption  of  intent  and  to  work  an  acquittal  either  total 
or  partial.'  But  in  section  88,  he  says:  'When  a  statute 
makes  an  act  indictable  irrespective  of  guilty  knowledge, 
then  ignorance  of  fact  is  no  defense.'  On  this  proposition 
some  learned  authors  difPer  in  opinion  from  Mr.  Wharton.* 
However  this  mav  be,  the  section  of  our  criminal  code  in 
question  makes  it  a  felony  in  a  finder  of  goods  or  money 
belono^ino:  to  another  to  convert  them  to  his  own  use  with 
intent  to  defraud  the  owner,  or  to  make  wav  with,  or  se- 
Crete  them  with  that  intent;  and  proof  of  ignorance  of  the 
law,  or  that  the  finder  believed  that  he  acquired  the  title  by 
finding  the  property,  does  not  tend  to  disprove  the  intent 
to  convert  it  to  his  own  use.  If  he  did  the  act  with  the 
double  intent  named  in  the  section,  it  is  no  defense  that  in 
his  ignorance  of  the  general  law  he  supposed  that  by  finding 
he  became  the  owner  of  the  property.  It  would  be  no  de- 
fense that  he  was  ignorant  of  the  section  under  which  he 
was  indicted,  which  of  itself  apprises  him  that  lost  property 
does  not  belong  to  the  finder,  and  why  his  ignorance  of  the 
general  law  to  the  same  effect  should  avail  him  as  a  defense, 
is  beyond  our  comprehension.  By  imposing  a  severe  pun- 
ishment upon  the  finder  who  converts  to  his  own  use  the 
property  of  another,  direct  information  is  imparted  that 
such  does  not  become  his  bv  such  findinor.  This  is  the  im- 
port  of  the  language  of  the  section,  and  it  is  in  harmony 

^  Bishop,  4  South.  Law  llcv.  (x.  s.)  5S. 
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with  a  legal  principle  well  established  long  before  that  sec- 
tion was  enacted.  It  will  not  be  contended  that  ignorance 
of  the  statutory  provision  will  excuse  its  violation,  and  if 
ever  ignorance  of  the  law  could  constitute  a  defense  it  cer- 
tainly will  not  do  so  when  the  identical  section  under  which 
the  accused  is  prosecuted  informs  him  of  the  very  principle 
of  law  of  which  he  avers  his  ignorance." 

So  a  suitor  in  court  is  presumed  to  know  all  the  proceed- 
ings which  take  place  in  his  case.*  And  the  terms  of  the 
Supreme  Court  of  a  State  being  fixed  by  statute,  parties  to 
a  cause  in  the  courts  of  such  State  jire  presumed  to  know 
th*e  terms  of  the  Supreme  Court.-*  So  parties  are  presumed 
to  know  the  contents  of  the  public  records,^  and  a  member 
of  a  municipal  corporation  is  presumed  to  be  aware  of  its 
by-laws  and  ordinances.*  But  the  oflScers  of  a  municipal 
corporation  are  not  presumed  to  be  acquainted  ./ith  the  con- 
tents of  all  the  official  records.  L  brings  an  action  against 
the  mayor  and  clerk  of  the  city  of  A  for  a  libel.  The  libel 
consists  in  a  statement  in  their  annual  report  that  there  is 
due  from  L,  as  tax  collector,  a  certain  sum.  The  statement 
is  incorrect,  as  shown  by  the  municipal  records.  There  is 
no  presumption  that  the  defendants  knew  this  to  be  so.^ 
The  presumption  of  knowledge  of  law  may  be  rebutted. 
'*For  instance*,  if  there  be  an  intention  to  pass  a  freehold 
estate,  and  the  vendee  accepts  a  deed  of  feoffment  without 
livery,  he  will  be  relieved  upon  the  ground  that  he  was  under 
a  mistake  as  to  the  law,  for  the  intention  being  clear,  the 
failure  to  effect  it  makes  the  mistake  manifest,  and  rebuts 
the  presumption.  It  is  different,  however,  where  the  in- 
tention is  carried  into  effect,  because  in  such  cases  there  is 
nothing  to  rebut  the  presumption,  and  the  ignorance  of  the 
party  can  only  be  shown  by  going  into  proof,  which  is  not 
admissible.^     Knowledge,  however,  in  advance  of  the  de- 


1  Gauldin  v.  Shebee,  20  Ga.  631.  «  Hart  v.  Roper,  6  Ired.  (Eq.) 

«  Loomjs  V.  Riley,  24  111.  307.  349. 

»  Lancey  v.  Bryant,  30  Me.  466.  «  Boyers  v.  Pratt,  1  Humph.  90. 
*  Palmyra  v.  Morton,  25  Mo.  593. 
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cision  of  a  court,  that  a  law  passed  by  the  legislature  is  un- 
constitutional, will  not  be  presumed.* 

BULiB  2.— But  there  is  no  presumption  of  knowledsre 
of  private  or  foreign  laws/ 

Illustrations. 

I.  B  is  a  teacher  in  a  public  academy  and  expels  a  scholar  for  dis- 
obedience. The  by-laws  of  the  academy  provide  that  no  pupil  shall  be 
expelled  but  by  order  of  the  board  of  trustees.  There  is  no  presumption 
that  P  knew  of  the  existence  of  this  by-law.* 

II.  A  dies  in  Massachusetts  leaving  real  estate  there  and  in  Xew  York. 
His  heirs  are  a  niece,  a  child  of  one  of  his  sisters,  and  three  nephews,  the 
children  of  another  sister.  By  the  laws  of  Massachusetts,  the  four  heirs 
are  entitled  to  share  in  equal  proportions,  but  by  the  laws  of  New  York 
the  niece  is  entitled  to  one-half  and  the  nephews  one-sixth.  The  heirs 
divide  the  Xew  Yorls  property  equally  amongst  them,  but  afterward  dis- 
covering that  she  was  entitled  to  a  larger  share,  the  niece  brings  suit  to 
have  the  settlement  set  asde.  She  can  recover,  as  she  is  not  presumed  to 
know  the  law  of  New  York.* 

III.  An  order  issued  by  a  quarantine  officer  prohibits  persons  in 
whose  house  is  any  contagious  disease  from  going  upon  the  street.  There 
is  no  presumption  that  this  is  known  to  the  citizens  of  the  town  from  its 
mere  promulgation.^ 

In  case  II.  it  was  said:  *'In  all  civil  and  criminal  pro- 
ceedings every  man  is  presumed  to  know  the  law  of  the 
land,  and  whenever  it  is  a  man's  duty  to  acquaint  himself 
with  facts,  he  shall  be  presumed  to  know  them.  But  this 
doctrine  does  not  apply  to  the  present  case.  It  was  not  the 
duty  of  the  plaintiS  to  know  the  laws  of  New  York,  nor 
does  ignorance  of  them  imply  negligence.  •  ♦  »  The 
parties  knew  in  fact  that  the  intestate  died  seized  of  estate 
situated  in  the  State  of  New  York.  They  must  be  pre- 
sumed to  know  that  the  distribution  of  that  estate  must  be 
governed  by  the  laws  of  New  York,  But  are  they  bound  at 
their  peril  to  know  what  the  provisions  of  these  laws  are  ? 
If  the  judicial  tribunals  are  not  presumed  to  know,  why 
should  private  citizens  be  ?     If  they  are  to  be  know^n  to  the 

»  U.  S.  V.  Realty  Co.,  163  U.  S.        «  Haven  v.  Foster,  9  Pick.  112. 
427.  *  King  v.  Doolittle,  1  Head,  7/. 

«  Stedman  v.  Davis,  93  N.  Y.  32.        «  State  v.  Butts,  6  Dak.  577. 
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court  by  proof  like  other  facts,  why  should  not  ignorance 
of  them  by  private  individuals  have  the  same  effect  upon 
their  acts  as  ignorance  of  other  facts?  Juris  ignorantia 
eat  cum  jus  nostimm  ignoramus^  and  does  not  extend  to 
foreign  laws  or  the  statutes  of  other  States.  This  rule  does 
not  extend  to  special  or  private  laws  which  are  only 
intended  to  operate  on  particular  individuals,  as  for  example 
a  private  bank  charter.  Nor  does  it  extend  to  foreign  laws 
or  the  laws  of  other  States.*  'In  some  cases,'  said  Mr. 
Justice  Washington  in  an  early  case,  'a  foreigner  is  not 
bound  to  take  notice  of  foreign  revenue  laws.  For  if  he 
makes  a  firm  and  final  contract,  completed  in  his  own  or  a 
foreign  country,  it  is  nothing  to  him  whether  a  use  may  or 
mav  not  be  made  of  the  contract  in  violation  of  the  revenue 
laws  of  a  foreign  country.  In  the  case  of  Holoman  v, 
Johnson^^  the  sale  was  completed  in  France,  and  the  vendor 
was  in  no  respect  concerned  or  aiding  in  the  illicit  use 
intended  to  be  made  of  the  goods,  though  he  knew  of  such 
intention.  Not  so,  as  to  a  citizen  who  though  the  contract 
be  complete,  yet  if  he  be  knowingly  instrumental  to  a  breach 
of  the  laws  of  his  own  country  he  can  not  have  the  aid  of 
those  laws.  »  •  •  But  if  the  contract  of  the  foreigner 
is  to  be  completed  in  or  has  a  view  in  its  execuction  in  a 
foreign  country,  he  is  bound  to  take  notice  of  them." 

BUIiE  3. — Persons  engaged  in  a  particular  trade  are 
presumed  to  be  acquainted  witli  tlie  value  of 
articles  bousrht  and  sold  therein  (A),  the  names 
under  which  they  go  in  such  trade  (b),  and  the 
general  customs  obtaining  and  followed  there  (c)/ 

Illustrations. 

A. 

I.    A  person  takes  some  bank  bills  to  a  banker  to  be  exchanged  for 
gold,  and  the  banker,  after  examining  them,  buys  them  from  him  at  a 

»  Cambiose  v.  Maffet,  2  Wash.  C.        «  Hansborough  v.  Neal,  27  S.  E. 
C.  104.  Rep.  693  (Va.). 

«  Cowp.  341.  ^ 
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discount.  Afterwards  discovering  that  one  of  the  bills  is  worthless,  he 
brings  an  action  for  the  money  he  paid  for  it.  He  can  not  recover,  there 
being  no  evidence  of  fraud  or  knowledge  on  the  customer's  part.  The 
banker  is  presumed  to  be  acquainted  with  the  value  of  the  bills  purchased 
by  him.* 

I.  D  imports  into  Xew  York  a  quantitj^  of  spelter,  which  under  the 
name  of  tutenague,  is  exempt  from  duty.  The  collector,  however,  claims 
and  receives  a  duty  of  20  per  cent,  thereon,  and  subsequently  D  sells  the 
spelter  to  M  at  a  long  price,  which  by  custom  gives  a  purchaser  the 
right  to  any  drawback  on  duty  which  may  be  made.  Afterward  the  col- 
lector decides  that  spelter  is  not  dutiable,  and  pays  back  to  D  the  20  per 
cent.  In  an  action  by  M  claiming  this  duty,  M  can  not  recover,  afi  the 
presumption  is  that  both  M  and  D  knew  at  the  time  of  the  sale  that  the 
article  was  not  dutiable.' 

*'It  is  a  reasonable  presumption,"  it  was  said  in  case  I., 
**that  those  who  are  dealing  in  articles  of  commerce, 
especially  those  who  purchased  by  wholesale  from  the 
'importers,  are  acquainted  with  the  different  names  by  which 
such  articles  are  known  to  the  commercial  world.  And  if 
spelter  was  actually  exempted  from  duty  by  the  names  used 
in  the  section  of  the  statute  relative  to  exempt  articles, 
probably  both  parties  to  this  sale  had  reason  for  believing 
that  the  claim  made  by  the  collector  was  unfounded  and 
that  it  would  probably  be  reversed,  and  the  duties  be 
refunded  to  the  importer.  If  so,  the  purchaser  should  have 
made  his  contract  wnth  reference  to  that  event,  so  as  to 
secure  for  himself  the  benefit  of  the  refunded  dutv  in  case 
it  should  turn  out  that  the  collector  was  wrong." 

C. 

I.  A  employs  B,  a  broker,  to  trade  for  him  on  the  stock  exchange. 
The  general  rules  of  the  exchange  are  presumed  to  be  known  to  A,  and 
B  has  an  implied  authority  to  contract  in  accordance  therewith.' 

II.  It  is  the  general  custom  in  a  certain  trade  to  charge  interest  on 
account  after  a  fixed  time.  Parties  dealing  therein  are  presumed  to  be 
cognizant  of  this  custom,  and  are  bound  by  it.* 

1  Hinckley    v.    Kersting,  21   111.  27;  Bayliffe  v.  Butterworth,  1  Ex. 

247.  25. 

*  Moore  v.  Des  Arts,  2  Barb.  Ch.  *  McAlister    v.    Reab,   4    Wend. 

636.  483,  8  Id.  109;    Meech  v.  Smith,  7 

» Sutton  V.  Tatham,  10  Ad.  &  Ell.  Id,  315. 
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in.  It  is  the  general  castom  of  a  bank  to  demand  payment  of  notes 
and  give  notice  on  the  fourth  instead  of  the  third  day  after  they  are  due. 
Persons  negotiating  notes  at  this  bank,  or  making  commercial  paper  for 
the  purpose  of  having  it  negotiated  there,  are  presumed  to  know  this 
custom.^ 

IV.  A  dry  goods  salesman  sues  B,  his  employer,  for  wrongful  dis- 
missal. There  is  a  general  custom  in  the  dry  goods  trade,  that  when  a 
clerk  or  salesman  begins  a  season  without  a  special  contract,  he  can  not 
be  dismissed  until  the  end  of  it.  Both  A  and  B  are  presumed  to  know 
this  custom.' 

All  trades  have  their  usages,  and  when  a  contract  is  made 
with  a  man  about  the  business  of  his  craft,  it  is  framed  on 
the  basis  of  such  usage,  which  becomes  a  part  of  it,  unless 
there  is  an  express  stipulation  to  the  contrary,^ 

In  case  I.  it  was  said:  "A  person  who  deals  in  a  partic- 
ular market  must  be  taken  to  deal  according  to  the  custom 
of  that  market,  and  he  who  directs  another  to  make  a  con- 
tract at  a  particular  place  must  be  taken  as  intending  that 
the  contract  may  be  made  according  to  the  usage  of  that 
trade." 

In  case  II.  it  was  said:  **The  uniform  custom  of  a  mer- 
chant or  manufacturer  is  presumed  to  be  known  to  those  in 


1  Mills  y.  Bank  of  U.  S.,  11  Wheat,  cases  of  principal  and  agent  where 

431 ;  Renner  v.  Bank  of  Columbia,  one  has  been  sent  by  another  to  do 

9  Id.  5S2 ;    Bank  of  Washington  v.  acts  in  a  particular  business  to  be 

Triplett,  1  Pet.  25 ;  Yeaton  v.  Bank  done  at  a  particular  locality— as  on 

of  Alexandria,  5  Cranch,  9 ;    Smith  stock  exchange — where  the  power 

V.  Whiting,  12  Mass.  6 ;  Dorchester,  to  deal^  is  a  privilege  obtained  by 

etc.,  Bank  v.  New  England  Bank,  the  payment  of  a  fee,  and*  is  re- 

1  Gush.  177.  stricted  to  a  body  which  has  for  its 
*  Given  v.  Charron,  15  Md.  602,  regulation  and   government  come 

and  see  Lyon  v.  (Jeorge,  44  Md.  under  certain  prescribed  rules  or 

295.  established  usages ;  and  as  the  agent 

»  Pittsburg  V.  O'Neil,  1  Pa.  St.  could  not  do  the  will  of  his  princi- 

343 ;  Rindskoff  v.  Barrett,  14  Iowa,  pal,  nor  could  the  principal  him- 

101;  Beatty  v.  Gregory,  17  Id.  109;  self,  save  in  conformity  with  those 

Toledo,    etc.,    Insurance    Co.    v.  rules  or  usages,  it  is  held  that  the 

Speares,  16  Ind.  52;  Grant  v.  Lex-  principal  must  be  boimd  thereby, 

ington  Fire  Insurance  Co.,  6  Id.  23;  whether  cognizant  of  them  or  not, 

Barrett  v.  Williamson,  4  McLean,  and  that  ignorance  will  not  excuse 

589;  Greaves  V.  Legg,  11  Ex.  642;  him."     Walls  v.  Bailey,  49  N.  Y. 

2  H.  &.  N.  210.     In  a  New  York  464. 
case  Folger,  J.,  said :    ^^'fhere  are 

2 
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the  habit  of  dealing  with  him,  and  in  their  dealings  they 
are  supposed  to  act  in  reference  to  that  custom." 

In  case  III.  it  was  said:  '*The  parties  are  bound  by  such 
usage  whether  they  have  a  personal  knowledge  of  it  or  not. 
In  the  case  of  such  a  note  the  parties  are  presumed  by  im- 
plication to  agree  to  be  bound  by  the  usage  of  the  bank  at 
which  thev  have  chosen  to  make  the  securitv  itself  neffotia- 
ble."  It  must  be  borne  in  mind,  however,  that  this  knowl- 
edge is  presumed  only  where  the  custom  is  a  general  and 
notorious  one.  A  local,  special  custom  in  a  particular  trade 
is  not  presumed  to  be  known  even  to  persons  doing  business 
therein.^ 

RULE  4:.^The  contents  of  a  writing:  signed  by  a  party 
himself,  or  by  another  at  his  request,  are  pre- 
sumed to  be  Icnown  to  him  (a),  and  so  of  a  paper 
drawn  up  by  one  for  another  (b)^  and  the  mat- 
ters referred  to  in  such  writing:  (c).  There  is 
no  presumption  that  a  party  to  a  contract  was 
unacquainted  with  its  contents  because  he  was 
unable  to  read/ 

Illustrations, 


A. 

I.  An  action  is  brought  against  F  on  a  written  contract.  S  testifies 
that  he  signed  it  at  F*s  request  for  him,  as  F  could  not  write,  but  he  does 
not  remember  whether  or  not  the  contents  were  read  over  or  explained 
to  F.     The  presumption  is  that  y  knew  the  contents.* 

II.  A  signs  an  agreement  to  take  shares  in  a  projected  railroad,  think- 
ing that  he  would  not  be  called  on  to  pay  .until  the  road  was  completed. 
Afterwards  he  finds  out  that  the  agreement  calls  for  payment  at  once. 

^Miller  v.  Burke,  68  N.  Y.  626;  (App.)  421 ;   Burroughs  v.  Pacific 

Flynn  v.  Murphy,  2  E.  D.  Smith,  Co.,  1  So.  Rep.  212  (Ala.). 

378;     Farmers',     etc..     Bank     v.  ^  ^\i(^.j)Qnaid  y.  jng.  Co.,  44  N.  Y. 

Sprague,  52  X.  Y.  605;  Pierpont  v.  (S.)  818. 

Fowle,  2  Woodb.  &  M.  23;  Smith  v.  *  Harris  v.  Story,  2  E.  D.  Smith, 

Gibbs,  44  X.  H.  335.  363. 

2  Robinson    v.    Jarvis,    26    Mo. 
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In  an  action  against  him  A  is  presumed  to  have  b^en  acquainted  with  the 
contents  of  the  paper.^ 

in.  A  signs  a  promissory  note  which  has  no  date,  the  payee  after- 
wards filling  in  a  date  prior  to  the  time  of  A's  signing.  The  presumption 
is  that  A  Icnew  that  the  note  was  not  dated.* 

IV.  A  signs  a  will  with  his  marlc.  The  presumption  is  that  A  knows 
its  contents.^ 

In  case  IV.  it  was  said:  *'The  will  is  found  with  his  sig- 
nature to  it,  and  the  presumption  is  that  he  did  not  sign  it 
without  knowing  its  contents.  Such  is  the  usual  presump- 
tion in  reference  to  all  instruments,  and  we  are  aware  of  no 
distinction  between  persons  who  can  and  who  can  not  write." 

B. 

I.  A,  an  attorney,  has  a  claim  against  6  for  professional  services.  B 
afterward  forms  a  partnership  with  C,  A  drawing  up  the  articles.  A 
afterward  brings  suit  on  the  claim  against  the  firm.  A  is  presumed  to 
know  the  terms  of  the  partnership  between  B  and  C* 

II.  A  is  the  payee  of  a  promissory  note  signed  by  B  and  C.  A  is  pre- 
sumed to  know  the  relation  of  the  parties  to  the  note,  as  that  O  signed 
simply  as  surety.* 

C. 

I.  An  assignment  is  made  of  a  patent  for  an  **horological  cradle,"  the 
date  of  the  patent  being  recited  in  the  deed.  In  an  action  on  a  note  given 
for  purchase  money,  it  turns  out  that  the  patent  is  not  for  an  *'horo logical 
cradle,"  but  only  for  an  ornament  for  such  a  machine.  The  presumption 
is  that  purchaser  examined  the  patent  and  knew  this.<^ 

In  case  I.  it  was  said:  *'The  assignments  refer  specific- 
ally to  the  patent  by  date,  and  it  may  not  be  a  very  violent 
presumption  to  suppose  that  the  purchasers  examined  it  to 
see  what  they  were  buying.  Should  I  buy  a  piece  of  land 
of  a  party  by  some  general  description,  which,  without  some 
reference  to  something  else,  would  be  unintelligible,  but  in 

*  Clem  V.  R.  Co.,  9  Ind.  489.  contents.     Hill  v.  Johnston,  3  Ired. 

>  Androscoggin  Bank  v.  Kimball,  (£q.)  432. 
10  Cush.  374.  *  Burrett  v.  Dickson,  8  Cal.  113. 

9  Doran  v.    Mullen,  78  III.  342.        «  Ward  v.  Stout,  32  111.  399.  ^ 

Signing  a  paper  as  a  witness  creates        •  Myers  v.  Turner,  17  111.  179. 
no  presumption  that  he  knew  its  V       / 
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my  deed  reference  is  made  to  the  original  patent  by  which 
it  was  conveyed  by  the  government  to  my  grantor,  the  de- 
scription would  become  as  certain,  definite  and  satisfactory 
as  if  that  description  were  copied  into  my  deed,  and  nothing 
short  of  positive  proof  of  a  fraud,  or  clear  mistake,  would 
remove  the  presumption  that  I  had  examined  or  understood 
the  contents  of  the  patent."* 

The  rule  above  includes  the  cases  of  bills  of  lading  and 
express  receipts,  the  conditions  in  which,  if  the  papers  are 
accepted  by  the  customer,  are  presumed  to  be  known  to  him.* 
The  contents  of  a  paper  containing  a  libel  sold  and  delivered 
by  a  person  are  presumed  to  be  known  to  him.' 

BUL£  5.— The  burden  of  proof  is  on  the  party  to  show 
a  material  fact  of  which  he  is  best  cognizant/ 

Illustrations. 

I.  A  suit  is  brought  by  R  and  S,  as  partners  in  the  firm  of  R  B  &  Co. 
The  defendant  alleges  that  all  the  partners  in  the  firm  have  not  been 
joined.     The  burden  is  on  the  plaintiff  to  show  that  they  have.* 

U.  A  after  coming  of  age  settles  with  his  guardian  and  receives 
money  in  the  hands  of  his  guardian  derived  from  the  sale  of  real  estate. 
The  presumption  is  that  he  received  this  money  with  knowledge  of 
whence  it  came.* 

in.  There  is  an  old  well  on  C's  premises  into  which  the  horse  of  N 
falls  and  is  killed.  It  is  covered  with  weeds  and  grass  so  as  to  be  unseen. 
The  presumption  is  that  G  knows  it  is  there. ^ 

IV.    An  action  is  brought  against  B  for  marrying  a  minor  without  the 

*  One  executing  a  power  of  attor-  447.  A  fact  important  to  be  proved 
ney  to  sign  his  name  as  surety  to  a  for  the  defense,  capable  of  proof, 
bail  bond,  will  be  presumed  to  have  and  not  proven,  will  be  presumed 
known  the  conditions  prescribed  by  not  to  exist.  Wood  v.  Holly  Manfg. 
law  for  the  release  of  a  prisoner  in  Co.,  13  So.  Rep.  948  (Ala.), 
custody.  Commonwealth  v.  Per-  *  Rugely  v.  Gill,  15  La.  Ann.  509, 
kins,  32  S.  W.  Kep.  134  (Ky.).  and  see  Bowman  v.  McElroy,  15  Id, 

«  See  Lawson  Bail.,  §  147;  Ballou  963. 

v.  Earle,  17  R,  I.  441.  «  Corwin  v.  Shoup,  76  111.  246. 

« Street  v.  Johnson,  80  Wis.  455.  '  Nelson  v.  Central  R.  Co.,  48  Ga. 

*  Ford  V.  Simmons,  13  La.  Ann.  152. 
397 ;  Fort  Smith  v.  Dodson,  51  Ark. 
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conBent  of  her  parent  or  guardian.     The  burden  is  on  B  to  show  this 
consent.^ 

y.  A  statute  prohibits  the  sale  of  liquor  except  for  certain  purposes. 
B  is  charged  with  selling  liquor.  The  burden  is  on  B  to  show  that  the 
liquor  sold  was  sold  for  the  excepted  purposes.' 

VI.  A  statute  requires  railroad  companies  to  fence  their  tracks  except 
where  the  owners  of  the  adjoining  lands  have  fenced  or  agreed  with  the 
company  to  do  so.  A  railroad  company  is  sued  for  negligence  in  killing 
stock  on  an  unfenced  part  of  their  line.  Their  defense  is  that  they  were 
not  required  to  fence  as  the  owner  of  the  land  had  agreed  to.  The  pre- 
sumption is  that  there  was  no  such  contract  and  the  burden  is  on  the 
railroad  to  prove  it.^ 


cc 


It  is  the  opinion  of  the  court,"  it  was  said  in  case  I., 
that  the  onus  probandi  was  on  the  plaintiff  to  establish  the 
fact  that  they  alone  composed  the  firm  of  R  B  &  Co. 
because  the  name  of  B  used  in  the  sign'  of  the  firm  implied 
that  he  was  a  real  person,  and  a  partner  in  interest  in  the 
concern ;  and  if  so  he  should  have  been  joined  as  a  party 
plaintiff  in  the  action.  But  if  the  name  of  B  in  the  style 
of  the  firm  were  a  mere  fiction,  then  the  fact  should  have 
been  proved  by  the  plaintiffs,  because  they  were  not  only 
more  cognizant  of  the  fact,  but  the  evidence  of  it,  perhaps, 
was  in  their  exclusive  possession.  The  burden  of  proof  is 
jon  the  party  who  has  to  support  his  case  by  proof  of  a  fact 
of  which  he  is  supposed  to  be  the  most  cognizant," 

In  case  III.  it  was  said:  "The  presumption  of  law  is 
that  the  owner  of  the  lot  knew  that  the  well  was  on  it ;  as 
the  owner  when  in  possession  is  presumed  to  know  the  con- 
dition of  his  own  property,  if  a  natural  person,  or  by  its 
agents  or  employes,  if  an  artificial  one." 

In  case  VI,  it  was  said:  **Thi8  count  is  on  the  statute 
which  requires  the  railroad  company  to  fence  its  road  where 
it  runs  through  enclosed  lands,  except  where  it  is  fenced  by 
the  proprietor,  or  where  the  company  has  a  contract  with 


>  Medlock  v.  Bfown,  4  Mo.  379.  v.  Brainard,  41  N.  H.  266;  State  v. 

«  Hacbaugh  v.  City  of  Monmouth,  Foster,  23  K.  H.  348. 

74  111.  367.    So  a  party  indicted  for  '  Great  Western  R.  Co.  v.  Bacon, 

selling  liquor  without  a  license  must  30  111.  347 . 
show  that  he  had  a  license.    Bliss 
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the  proprietor  of  the  lands  that  he  shall  fence  the  road. 
The  mule  was  killed  by  a  train  on  the  defendant's  road,  at 
a  place  where  it  passes  throuorh  enclosed  grounds,  and 
where  it  is  not  fenced,  and  the  only  question  is,  whether 
it  was  the  duty  of  the  plaintiff  to  prove  that  there  was  no 
contract  between  the  company  and  the  proprietor  of  the 
land  that  he  should  fence  the  road.  The  statute  re([uire, 
in  general  terms,  all  railroad  companies  to  fence  their  roads, 
and  then  makes  several  exceptions,  one  of  which  is  when 
it  runs  through  enclosed  lauds,  the  proprietor  of  which  has 
agreed  to  fence  it.  We  have  repeatedly  held  that  it  is 
necessary,  in  pleading,  to  negative  all  these  exceptions. 
"Whether  it  is  necessary  for  the  plaintiff  to  prove  these 
negative  averments,  nmst  depend  upon  their  nature  and 
character.  When  it  is  as  easy  for  the  plaintiff  to  prove  the 
negative  as  it  is  for  the  defendant  to  disprove  it,  then  the 
burden  of  proof  must  rest  upon  him,  as  that  the  place 
where  the  animal  was  killed  was  in  a  town  or  village, 
or  was  not  more  than  five  miles  from  a  settlement;  but 
where  the  means  of  proving  the  negative  are  not  within  the 
power  of  the  plaintiff,  but  all  the  proof  on  the  subject  is 
within  the  control  of  the  defendant,  who,  if  the  negative  is 
not  true,  can  disprove  it  at  once,  then  the  law  presumes  the 
truth  of  the  negative  averment,  from  the  fact  that  the 
defendant  withholds  or  does  not  produce  the  proof,  which 
is  in  his  hands  if  it  exists,  that  the  negative  is  not  true.  In 
other  words  the  burden  of  proof  is  thrown  upon  the 
defendant  to  prove  the  affirmative  against  the  negative 
averment.  There  are  cases  between  these  extremes,  where 
the  party  averring  a  negative,  is  required  to  give  some 
proof  to  establish  it.  Indeed,  it  is  not  easy  to  lay  down 
a  general  rule  by  which  it  may  be  readily  determined,  upon 
which  party  the  burden  of  proof  lies,  when  a  negative 
is  averred  in  pleading.  Each  case  may  dej)end  upon  its 
peculiar  characteristics,  and  courts  must  apply  practical 
common  sense  in  determining  the  question.  When  the 
means  of  proving  the  fact  are  efjually  within  the  control  of 
each  party,  then  the  burden  of  proof  is  upon  the  party 
aveiTing  the  negative;   but  when  the  opposite  party  must, 
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from  the  nature  of  the  case,  be  in  possession  of  full 
and  plenary  proof  to  disprove  the  negative  averment,  and 
the  other  party  is  not  in  possession  of  such  proof,  then  it  is 
manifestly  just  and  reasonable  that  the  party  thus  in  posses- 
sion of  the  proof  should  be  required  to  adduce  it,  or  upon 
his  failure  to  do  so,  we  must  presume  it  does  not  exist, 
which  of  itself  establishes  the  negative.  Such  is  the  case 
here.  If  the  railroad  company  has  a  contract  with  the 
proprietor  of  this  land  that  he  shall  fence  it,  it  is  no  trouble 
to  produce  it,  and  thus  exonerate  itself  from  the  liability 
to  build  the  fence.  If  the  defendant  does  not  produce 
such  a  contract  the  presumption  is  that  none  exists." 

Where  a  party  asks  equitable  relief  on  certain  facts, 
and  the  defendant  answers  that  he  has  no  knowledge  of 
such  facts,  the  comphiinant  must  prove  them;^  and  where 
a  party  seeks  to  avoid  the  effect  of  a  promise  made  by  him 
on  the  ground  that  he  was  ignorant  of  material  facts  the 
burden  is  on  him  to  show  this.^ 

A  principal  is  presumed  to  know  what  his  agent  knows, 
or,  in  other  words,  the  law  imputes  to  the  principal  the 
knowledge  of  his  agent.**  This  rule  is  by  some  courts  based 
upon  the  reason  that  the  agent  is  substituted  for  the  prin- 


*  Haley  v.  Lacey,  1  Saw.  498. 

«  Burton  v.  Blin,  23  Vt.  152. 

8  Story,  Ag.  §  140;  Ang.  &  A. 
Corp.  §§308,309;  2  Cook,  Stock, 
Stockh.  &  Corp.  Law  (3d  Ed.) 
§  727;   Morse,  Banks,  §§  104,317; 

I  Am.  &  Eng.  Enc.  Law,  423;  by 
the  law  of  England,  see  Kennedy  v. 
Green,  3  Mylne  &  K.  699;  Espin  v. 
Pemberton,  3  De  Gex  &  J.  547 ;  In 
re  European  Bank,  5  Ch.  App.  358; 
In  re  Marseilles  Extension  Ry.  Co., 
7  Ch.  App.  161 ;  Rolland  v.  Hart,  6 
Ch.  App.  678;  Cave  v.  Cave,  15  Ch. 
Div.  639;  by  the  courts  of  the 
United  States,  see  The  Distilled 
l^pirits,  11  WaU.  356;  Bank  v. 
Tompkins,  6  C.  C.  A.  237;  57  Fed. 
Kep.  20;  Investment  Co.  v.  Ganzer, 

II  C.  C.  A.  371 ;  63  Fed.  Rep.  647 ; 


Hudson  V.  Randolph,  13  C.  C.  A. 
402;  66  Fed.  Rep.  216;  Thomson- 
Houston  Electric  Co.  v.  Capitol 
Electric  Co.,  12  C.  C.  A.  643;  65 
Fed.  Rep.  341 ;  Shields  v.  Durham, 
118  X.  C.  450;  24  S.  E.  Rep.  794; 
Frenkel  v.  Hudson,  82  Ala.  158;  2 
So.  Rep.  758;  Innerarity  v.  Bank, 
139  Mass.  332;  IN.  E.  Rep.  282; 
Wickersham  v.  Zinc  Co.,  18  Kan. 
481 ;  De  Kay  v.  Water  Co.,  38  X.  J. 
Eq.  158;  Winchester  v.  Railroad 
Co.,  4  Md.  231 ;  see  note  to  Con- 
stant V.  Univ.  of  Rochester,  111  N. 
Y.  604,  in  2  L.  R.  A.,  p.  734;  Pac. 
Ex.  Co.  V.  Bank,  66  Mo.  (App.) 
275;  Wilson  v.  R.  Co.,  66  Mo. 
(App.)  388;  Blood  v.  Land  Co.,  41 
Pac.  Rep-.  1017  (Cal.). 


24  PRESUMPTIVE  EVIDENCE.         [bULE  6. 

r 

cipal,  has  legal  identity  with  the  principal,  and  under  the 
operation  of  this  reason  the  principal  is  more  inflexibly  held 
bound  by  the  agent's  knowledge.  Other  courts, — the  ma- 
jority,— base  the  rule  on  the  ground  that  it  is  the  duty  of 
the  agent  to  communicate  to  his  principal  all  knowledge 
which  he  possesses  material  to  the  principal's  business,  and 
the  presumption  that  he  has  done  that  duty.  Under  the 
operation  of  this  reason  what  are  sometimes  called  excep- 
tions or  qualifications  to  the  rule  have  grown  up.  For  ex- 
ample, an  agent  is  not  presumed  to  have  communicated  to 
his  principal  professional  confidences  received  in  represent- 
ing a  third  person,*  or  knowledge  acquired  while  acting  for 
himself  or  for  a  third  person,  and  not  for  the  principal,^  or 
where  the  knowledge  is  such  that,  according  to  human  na- 
ture and  experience,  the  agent  is  certain  to  conceal,  or 
where  the  agent  is  acting  in  an  adversary  relation  to  the 
principal,  or  meditates  a  fraud  against  his  principal  or  some 
third  person  in  his  own  interest,  which  would  be  defeated 
by  disclosure.^  And  the  burden  is  on  the  agent  of  proving 
his  principal's  knowledge  of  a  purchase  by  himself  of  the 
subject-matter  of  the  agency,* 

RUIiE  6. — The  burden  of  proof  of  notice   to    a  bona 
fide    purchaser   is   on   the   person  alle^in^  such 

notice. 

Illustrations. 

I.  P  employs  B  as  agent  to  build  a  vessel  for  him,  furnishes  him  with 
funds  therefor,  but  instructs  him  to  conceal  his,  P's,  ownership.  V 
makes  the  contracts  in  his  own  name,  and  registers  the  vessel  as  his 
own.  When  it  is  completed  he  sells  it  to  C  and  pockets  the  purchase 
money.  In  an  action  by  P  against  C  the  burden  of  proving  that  C  had 
notice  of  P's  rights  is  upon  P.' 

1  Akers  v.  Rowan,  33  S.  C.  473;  «  Rapley  v.  Klugh,  40  S.  C.  161; 

12  S.  E.  Rep.  165;   The  Distilled  18S.E.  Rep.680;  Gunsterv.  Power 

Spirits,  11  Wall.  356.  Co.,  37  Atl.  Rep.  550  (Pa.). 

«  Knoblock  v.  Germania  Bank,  27  <  Jansen   v.    Williams,   36   Neb. 

S.  E.  Rep.  962  (S.  C.)  ;  Com.  Bank  869. 

V.  Burguyn,  IIOX.C.  267;  Beckley  »  Calais  Steamboat   Co.   v.  Van 

V.  Bank,  39  S.  C.  283;  17  S.  E.  Rep.  Pelt,  2  Black,  273. 
977 ;  Fairfield  Sav.  Bank  v.  Chase, 
72  Me.  226. 
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The  fact  of  obtaining  negotiable  paper  before  maturity, 
for  value,  raises  a  presumption  that  the  holder  is  ignorant 
of  any  illegality  affecting  it,  and  relieves  him  of  the  neces- 
sity of  averring  such  ignorance.* 

But  proof  of  fraud  in  the  inception  of  the  note  casts  the 
burden  on  the  holder  of  negativing  knowledge. ^ 

RULE  7.-— There  Is  no.  presumption  that  a  person  not 
Approved  Id  Hor-        Called  as  a  wltness  has   any  "knowl- 

l»".:.f' p!ck?.       ed««  «f  f*«*»  or  that  he  would  testify 
Co  .41N.  T.  (8.)58.        adversely  to  either  party.' 

Illustrations. 

• 

I.  In  an  action  at  law,  one  B,  whose  name  is  mentioned  by  witnesses 
in  the  cause  of  the  trial,  is  not  produced  as  a  witness.  The  jury  have 
no  right  to  presume  any  thing  as  to  his  knowledge  of  any  facts  impor- 
tant to  the  case.^ 

In  case  I.  it  was  said:  "The  circumstance  that  a  particu- 
lar person  who  is  equally  within  the  control  of  both  parties 
is  not  called  as  a  witness  is  too  often  made  the  subject  of 
comment  before  the  jury.  Such  a  fact  lays  no  ground  for 
any  presumption  against  either  party.  If  the  witness  would 
aid  either  party,  such  party  would  probably  produce  him. 
As  he  is  not  produced  the  jury  have  no  right  to  presume 
any  thing  in  respect  to  his  knowledge  of  any  facts  in  the 
case,  because  they  are  to  try  the  case  upon  the  facts  shown 
in  evidence,  and  upon  them  alone,  without  attempting  to 
guess  at  what  might  be  shown,  if  particular  persons  were 
produced  by  the  parties." 

Failure  of  a  party  to  call  witnesses  who  had  knowledge 
of  the  facts  in  dispute  does  not  raise  a  presumption  that  the 

>  Press  Co.  v.  City  Banlc,  58  Fed.  64  Ala.  567 ;  Mann  v.  Second  Xat. 

Rep.  321 ;    New  Orleans  Canal  y.  Bank,  34  Kas.  746. 

Montgomery,  95  U.  S.  16;    Com.  »  Banks  v.  MeCoske,  82  Md.  518 ; 

Bank  v.  Burguyn,  110  N.  C.  267;  34  Atl.  Rep.  537. 

Swift   v.    Smith,  102   U.    S.  444;  »  See  po«(,  rules  22,  117. 

Sperry  v.  Spaulding,  45  Cal.  564;  *  Scovill    v.    Baldwin,  27  Conn. 

Lehman  v.  Tallahasse  Manfg.  Co.,  317. 
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testimony  would  have  been  adverse  to  such  party,  where  it 
does  not  appear  that  the  testimony  was  not  equally  available 
to  the  other  party. ^  One  who  lives  in  a  city  and  is  shown 
to  have  sometimes  crossed  a  certain  street,  is  not  presumed 
to  know  that  the  street  was  frequently  raced  upon.^  An 
employer  who  knows  that  a  sewer  runs  through  certain  land 
is  not  presumed  to  know  that  a  servant  working  there  will 
be  injured  thereby.^  That  a  person  was  present  when  a 
boundary  line  was  run  does  not  prove  that  he  knew  where 
the  true  line  was  when  he  afterwards  committed  a  trespass 
on  the  land.*  There  is  no  presumption  that  a  person  who 
takes  in  or  reads  a  newspaper  has  read  any  particular  notice 
published  therein,  or  that  a  person  who  has  seen  a  sign  in  a 
public  place  has  read  what  is  upon  it.^ 

>  Horowitz  V.  Hamburg- Ameri-  « Durst  v.  Carnegie  Steel  Co.,  33 

can  Packet  Co.,  41  N.  Y.  (S.)  64.  Atl.  Rep.  1102  (Pa.). 

See  post,  rule  22.  *  Gunn  v.  Harris,  14  S.  E.  Rep. 

2  Hanrahan  v.  Cochran,  42  N.  Y.  593  (Ga.). 

(S.)  1031.  » Laws.  Bail.  §  143. 


PART   II. 


THE  PRESUMPTIONS  OF  REGULARITY 

AND  INNOCENCE. 


(27) 


CHAPTER  II. 

THE    REGULARITY   OF    JUDICIAL    ACTS. 

BUIiE   8.— Where  a    court  baying  general   Jurlsdic- 
ApproTodiB  state        tion  acts  in  a   case,    its  Jurisdiction 

▼.Sampson, 89 Atl.  .  ^       *,,   w  i  i 

Rep.  388  (Me.)*  ^^  ^^  ^^^  ^^^^  ^®  presumed. 

Illustrations. 

I.  In  a  suit  in  a  court  of  chancery,  a  grant  of  administration  by  a 
probate  court  was  objected  to  as  invalid.  The  order  of  this  court  grant- 
ing letters  of  administration  did  not  show  that  the  decedent  died  intes- 
tate, or  that  his  last  residence  was  in  the  county  in  which  the  grant  was 
made.  These  requisites  to  the  jurisdiction  of  the  court  will  be  pre- 
sumed.* 

In  case  I.  it  was  said:  "Our  courts  of  probate  are  not 
inferior  in  the  technical  sense  of  that  term,  as  used  of  the 
subject  at  common  law,  nor  is  this  jurisdiction  special  and 
limited ;  on  the  contrary  it  is  general,  original  and  exclu- 
sive. In  the  exercise  of  such  a  jurisdiction,  these  courts 
are  entitled  to  the  presumption  that  what  they  do  is  rightly 
done  and  on  just  grounds." 

»  Markel  v.  Evans,  47  Ind.  326;  27  S.  W.  Rep.  903  (Tex.);  Hamer 
Butcher  v.  Bank  of  Brownesville,  v.  Cook,  24  S.  W.  Rep.  180  (Mo.) ; 
2  Kas.  80;  State  v.  Lewis,  22  N.  J.  Merchants'  Nat.  Bank  v.  Chatta- 
(L.)  564;  Railway  Co.  v.  Ramsay,  nooga  Co.,  63  Fed.  Rep.  314;  Dav- 
22  Wall.  322;  Palmer  v.  Oakley,  2  idson  v.  State,  34  N.  E.  Rep.  972 
Doug.  (Mich.)  47 ;  47  Am.  Dec.  1 ;  (Ind.) ;  Eichoff  v.  Eichoff ,  36  Pac. 
Homer  v.  State  Bank,  1  Ind.  130;  Rep.  11  (Cal.);  McKay  v.  Mayes, 
48  Am.  Dec.  356;  Mechanics',  etc.,  29  S.  W.  Rep.  327  (Ky.) ;  Hunting- 
Bank  V.  Union  Bank,  22  Wall.  276;  ton  v.  Saunders,  64  Fed.  Rep.  476; 
Davis  V.  Hudson,  29  Minn.  28 ;  Reed  Brackenbridge  v.  Dawson,  7  Ind. 
y.  Yaughan,  15  Mo.  141 ;  Hays  v.  383 ;  Heinstead  v.  CargiU,  48  N.  W. 
Ford,  55  Ind.  52 ;  Hahn  v.  Kelly,  34  Rep.  686  (Minn.) . 
Cal.  400;  Wallace  v.  Cox,  71  111.  «Brien  v.  Hart,  6  Humph.  131, 
548;  Thompson  v.  Thompson,  91  and  see  Kilcrease  v.  Blythe,  6  Id. 
Ala.  591 ;  Calhoun  v.  Ross,  60  111.  379. 
(App.)  307;    Simmons  v.  Rhodes, 
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BUIiE  O. — But  where  the  proceedlngrs  are  taken  hy 

an  inferior  court  (a),  or  are  under  a 
Approved  In  state        special  authority  srranted  to  any   tri- 

T.  Sampson,  39  Atl. 

Rep.  296  (Me }.  bunal  in  a  special  case  or  for  special 

purposes  (b),  or  are  not  accordinsr 
to  the  course  of  the  common  law  (c),  the  jurisdiction 
Is  not  presumed  but  must  be  shown/ 

Nothing  shall  be  intended  to  be  out  of  the  jurisdiction  of 
a  superior  court,  but  that  which  specially  appears  to  be  so, 
and  nothing  will  be  presumed  to  be  within,  the  jurisdiction 
of  inferior  courts,  but  that  which  is  expressly  alleged.'^  '*It 
is  a  general  rule,'*  said  Wight  man,  J.,  **that  all  judicial  acts 
exercised  by  persons  whose  judicial  authority  is  limited  as 
to  locality  nmst  appear  to  be  done  within  the  locality  to 
which  the  authoritv  is  limited.'* ** 

'*It  is  undoubtedly  true,"  says  the  Supreme  Court  of  the 
United  States,  in  Galpin  v.  Page^^  "that  a  superior  court  of 
general  jurisdiction,  proceeding  within  the  general  scope  of 
its  power,  is  presumed  to  act  rightly ;  all  intendments  of  law 
in  such  cases  are  in  favor  of  its  acts.  It  is  presumed  to 
have  jurisdiction  to  give  the  judgment  it  renders  until  the 
contrary  appears ;  and  this  presumption  embraces  jurisdic- 
tion not  only  of  the  cause  or  subject-matter  of  the  action  in 

1  Thatcher  v.  Powell,  6  Wheat.  697;    Spear  v.  Carter,!  Mich.  19; 

127;  Kempe  v.  Kennedy,  5  Cranch,  48  Am.  Dec.  688;    McClure  v.  Hill, 

173;     Jackson     v.    New    Milford  36  Ark.   273;    Keep  v.  Grannis,  3 

Bridge  Co.,  34  Conn.  266;  Pelton  Nev.  648.    In  R.  v.  Gouche,  2  Salk. 

V.  Palmer,  13  Ohio,  209^  Gouldlng  '441,  the  Court  of  King's  Bench  ruled 

V.  Clark,  34  N".  H.  148 ;   Palmer  v.  that  the  jurisdiction  of  magistrates 

Oakley,   ante\    City  of  Albany  v.  would  be  presumed  until  the  con- 

McNamara,  117  N.  Y.  168;   Lloyd  trary  was  shown.    A  different  con- 

V.  Richman,  30  Atl.  Rep.  432  (N.  elusion  was  reached  in  R.  v.  Helling, 

J.) ;    Wheeler  v.  Glasgow,  11  So.  1  Strange,  7,  decided  in  1780.    The 

Rep.  758  (Ala.).  latter  ruling  was  affirmed  by  Lord 

*  Peacock  v.  Bell,  1  Saund.  74.  Kenyon  in  King  v.  Inhabitants  of 

«R.  V.  Totness,  11    Q.    B.    80;  Hulcott,  6  T.  R.  586,  in  the  year 

Dempster  v.  Parnell,  4  Scott,  N.  R.  1796,  after  a  review  of  all  the  earlier 

30;    Khig   V.    Fell,   1    Bald.    386;  authorities. 

Swain  v.  Chase,  12  Cal.  283;   Bos-  <  18  Wall.  364. 
worth  V.  Vandewalker,  63  N.  Y. 
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which  the  judgment  is  given,  but  of  the  parties  also.  The 
former  will  generally  appear  fi:om  the  character  of  the 
judgment,  and  will  be  determined  by  the  law  creating  the 
court  or  prescribing  its  general  powers.  The  latter  should 
reguhirly  appear  by  evidence  in  the  record  of  service  of 
process  upon  the  defendant  or  his  appearance  in  the  action. 
But  when  the  former  exists  the  latter  will  be  presumed. 
This  is  familiar  law  and  is  asserted  by  all  the  adjudged  cases. 
The  rule  is  different  with  respect  to  courts  of  special  and 
limited  authority;  as  to  them  there  is  no  presumption 
of  law  in  favor  of  their  jurisdiction ;  that  must  affirmatively 
appear  by  sufficient  evidence  or  proper  averment  in  the 
record,  or  their  judgments  will  be  deemed  void  on  their 
face." 

The  meaning  of  "inferior  court"  in  the  above  rule,  is 
not,  as  will  have  been  observed  from  the  language  just 
quoted,  the  broad  meaning  which  this  phrase  sometimes 
bears.  By  an  "inferior  court"  is  meant  one  with  only 
limited  jurisdiction ;  a  court  with  general  jurisdiction  is  not 
an  "inferior  court"  within  the  rule,  because  an  appeal  may 
lie  from  its  decision  to  a  higher  tribunal.  In  the  appellate 
court  the  presumption  always  is  that  the  court  from  which 
the  appeal  is  taken  has  not  erred,  and  this  presumption 
must  be  removed  by  proof  before  the  court  will  reverse  the 
proceedings  below. ^  "A  revisory  court  never  presumes 
that  an  inferior  tribunal  has  erred.  The  presumption  is 
that  it  has  not.  Until  the  contrary  is  shown  by  record 
every  court  is  presumed  to  have  acted  and  decided  cor- 
rectly."^ As  superior  courts  within  rule  I.  are  included, 
all  courts  of  the  common  law  and  created  by  statute  having 
general  common-law  jurisdiction ;  also  a  court  Palatine  of  a 
county,^  a  court  of  chancery,*  court  of  probate,^  a  county 
court  in  Illinois,^  the  Court  of  Sessions  and  Common  Pleas 

^  State  V.  Farish,  23  Migs.  483.  »  Brien  v.  Hart,  6  Hump.   131; 

«  Wagers  v.  Dickey,  17  Ohio,  439 ;  Redmond  v.  Anderson,  18  Ark.  449. 

Coil  V.  Willis,  18  Id,  28.  «  People    v.    Cole,    84   111.    327 ; 

»  Peacock  v.  Bell,  1  Saund.  74.  People  v.   Modart,  63  111.  (App.) 

*  Hopper  V.  Fisher,  2  Head,  268;  111. 
Kilcrease  v.  Blythe,  6  Humph.  379. 
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in  New  York,^  On  the  other  hand  these  are  inferior  courts, 
viz :  a  justice  of  the  peace,^  a  magistrate  whose  authority 
is  restricted  by  locality/  a  county  court  of  Iowa.* 

In  a  Connecticut  case,®  it  is  said:  "If  by  a  court  of  gen- 
eral jurisdiction  is  meant  one  of  unlimited  powers,  then  we 
have  none  such  in  this  State  nor  do  we  know  of  any 
elsewhere.  And  if  by  a  court  of  limited  jurisdiction  is  meant 
one  whose  powers  are  subordinate  to  some  other  court,  then 
all  but  courts  of  denier  resort  are  of  this  character.  Such 
is  not  the  sense  in  which  this  subject  has  been  understood 
either  in  England  or  in  this  country.  We  think  that  a  court 
of  record  proceeding  according  to  the  common  law  of  the 
land,  and  whose  judgments  may  be  revived  by  writ  of  error 
in  a  court  whose  proceedings  and  judgments  impart  verity 
and  until  reversed  will  protect  all  who  obey  them,  and  in 
this  respect  there  is  in  this  State  no  distinction  between 
courts  of  justices  of  the  peace  and  the  county  and  superior 
courts.  In  this  sense  the  courts  of  common  pleas  of  New 
Jersev,  Massachusetts,  Vermont  and  Ohio  have  been  con- 
sidered  as  courts  of  general  jurisdiction.®  Between  all 
these  courts  and  mere  special  tribunals,  such  as  commis- 
sioners on  insolvent  estates,  committees,  militarv  tribunals 
and  manv  others  which  are  not  courts  of  record  and  are 
established  for  some  special  and  perhaps  temporary  pur- 
pose, there  exists  a  veiy  marked  distinction  in  regard  to 
the  credit  and  sanction  to  which  their  proceedings  are 
entitled  and  the  immunities  which  may  be  claimed  by 
themselves,  and  such  as  act  under  them." 


1  Aldridge  v.  Walker,  26  N.  Y. 
(S.)  296;  Gridley  v.  College  of  St. 
Francis,  33  N.  E.  Rep.  321  (N.  Y,). 

«  Swain  v.  Chase,  12  Cal.  283 ;  Van 
Eltten  V.  Jilson,  6  /d.  19;  White- 
well  V.  Barbour,  7  Id.  64.  But  see 
Silcox  V.  Bradford,  40  S.  W.  Rep. 
234  (Tex.). 

«  R.  V.  Totness,  11  Q.  B.  80;  R.  v. 
Blooinsbury,  4  El.  &  B.  520. 

<  County  of  Mills  v.  Hamaker,  11 
Iowa,  206. 


3  Fox  V.  Hoyt,  12  Conn.  491 ;  31 
Am.  Dec.  763. 

*  Citing  Kempe  v.  Kennedy,  5 
Cranch,  173;  Wheeler  v.  Raymond, 
8  Cow.  311 ;  Harrod  v.  Barretto,  1 
Hall,  155;  Watkin's  Case,  3  Pet. 
193;  Voorhees  v.  U.  S.  Bank,  10 
Pet.  474;  Betta  v.  Bagley,  12  Pick. 
572 ;  Foot  v.  Stevens,  17  Wend.  483 ; 
Watson  V.  Watson,  9  Conn.  144; 
Hall  V.  Howd,  10  Conn.  514. 
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Illustrations. 

A. 

I.  A  statute  gives  justices  of  the  peace  power  to  take  the  examina- 
tion of  a  soldier  quartered  in  tlie  place  where  the  examluatioD  is  taken. 
Ad  examination  of  a  soldier  taken  before  two  magistrates  is  offered  in 
evidence,  but  it  does  not  show  where  the  soldier  was  quartered  at  the 
time.  There  is  no  presumption  that  he  was  quartered  at  the  place  where 
the  examination  was  taken,  and  it  is  in  tdmissible.^ 

"The  rule,"  said  Holroyd,  eJ.,  in  case  I.,  *'that  in  infe- 
rior courts  and  proceedings  by  magistrates,  the  maxim 
omnia  proBsumuntur  rite  esse  acta,  does  not  apply  to  give 
jurisdiction  has  never  been  questioned.  Here,  then,  the 
jurisdiction  should  at  all  events  have  appeared  on  the  face 
of  the  examination,  supposing  proof  of  it  aliunde  not  to 
have  been  necessarv." 

B. 

I.  A  statute  gives  to  county  courts  power  to  order  the  sale  or  parti- 
tion of  real  estate  of  an  intestate  where  the  heirs  can  not  agree  upon  a 
division  or  one  of  them  is  a  minor.  Under  this  law  a  county  court  par- 
titions certain  lands.  Its  act  is  attacked.  There  is  no  presumption  that 
every  thing  necessary  to  the  validity  of  the  judicial  act  has  been  done.' 

II.  The  statute  provides  that  a  magistrate  shall  have  power  to  call  a 
meeting  of  a  corporation  upon  the  petition  of  three  or  more  proprietors 
owning  one- twentieth  of  a  property.  There  is  no  presumption  that 
such  a  meeting  called  by  a  magistrate  was  done  on  the  petition  of  such 
proprietors.* 

III.  By  the  law  of  New  Jersey  the  acknowledgment  of  a  deed  of  lands 
lying  in  the  State  can  be  taken  in  another  State,  only  where  the  grantor 
whose  acknowledgment  is  taken  resides  in  such  State.  A  deed  of  lands 
in  New  Jersey  is  acknowledged  before  a  commissioner  in  New  York. 
There  is  no  presumption  that,  the  grantor  resides  at  the  time  in  New 
York.* 

IV.  The  board  of  aldermen  of  a  city  are  constituted  by  statute  a 
court  for  the  purpose  of  trying  a  city  officer  on  charges  preferred.  The 
statute  requires  the  aldermen  to  be  duly  sworn  as  such  court.  In  a 
proceeding  to  set  aside  their  findings,  there  is  no  presumption  that  they 
wece  sworn.* 

J  King  V.  Inhabitants  of  All  Saints,  s  Moulding  v.  Clark,  34N.  H.  148. 

7  B.  &  C.  785.  *  Graham  v.   Whitely,  26  N.  J. 

«  Tolmie  v.  Thompson,  3  Cranch  (L.)  262. 

C.  C.  123.  » Tompertv.  Lithgow,  1  Bush,  176. 
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In  case  I.  it  was  said:  "It  is  an  important  question  in 
this  cause  whether  the  proceedings  of  this  court  upon  a  peti- 
tion to  divide  the  real  estate  of  an  intestate  under  the  act  be 
proceedings  under  a  special  authority  delegated  to  this  court 
in  a  particular  case  or  whether  they  be  proceedings  under* 
its  general  and  ordinary  jurisdiction,  as  a  court  of  law  or  a 
court  of  equity.  K  the  latter  be  the  ciise,  many  things  may 
be  presumed  which  do  not  appear  on  the  record  nor  in  the 
evidence  produced ;  nor  will  evidence  be  permitted  to  con- 
tradict the  presumption  arising  from  the  acts  of  the  court  as 
they  appear  upon  the  record.  Thus,  after  a  court  has 
ordered  a  sale  in  the  exercise  of  its  general  and  ordinary 
jurisdiction,  it  .would  be  presumed  that  the  court  had  satis- 
factory evidence  of  every  prerequisite  to  justify  the  court 
in  making  the  order,  and  such  presumption  would  continue 
so  long  as  the  order  of  the  court  should  remain  unreversed. 
On  the  contrary,  if  the  proceedings  be  under  a  special 
authority  delegated  to  this  court  in  a  particular  case  and  not 
under  its  general  jurisdiction  as  a  court  of  common  law  or 
of  equity,  nothing  material  can  be  presumed.  The  person 
claiming  title  under  such  proceedings  must  show  them  to  be 
regular,  and  in  which  the  court  had  jurisdiction  and  was 
authorized  to  do  what  was  done.  By  the  Maryland  Act  of 
Descents,  the  chancellor  has  original  jurisdiction  only  in  the 
case  where  the  lands  to  be  'divided  lie  in  different  counties. 
If  the  land  lie  entirely  in  one  county,  the  county  court 
alone  has  jurisdiction  of  the  ease.  This  court,  therefore, 
can  exercise  jurisdiction  in  the  present  case  only  as  being 
substituted  for  the  county  court.  '  It  is  a  special  jurisdic- 
tion given  to  a  court  of  law  in  a  particular  case." 

"There  is  no  presumption,"  it  was  said  in  case  II.,  "in 
favor  of  the  jurisdiction  of  inferior  courts  or  magistrates, 
or  persons  vested  with  special  powers ;  but  their  authority 
must  be  shown." 

In  case  III.  it  was  said:  "It  is  insisted,  however,  that 
the  presumption  of  law  is  that  the  officer  acted  correctly, 
and  within  the  scope  of  his  authority.  The  principle 
undoubtedly  prevjiils  as  applied  to  judicial  proceedings  in 
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courts  of  general  jurisdiction;  but  the  maxim,  omnia 
proesumuntur  rite  esse  acta,  does  not  apply  so  as  to  give 
jurisdiction  to  magistrates,  and  to  persons  exercising  a 
special,  limited  or  mere  statutory  authority." 

In  case  rv.  it  was  said:  **The  board  of  aldermen  could 
only  become  a  court  to  try  charges  preferred  against  a  city 
officer  upon  being  duly  sworn ;  and  being  a  court  of  the 
most  limited  jurisdiction — indeed  having  jurisdiction  as  a 
court  only  for  the  purpose  of  the  trial  and  removal  of  offi- 
cers— every  thing  essential  to  make  it  such  a  court  must 
appear  affirmatively,  and  no  intendment  or  presumption  in 
its  favor  can  be  indulged." 

C. 

I.  By  a  statute  service  of  process  by  publication  is  substituted  in 
place  of  personal  citation  in  proceedings  against  persons  without  the 
State.  That  the  statute  has  been  strictly  followed  must  be  proved,  and 
no  presumption  of  jurisdiction  will  be  indulged  in.^ 

*'When  the  special  powers  conferred,"  it  is  said  in  case 
I.,  are  brought  into  action  according  to  the  course  of  the 
common  law,  i,  e.,  in  the  usual  form  of  common  law  and 
chancery  proceedings,  by  regular  process  and  personal 
service,  where  a  personal  judgment  or  decree  is  asked,  or 
by  seizure  or  attachment  of  the  property  where  a  judgment 
in  rem  is  sought,  the  same  presumption  of  jurisdiction  will 
usually  attend  the  judgments  of  the  court  as  in  cases  fall- 
ing within  its  general  powers. ^  But  where  the  special  powers 
conferred  are  exercised  in  a  special  manner,  not  according 
to  the  course  of  the  common  law,  or  where  the  general 
powers  of  the  court  are  exercised  over  a  class  not  within 
its  ordinary  jurisdiction,  upon  the  performance  of  pre- 
scribed conditions,  no  such  presumption  of  jurisdiction  will 
attend  the  judgment  of  the  court.    The  facts  essential  to  the 

• 

i  Galpin  v.  Page,  18  Wall.  364;  Com.  v.  Blood,  97  Mass.  538;  Gray 

Jordan   v.    Goblhi,    12    Cal.    100;  v.  Larrimore,  4  Sawy .  638 ;  Cofield 

Ricketaon   v.    Richardson,  26  Id.  v.  McClelland,  16  Wall.  331. 
149 ;  McMinn  v.  Wbelan,  27  Id.  300 ;        «  Harvey  v.  Tyler,  2  Wall.  332. 
Norse  v.  Presby,  25  N.  H.    302; 
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exercise  of  the  special  jurisdiction  must  appear  in  such 
cases  upon  the  record.  The  extent  of  the  special  jurisdic- 
tion, and  the  conditions  of  its  exercise  over  subjects  or 
persons  necessarily  depend  upon  the  terms  in  which  the 
jurisdiction  is  granted,  and  not  upon  the  rank  of  the  court 
upon  which  it  is  conferred.  Such  jurisdiction  is  not,  there- 
fore, the  less  to  be  strictly  pursued,  because  the  same  court 
may  possess  over  other  subjects  or  other  persons  a  more 
extended  and  general  jurisdiction." 

RULE     lO. — The    regritlarity    of    the    proceedingrs    of 

courts  of  greneral  powers  is  presumed 

Approved  in  Neill  /^\  _  «^, 

y.  Rogers  Bros..  23  (A),  and  SO  of  the  proceediugTS  of  In- 
8.  B.  Rep.  708  (w.        ferior  courts,  jurisdiction  being:  once 

shown  to   exist   (b).' 

The  maxim  omnia  prcBsumuutur  rile  esRe  acta  finds,  per- 
haps, its  best  application  in  sustaining  the  validity  of  judi- 
cial proceedings.     They  are  presumed  to  be  regular.'^     So 


1  Merritt  v.  Baldwin,  6  Wig.  439; 
Outlaw  V.  Davis,  27  111.  467:  Tharp 
V.  Com.,  3  Mete.  (Ky.)  411;  Com. 
V.  Balkom,  3  Pick.  281;  Davis  v. 
State,  17  Ala.  364;  State  v.  Farish, 
23  Miss.  4S3 ;  McGrews  v.  McGrews, 
1  St.  &  P.  30;  Lyon  v.  McDonald, 
78  Tex.  7. 

2  Brown  v.  Connelly,  21  Ark.  140; 
Seegee  V.  Thomas,  3  Blatchf.  Ill; 
Sanford  v.  Sanford,  28  Conn.  6; 
Sidwell  V.  Worthington,  8  Dana, 
74;  Brown  v.  Gill,  49  Ga.  549;  Hud- 
son V.  Messick,  1  Houst.  275;  Tibbs 
V.  Allen,  27  111.  119;  Moore  v.  Neil, 
39  111.  256;  Rosenthal  v.  Kenick,  44 
Id.  202;  Owen  v.  State,  26  Ind.  371 ; 
Kecly  V.  Garner,  13  Id,  400;  MoT- 
gan  V.  State,  12  Id.  449;  MeXorton 
V.  Akers,  24  Iowa,  369;  Sunmer  v. 
Cook,  12  Kas.  162;  Letcher  v.  Ken- 
nedy, 3  J.  J.  Marsh.  701 ;  Sprague 
V.  Litherberrv',  4  McLean,  442; 
Reynolds  v.  Nelson.  41   Miss.  83; 


Apthorp  v.  North,  14  Mass.  167; 
Com.  V.  Balkom,  3  PicK.  281; 
McGrews  v.  McGrews,  1  St.  &  P. 
30;  Callison  v.  Autr>',  4  Tex.  371; 
Smith  v.  Sprague,  4  Vt.  43;  Reedy 
V.  Scott,  23  Wall.  362;  Florentine 
V.  Barton,  2  Id.  210;  Cofleld  v. 
McClelland,  16  Id.  331 ;  Addington 
V.  Allen,  11  Wend.  374;  Foot  v. 
Stevens.  17  Id.  486 ;  Erwin  v.  Lowrv, 
7  Uow.  181;  Voorhees  v.  Bank  of 
United  States,  10  Pet.  449;  King  v. 
Lyme  Regis,  1  Doug.  159;  Caunce 
v.  Bigby,  3  M.  &  W.  68;  James  v. 
Reward,  2  G.  &  Dav.  264;  Parsons 
v.  Lloyd,  3  Wils.  341 ;  Jackson  v. 
Astor,  1  Pinney,  137;  39  Am.  Dec. 
231 ;  Shaefer  v.  Gates,  2  B.  Mon. 
453;  38  Am.  Dec.  164;  Seechrist  v. 
Baskin,  7  W.  &  S.  403;  42  Am.  Dec. 
251 ;  Homer  v.  State  Bank,  supra; 
Carter  v.  Jones,  5  Ired.  (Eq.)  196; 
49  Am.  Dec.  424;  Parker  v.  Boston, 
etc.,  R.  Co.,  3  Cush.  107;  50  Am. 


RULE  10.]  REGULARITY    OF   JUDICIAL    ACTS. 


37 


Dec.  709;  Armstrong  v.  Mudd,  10 
B.  Mon.  144;  50  Am.  Dec.  645; 
Sever  v.  Russell,  4  Cush.  613;  50 
Am.  Dec.  811.  A  mass  of  decisions 
in  the  different  courts  throughout 
the  country  affirm  this  principle. 
They  are  grouped  hereunder  ac- 
cording to  States  for  convenience 
of  reference :  Alabama — Leavitt  v. 
Smith,  14  Ala.  279;  Moore  v. 
Briggfl,  14  Ala.  700;  Chamberlain 
V.  Darrington,  4  Port.  615  (Ala.) ; 
Castleberry  v.  Pearce,  2  Stew.  &  P. 
14 ;  Doe  v.  Ladd,  77  Ala.  223 ;  Canefa 
V.  Birmingham,  9  South.  Rep. 
180  (Ala.);  Hutcheson  v.  Powell, 
9  So.  Rep.  170  (Ala.) ;  Watson  v. 
Simmons,  8  South.  Rep. 347  (Ala.). 
Arkansaii — Hale  v.  Warner,  36  Ark. 
221 ;  Jones  v.  Graham,  36  Ark.  383; 
Dean  v.  State,  37  Ark.  69;  Pound- 
ers V.  State,  37  Ark.  399;  State  v. 
Nichols,  38  Ark.  550;  St.  Louis, 
etc.,  R.  Co.  V.  Murphy,  38  Ark. 
456;  Casteel  v.  Casteel,  38  Ark. 
477;  Wilson  v.  Light,  4  Ark.  168; 
Bizzell  V.  Williamg,  8  Ark.  138; 
Chicot  V.  Davidson,  40  Ark.  200; 
Giles  V.  Hicks,  45  Ark.  271 ;  Walker 
V.  Jessup,  43  Ark.  163 ;  Fordy ce  v. 
Hardin,  16  S.  W.  Rep.  576  (Ark.). 
Califoniia— Parker  v.  Altschul,  60 
Cal.  380;  Roe  v.  Superior  Court,  60 
Cal.  93;  Meredith  v.  Santa  Clara 
Mining  Co.,  60  Cal.  617;  Parnell  v. 
Haahn,  61  Cal.  131 ;  Onesti  v.  Free- 
Ion,  61  Cal.  625;  People  v.  Fiiqua, 
61  Cal.  377;  Montgomery  v.  Mer- 
rill, 62  Cal.  386;  Hastings  v.  Cun- 
nfngham,  35  Cal.  549;  Moyes  v. 
Griffith,  35  Cal.  556;  Garrison  v. 
McGlockley,  38  Cal.  78;  Mahoney 
V.  Middleton,  41  Cal.  41 ;  Morris  v. 
Angle,  42  Cal.  236;  Wilson  v. 
Dougherty,  45  Cal.  34;  Brown  v. 
Kentlield,  50  Cal.  129;  Cleland  v. 
Walbiidge,78Cal.359;  McAuley  v. 
Tnickee  Ice  Co.,  79  Cal.  50;  Webb 
V.  Trescony ,  76  Cal.  621 ;  Rollins  v. 
Wright,  93  Cal.  396;  29  Pac.  Rep. 


58;  Bliss  v.  Canal  Co..  66  Cal.  612; 
Kane  v.  Desmond,  63  Cal.  464; 
Lukeforth  v.  Lord,  25  Pac.  Rep. 
497;  87  Cal.  397;  Wlnslow  v. 
Gohrausen,  26  Pac.  Rep.  604  (Cal.). 
Tolorado — Evans  v.  Young,  10 
Colo.  316 ;  Gilpin  v.  Gilpin,  12  Colo. 
604;  21  Pac.  Rep.  612.  Florida- 
Reed  V.  Sttite,  Story  v.  State,  16 
Fla.  564;  Miller  v.  Kingsbury,  8 
Fla.  356;  Nims  v.  Nlms,  1  South. 
Rep.  527  (Fla.) ;  Stearns  v.  Jaudon, 
8 South.  Rep.  640  (Fla.).  Georgia- 
Tyler  Cotton  Press  Co.  v.  Cheve- 
ller.  56  Ga.  494;  Endres  v.  Lloyd. 
56  Ga.  547 ;  Tabb  v.  Collier,  68  Ga. 
641;  Shands  v.  Howell,  28  Ga.  222; 
Anderson  v.  State.  42  Ga.  9;  Ker- 
wlck  V.  Steelman.  44  Ga.  197; 
Deupree  v.  Deupree,  45  Ga.  414; 
McKee  v.  McKee,  48  Ga.  332;  Mor- 
ris V.  Ogles,  66  Ga.  592;  Bryson  v. 
Chlsholm,  56  Ga.  596;  Laramorev. 
McKenzle,  60  Ga.  632;  Hudglns  v. 
State,  61  Ga.  182;  Langston  v. 
Marks,  68  Ga.  435;  McMichael  v. 
Hardee,  68  Ga.  831 ;  McGowan  v. 
Lnf burrow,  82  Ga.  523;  Gibson  v. 
V.  Patterson,  75  Ga.  549;  Cbalker 
V.  Thompson,  72  Ga.  471 ;  Chatta- 
hochee  Brush  Co.  v.  Sullivan,86  Ga. 
50 ;  Chattanooga,etc.  R.  Co.  v.  Jack- 
son. 86  Ga.  676;  13  S.  E.  Rep.  109. 
Illinois — Kern  v.  Strasberger,  71 
111.  303;  Hermann  v.  Pardridge,  79 
111.  471 ;  People  v.  Gray,  72  111.  343 ; 
Corbus  V.  Tweed,  69  111.  205;  Bar- 
nett  V.  Wolf,  70  III.  76;  Bush  v. 
Harrison,  70  111.  480;  Maxcy  v. 
Williamson  Co.,  72  111.  206;  Jones 
V.  Neeley,  72  111.  449;  St.  Louis, 
etc.,  R.  Co.  V.  Wheelis,  72  111.  638; 
Choate  v.  Hathaway,  73  111.  519; 
Shattuck  V.  People,  5  111.  478; 
Reed  v.  Phillips,  5  111.  43;  Glancy 
V.  Elliott,  14  111.  466;  Dukes  v. 
Rowley,  24  III.  210;  Scott  v.  White, 
71  111.  287;  Harris  v.  Lester,  80  111. 
308;  Merchants'  Dispatch  Trans. 
Co.  V.  Joestlng,  89  111.  152;  Bren- 
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nan  v.  Shitikle,  89  111.  604;  Carr  v. 
Miner,  92  III.  604;  Aagustine  v. 
Doud,  1  111.  (App.)  688;  Tompkins 
V.  Mann,  6  111.  (App.)  171 ;  Fuller 
y.  Bates,  6  111.  (App.)  4^2;  People 
v.  Hessinji;,  28111. 410;  Xickraus  v. 
Wilk,  16  nil.  76 ;  43  N.  E.  Rep.  741 ; 
Donnesberger  V.  Prendergasi,  21 N. 
E.  Rep.  1  (III.) ;  DeSenn  v.  Corri- 
gan,  19  111.  19  (App.)  193;  Garriiy  v. 
Hamburger  Co..  27  X.  E.  Rep.  11 
(111.);  Capes  v.  Burgess,  25  N.  E. 
Rep.  1000  (111.)  IndiHna— Harvey 
V.  Laflin,  2  Ind.  478;  Cory  v.  Sil~ 
cox,  6  Ind.  39;  Houston  t.  Hous- 
ton, 4  Ind.  139;  Tam  v.  Shaw,  10 
Ind.  469;  Holloway  v.  State,  63 
Ind.  554;  State  v.  Steinmeier,  64 
Ind.  87;  Salander  v.  Lockwood,  66 
Ind.  285;  Hood  v.  Pearson,  67  Ind. 
368;  Ross  v.  Misner,  3  Bluckf.  362; 
Beeman  v.  State,  5  Blaokf.  165; 
State  V.  Beackmo,  8  Blackf.  246; 
Nichols  T.  Woodruff,  8  Blackf. 
439;  Taylor  V.  Bleckley,  30  N.  E. 
Rep.  696;  Royse  v.  Tiinbaugh,  20 
N.  E.  Rep.  487;  117  Ind.  539; 
Langsdalev.  Woolen.  21 N.  E.  Rep. 
659  (Ind.) ;  Merkel  v.  Merkel,  20  X. 
E.Rep^  720;  119  Ind.  421;  McClure 
V.  State,  18  X.  E.  Rep.  615  (Ind.); 
Davis  V.  Hoover,  14  X.  E.  Rep. 
468  (Ind.)  ;  Woolery  v.  Grayson,  10 
N.  E.  Rep.  935  (Ind.)  ;  Warrnoth  v. 
Dryden,  25  X.  E.  Rep.  433;  125 
Ind.  355;  Kenny  v.  Phillips,  91  Ind. 
511;  Burke  v.  Pumell,  93  Ind.  540; 
Elston  V.  Caster,  101  Ind.  426; 
Robinson  v.  Snyder,  97  Ind.  66; 
Palmer  V.  Road  Co.,  108  Ind.  137; 
Jones  V.  O'Xeal,  27  X.  E.  Rep.  307 
(Ind.);  Watson  v.  Wheeler,  25  X. 
E.  Rep.  190;  125  Ind.  173.  Iowa- 
County  of  Mills  v.  Hamaker,  11 
Iowa.  206;  Pursley  v.  Hays.  17 
Iowa,  310;  Caudill  v.  Tharp,  1  G. 
Greene,  94;  Saum  v.  Jones  Co.,  1 
G.  Greene,  165;  Rowan  v.  Lamb,  4 
G.  Greene,  468;  Henry  v.  Evans,  58 
Iowa,   560;    Waller   v.    Waller,   76 


Iowa,  513;  41  N.  W.  Rep.  307; 
State  V.  Blanchard,  38  X.  W.  Rep. 
619  (Iowa) ;  Taylor  v.  McFadden, 
60X.W.  Rep.  1070;  Collins  v.  Val- 
leaii,  44  X.  W.  Rep.  904;  79  Iowa, 
626;  Preston  v.  Wright,  60  Iowa, 
361;  Slocum  v.  Slocum,  70  Iowa, 
269;  Richman  v.  Muscatine,  70 
Iowa,  627;  Soukup  v.  Union 
Inv.  Co.,  51  X.  W.  Rep.  167 
(Iowa).  Kansas-^Mickel  V.  Hicks, 
19  Kas.  578;  Commrs.  of  Brown 
Co.  V.  Roberts,  22  Kas.  702; 
Murray  v.  Kelley,  23  Kas.  666; 
Capital  Bank  v.  Huntoon,  11  Pac. 
Rep.  369;  35  Kas.  657;  Buettinger 
V.  Hurley,  34  Kas.  585;  Towne  v. 
Miller,  31  Kas.  207;  Bernhardt  v. 
Wyandotte,  33  Kas.  466.  Kentucky 
— Young  V.  Dorsey,  2  Litt.«202; 
Chrlsinan  v.  Gregory,  4  B.  Mon. 
474;  Cowan  V.  Prowlse,  19  S.  W. 
Rep.  407.  Lonisiaiia— Bank  of  Ala- 
bama V.  Livingston,  2  La.  Ann. 
915;  Gentile  v.  Foley,  3  La.  Ann. 
146.  Maine — Bangor  v.  Brunswick, 
30  Me.  398;  Bullen  v.  Arnold,  31 
Me.  583;  Young  v.  Young,  87  Me. 
44; 32  Atl. Rep. 782.  MasKachnsetts 
— Vincent  v.  Eaves,  1  Mete.  247; 
Piatt  V.  Grover,  136  Mass.  115; 
Hatch  V.  Kenny,  141  Mass.  171. 
Michigan— Maxwell  v.  Deens,  46 
Mich.  35;  Brown  v.Haak,  48  Mich. 
229;  Facey  v.  Fuller,  13  Mich.  527; 
Knickerbocker  v.  Wilcox,  47  X.  W. 
Rep.  123;  83  Mich.  200;  Sinclair 
V.  Learned,  51  Mich.  335;  Love  v. 
Wood,  55  Mich.  451 ;  Parkham  v. 
Cockrell,  43  X.  W.  Rep.  921 
(Mich.).  Minnesota— Hersey  v. 
Welsh,  38  Minn.  621;  Dow  v. 
Xorthern  Land  Co.,  53  X.  W.  Rep. 
649;  City  of  Duluth  v.  Krupp,  46 
Minn.  235.  Mississippi — Guice  v. 
State.  60  Miss.  714;  Taggart  v. 
Muse.  60  Miss.  870;  Smith  v.  State, 
58  Miss.  867;  Dyson  v.  Stale,  26 
Miss.  362;  Carter  v.  Blanton,  33 
Miss.  291.    Missouri — Appleby  v. 
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Brock.  76  Mo.  316;  Belkin  v.  , 
Rhodes.  76  Mo.  643;  Johnson  v. 
Long.  72  Mo.  210;  State  v.  Brown, 
75  Mo.  317;  Walthar  v.  Warner,  26 
Mo.  143;  State  v.  Stephens,  96  Mo. 
637;  Bailey  v.  Winn,  12  S.  W.  Repi 
1045;  101  Mo.  649;  Powers  v.  Bra- 
ley,  41  Mo.  (App.)  656;  Whiting  v. 
City  of  Kansas.  39  Mo.  (App.)  269; 
Armsby  v.  Ecberly,42  Mo.  (App.) 
299.  Nebraska — Hansen  v.  Berg- 
qui^t,  9  Neb.  269;  State  Nat.  Bank 
y.  Scofield,  9Neb.  499;  Davenport 
Plow  Co.  V.  Mewls,  le  Neb.  317; 
McBride  v.  Lathrop.  24  Neb.  93; 
Seward  v.  Dldier,  16Neb.58;  State 
V.  Graham,  21  Neb.  329;  Earl  t. 
Reld,  48  N.  W.  Rep.  894  (Neb.)." 
Heyada — Nosier  v.  Haynes,  2  Nev. 
63;  Champion  v.  Sessions,  2  Nev. 
271;  Mitchell  v.  Bromberger,  2 
Nev.  345;  Virgin  v.  Brubaker,  4 
Nev.  31 ;  State  v.  Stanley,  4  Nev. 
71;  Lady  Bryan  Gold,  etb..  Co.  v. 
Lady  Bryan  Mining  Co.,  4  Nev. 
414;  Flannery  v.  Anderson,  4  ^ev. 
438;  Re  Stickworth.  7  Nev.  223. 
Rew  Jemey — Coxe  v.  Field,  13  N. 
J.  (L.)  215;  Passaic  Co.  v.  Free- 
holders. 46  N.  J.  (L.)  171.  New 
York — Barnard  v.  Heydrick,  49 
Barb.  62;  Albrecht  v.  Can  field,  36 
N.  Y.  (S.)  940;  Durham  v.  Town- 
send,  43  Uun,  580;  Hand  v.  Col- 
umbia Supervisors,  31  Hun,  531 ; 
Renwick  v.  R.  CoT,  13  N.  Y.  (S.) 
600;  Sutter  v.  Vanderveer,  122  N. 
Y.  662;  25  N.  E.  Rep.  907;  Hill  v. 
Knickerbocker  Co.,  14  N.  Y.  (S.) 
617.  North  Carolina— Yount  v. 
Miller,  91  N.  C.  331 ;  Tucker  v. 
Tucker,  14  S.  E.  Rep.  860;  110  N. 
C.  333.  Ohio— Merchant  v.  North, 
10  Ohio  St.  251 ;  Sheeban  v.  Davis, 
17  Ohio  St.  571;  Hemmingway  v. 
Davis,  24  Ohio  St.  150.  Oregon- 
Ferguson  V.  Jones,  17  Or.  204 ;  20 
Pac.  Rep.  842.  Pennsylvania- 
Fife  V.  Com.,  29Fa.St.429;  Hynd- 


man  V.  Hodgsett,  111  Pa.  St.  643; 
Phila.  R.  Co.  v.  Obert,  109  Pa.  St. 
193;  Murphy  v.  Chase.  103  Pa.  St. 
260;  Johnson  v.  Allegheny,  20  Atl. 
Rep.  999  j^Pa.);  Pettygrove  v. 
Rothschild,'  25  Pac.  Rep.  907 
(Wash.).  Tennessee — Popev.Al- 
well.  16  Tenn.  79;  Young  v.  Iron 
Co.,  85  Tenn.  189.  Texas— Frosh 
V.  Holmes,  8  Tex.  29;  Hillebrant 
V.  Burton,  17  Tex.  138;  Castanedo 
V.  State,  7  Tex.  (App.)  684;  Davis 
V.  State,  6 Tex.  (App.)  197;  Tucker 
V.  Murphy,  66  Tex.  356;  White  v. 
Jones,  67  Tex.  638;  James  v.  State, 
21  Tex.  (App.)  363;  Beeman  v. 
Jesier.  62  Tex.  431 ;  Wilson  v.  State, 
16  Tex.  (App.)  497;  Dick  v. 
Princhard,  64  Tex.  360;  Burrow  v. 
Brown,  59  Tex.  417;  Wooten  v. 
Hall,  61  Tex.  16;  Jones  v.  Fanchar, 
61  Tex.  698;  Gruner  v.  Westin,  18 
S.  W.  Rep.  512;  66  Tex.  209;  State 
V.  Thoinps  •n,64  Tex.  690;  Heffron 
V.  Pollard,  11  S.  W.  Rep.  166»  73 
Tex.  96;  Phillips  v.  Herndon,  78 
Tex.  378;  14  S.  W.  Rep.  857. 
Vermont — Manning  v.  Leighton, 
65  Vt.  84;  Brock  v.  Bruce.  69  Vt. 
303.  Virginia— Ayers  v.  Robins, 
30  Gratt.  105;  Ferguson  v.  Teal,  82 
Va.  690.  Washington  — Bard  v. 
Kleeb,  26Pac.  Rep.  467  (Wash.). 
West  Virginia — Garrison  v.  Myers, 
12  W.  Va.  330;  Paxton  v.  Rucker, 
15  W.  Va.  547;  Fulton  v.  Johnson, 
24  W.  Va.  95.  Wisconsin— Abbott 
V.  Johnson,  47  Wis.  239;  Knowlton 
V.  Culver,  1  Chand.  (Wis.)  214; 
DriscoU  V.  Smith,  59  Wis.  38; 
Duncan  v.  Erickson,  51  N.  W.  Rep. 
1140  (Wis.).  United  States— U.  S. 
V.  White,  6  Cranch  C.  C.  73 ;  Young 
V.  Rldenbuugh,  3  Dill.  23;  Sprague 
V.  Litterberrv,  4  McLean,  442; 
Gonzales  V.  Rosv«*,  7  S.  C.  705;  U. 
S.  V.  Adams,  24  Fed.  Rep.  348; 
Boyd  V.  Wyley,  18  Fed.  Rep.  355; 
U.  S.  V.  Railroad  Co.,  47  Fed.  Rep. 
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too  after  verdict  a  court  of*  review  will  assume  that  the 
necessary  facts  to  sustain  it  were  proved.^ 

293;  Jenkins  v.  Trag«r,  40    Fed.  69   (Colo.);  Yorkum's  Estate,   37 

Rep.  726.                        '  Id.  485  (Gal.) ;  Johnson  v.  Jones,  50 

^Dobson  V.  Campbell,  1  Sumo.  /d.  983  (Kas.) ;  Smithes  Estate,  38 

319;  Minor  v.  Mechanics'  Bank,  1  Id,  950  (Cal.) ;  Cahill  v.  Colgan,  31 

Pet.  46;  Bastard  v.  Trutch,  3  Ad.  Id,  614  (Cal.) ;  Slebert  v.  R.  Co.,  59 

&  Ell.  451;  R.  V.  Whiston,  4  Id,  N.  W.  Rep.  826   (Minn.);   Ander- 

607;  R.  V.  Whitney,  6  Id.  191;  R.  son  v.  Bank,  72  Id,  916;   Bean  v. 

y.  Long  Buckley,  7  East  45;  Lee  Meguiar,  29  Jd.306(Ky.);  Garling- 

▼.  Johnstone,  L.  R.  1  U.  L.  Sc.  ton  v.  Mcintosh,  33  S.  W.  Rep.  383 

426;  Reed  v.  Jackson,  1  East,  356;  (Tex.) ;  Young  v.  Stone,  28  N.  Y. 

Ramsbottoin  j.  Buckhurst,  2  M.  &  (S.)  881;  Kley  v.  Healy,  29  Id,  9; 

S.  567;  R.  v.  Carlisle,  2  B.  <&;  Ad.  Dubuque  v.  Coman,  64  Conn.  476; 

367;  Jackson  v.  Pesked,  1  M.  &  S.  30  Atl.  Rep.  475;  Berkbam  v.  Bar- 

237;  Spiers  v.  Parker,  1  T.  R.  141;  ker,  Edwards  &  Co.,  60  Mo.  App. 

Davis  V.  Black,  1  Q.  B.  911 ;  Harris  34;  Dawson  v.  Williams,  55  N.*  W. 

V.  Good wyn,  2  M.  &  6r.  405 ;  Glad-  Rep.  284  (Neb.) ;  Crowell  v.  Truax, 

thorpe  V.  Hardman,  13  M.  A  W.  54  Id.  384  (Mich.) ;  Fitzgerald  v. 

377;  Smith  v.  Keating,  6  C.  B.136;  Brandt,  54  Id,  992   (Neb.);  Evans 

Kfdgill  V.Moor,  9  Id,  364;  Dela-  v.  Bradley,  55  Id,    721    (S.   D.); 

mere  v.  Queen,  L.  R.  2  H.  L.  419;  Barnard  Mfg.  Co.  v.  Galloway,  58 

R.  V.  Waters,  1  Den.  C.  C.  356;  R.  Id,  565  (S.  D.);  Lynch  v.  Craney, 

V.  Bowen,  13  Q.  B.  790;  Gibbs  v.  54 /d.  879  (Mich.) ;  Cappon Leather 

Pike,  9  M.  &  W.  351 ;  Doff  v.  An-  Co.  v.  Bank,  72  Id,  180;  Glencross 

derson,    27    Cal.    248;  Folsom    v.  v.  Evans,  36  Pac.  Rep.  212  (Ariz.) ; 

Root,  1  Cal.  374;  Belt  v.  Davis,  1  Mason    v.    McLean,    32    Id,    1006 

CaL    134;    Kilburn    v.   Ritchie,  2  (Wash.);  Kilpatrick  Co.  v.  Kahn, 

Cal.  146;  Grewell  v.  Henderson,  7  36 /d.  327  (Kas.);  Seibel  v.  Bath, 

Cal.  290;  Nelson  v.    Lemmon,  10  40 /d.  756  (Wym.);  Davis  v.  Mc- 

Cal.  49;  Hentsch  v.  Porter,  10  Cal.  Carthy,  34  Id,  399  (Kas.) ;   Ulrich 

555;  Brooks  v.  Douglass,  32  Cal.  v.  Bank,  37 /d.  500  (Cal.);  Atkin- 

209;  Sears  v.  Dixon,  33  Cal.  326;  son  Car  Works  v.  Barber,  34  N.  E. 

Wallbridge  v.  Ellsworth,  44  Cal.  Rep.  33  (111.) ;  Wright  v.  Griffey, 

853;  Wood  v.  R.  Co.,  49  Mich.  370;  34  Id.  941  (111.) ;  Wolfe  v.  R.  Co., 

Butler   V.    Winona    Mill    Co.,    28  36  Id.  213  (Ind.);  Cooke  v.  Mfg. 

Minn.  205;   Jones  v.    Wilder,    28  Co.,  33 /d.  728  (N.  Y.);  White  v. 

Minn.    239;    State   v.    Brown,    12  Moss,  18  S.  E.  Rep.  13  (Ga.) ;  Pri- 

Minn.  638;  Hightmer  v.  State,  58  deaux  v.  Glasgow,  21  S.  W.  Rep. 

Mass.  636;   Moore    v.   Titman,  33  876(Tex.);  Alexander  v.  Sander8,22 

111.  358;  Springfield  Engine  Co.  v.  Id.  121  (Tex.);  International,  etc., 

Kennedy,    34    N.    E.    Rep.    856  R.  Co.  v.  Wolf,  22 /d.  187   (Tex.); 

(Ind.);  Scbemick  V.  City  of  Chi-  Lessing    v.    Gilbert,     27    Id.   751 

cago,  37  Id.  888  (111.) ;  Balere  v.  (Tex.) ;    High    v.  Tarver,  25  Id. 

Taylor,  36 /d.  269  (Ind.);   Adams  1090  (Tex.);  Houston  v.  Washing- 

V.  Vanderbeck,  45  Id.  645  (Ind.);  ton.  41  Id.  135  (Tex.);  Brown  v. 

Culver  V.  Schroth,  39  Id.  115  (111.) ;  R.  Co..  Id.  824  (Tex.) ;  Charley  v. 

Wilson  v.  Andrew*,  36  Pac.  Rep.  Kelly,  26  Id.  571  (Mo.);  Rasler  v. 
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Oliver,  12  South.  Rep.  238  (Ala.) ;  Young  v.  Young,  87  Me.  44:  32  Atl. 
Gamer  v.  Ullman,  13  Id.  382  Rep.  782;  Dunnom  v.  Thompson, 
(Ala.);  McRae  v.  Harmon,  13  Id.  58111.  (App.)  390;  Wiles  v.  Provost, 
627  (Ala.);  Sanders  v.  Edwards,  39  N.  Y.  (S.)  461;  Poppers  v. 
13  Id.  505  (Ala.);  Sammis  v.  Hynes,  60  III.  (App.)  448;  Ru«h  v. 
WIghtman,  12  Id.  526  (Fla.);  Newman,  68  Fed.  Rep.  158;  Flen- 
Evansville  Co.  v.  Slater,  15  Id.  241  ner  v.  Walker,  23  S.  W.  Rep.  1029; 
(Ala.) ;  Ryan  v.  Bristol,  63  Conn.  Walker  v.  Cole,  27  S.  W.  Rep.  822 
26;  27  Atl.  Rep.  309;  Doolittle  v.  (Tex.);  Echensberger  v.  Amend, 
Willet,  31  Atl.  Rep.  285  (X.  J.);  30  N.  Y.  (S.)  915;  Grimes  v. 
St.  Louts,  eti'.,  R.  Co.  v.  Graham,  Graves,  40  N.  E.  Rep.  912  (Ind.) ; 
56  Fed.  Rep.  258;  Scbnler  v.  Mullaney  v.  Humes,  29  Pac.  Rep. 
Hogan,  168  111.  369 ;  48  K.  E.  Rep.  691  (Kas.) ;  Crawford  v.  Neal,  12  S. 
195;  Pearson  v.Kendrich,  21  South.  Ct.  Rep.  (U.  S.)  769;  Grand  Trunk 
Rep.  37  (Miss.);  Elliott  v.  Round  R.  Co.  v.  Ives.  Id.  679;  Whltesell 
Mountain  Coal  Co.,  18  Id.  689  v.  Hill.  66  N.  W.  Rep.  894  (Iowa) ; 
(Ala.);Burdeshawv.Comer,18/d.  Bellah  v.  Orr,  35  S.  W.  Rep.  301 
556  (Ala.) ;  Delameter  v.  Chicago,  (Tex.) ;  Board  v.  Bank,  46  Pac. 
42  N.  E.  Rep.  444  (111.) ;  Kircbman  Rep.  618  rColo.) ;  Sadler  v.  State, 
v.  People,  42  Id.  883  (111.) ;  Bass  v.  43  Pac.  Rep.  915  (Nev.) ;  Buckstaff 
People,  42  Jd.  880  (III.);  Keller  V.  v.  Hicks,  68  N.  W.  Rep.  403 
Reynolds.  40 /d.  76 (Ind.) ;  Wright  (Wis.);  Hanover  Nat.  Bank  v. 
V.  Crawfordsville,  42  Id.  227  (Ind.) ;  American  Dock  Co.,  43  N.  E.  Rep. 
Ueker  v.  Bedford  Co.,  42  Id.  459  72  (N.  Y.);  Hansen  v.  Boyd,  16  S. 
(Ind.);  Warren  v.  Hopkins,  42  Ct.  Rep.  (U.  S.)  591;  Bridges  v. 
Pac.  Rep.  986  (Cal.);  Godfrey  v.  Stephens,  34  S.  W.  Rep.  555 
Douglass  Co.,  43  Id.  171  (Ore.);  (Mo.);  Daly  v.  Wise,  30  N.  E. 
Christofferson  v.  Pfennig,  48  Id.  Rep.  837  (X.  Y.);  Sioux  City  Co. 
264  (Wash.);  Carrlger*s  Estate,  41  y.  Carlton,  29  Pac.  Rep.  1044 
Id.  700  :;Cal.);  Kuschel  v.  Hunter,  (Colo.);  Hood  v.  Pioneer  Co.,  11 
50  Id.  397  (Cal.);  Anbeuser-  South.  Rep.  10  (Ala.);  Tilley  v. 
Busch  Co.  v.  Seelback,  40  S.  W.  Bivens,  14  S.  E.  Rep.  920  (N.  C); 
Rep.  671  (Ky.) ;  Cravens  v.  Boner,  Guion  v.  Mundy,  18  N.  Y.  (S.) 
27  /d.422  (Tex.);  Bo wdenv. Spell-  445;  McKee  v.  Balnter,  72  N.  W. 
man,  27  Id.  602  (Ark.) ;  Crawford  Rep.  1044  (Neb.) :  Pratt  v.  Brown, 
V.  Sanders,  38  Id.  820  (Tex.);  64  N.  W.  Rep.  583  (Mich.) ;  Bow - 
Wynne  v.  Kennedy,  33  S.  W.  Rep.  man  v.  Western  Fur.  Co.,  64  N.  W. 
288  (Tex.);  Lastovica  v.  Sulik,  33  Rep.  775  (Iowa) ;  Merchants'  Nat. 
Id.  907  (Tex.) :  Moore  v.  Bivins,  33  Bank  v.  Meriden  Co.,  18  South.Rep. 
/d.  881  (Tex.) ;  Phillip  V.  Wise,  31  921  (Miss.);  Stevenson  v.  Bur- 
Id.  428  (Tex.) ;  Spencer  v.  James,  ton,  18  South.  Rep.  937  (Ala.)  ; 
31 /d.  540  (Tex.) ;  Moffett  V.Albert,  Newby  v.  Morris,  29  S.  W.  Rep. 
66  N.  W.  Rep.  162  (Iowa);  Maher  914  (Tex.);  Rudd  v.  Monarch,  32 
V.  Shenhall,  65  Id.  978  (Iowa) ;  Mc-  Id.  1083  (Ky.) ;  Kipp  v.  Rabb,  27 
Dermott  v.  R.  Co.  64  Id.  430  /d.  154  (Tex.);  State  v.  Valle,  26 
(Wis.);  Van  Etten  v.  Test,  68 /d.  Id.  672  (Mo.);  Williams  v.  State, 
1023 (Neb.);  McKennett  v.Barrin-  20  Id.  1102  (Tex,);  Page  v.  Con- 
ger, 67  Id.  622  (S.  D.) ;  Adams  Co.  naway,  34  Id.  143  (Tex.) ;  Estes  v. 
V.  Deyette,  59  14.  214  (S.  D.);  Nell,  41  Id.  940  (Mo.);  Rankin  v. 
Fii^herv.Stiefel,  62111.  (App.)  580;  Oliver,  34  Id.  449  (Tex.);  Cowan 
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y.  Lay.  42  Id.  68;  Cannacb  v.  Dale 
Co.,  30  Id.  162  (Mo.);  Tench  v. 
Abshlre,  19  S.  E.  Rep.  779  (Va.); 
Cody  V.  Bank,  27  Id.  714  (Ga.); 
Yorks  V.  St.  Paul,  64  N.  W.  Rep. 
568  (Minn.);  Davi?  Co.  v.Cupp,62 
Id.  520  (Wis.);  Buford  v.  Defoe, 
66  Id.  413  (Iowa) ;  Stokes  v.  Green, 
73  Id.  100  (S.  D.) ;  Bowers  v.  Hanna, 
70  Id.  745  (Iowa) ;  Shnltz  v.McLean, 
42  Pa«.  Rep.  557  (Cal.);  First  Nat. 
Bank  v.  Kowalsky.  31  Id.  1133 
(Cal.);  Ramaje  v.  Littlejohn,  49 
/(i.4S«;  Schinlt  v.  Day,  39  Id.  870 
(Ore.) ;  Davis  v.  Banners,  10 South. 
Rep.  422  (Ala.) ;  Williams  v.  Webb, 
29  S.  W.  Rep.  998  (Mo.);  Clason 
V.  Baldwin,  46  X.  E.*  Rep.  322 
(N.  Y.);  Hill  V.  Hill,  63 III.  (App.) 
366;  Goodbub  v,  Hornung,  26  N. 
E.  Rep.  770  (Ind.);  Doyle  v. 
Triniiy  Church,  15  N.  Y.  (S.)  626: 
Brady  v.  Burke,  27  Pac.  Rep.  52 
(Cal.);  King  V.  Jackson,  12  N.  Y. 
(S.)  584;  55  Hun,  616;  Southern 
Suspender  Co.  v.  Van  Bories, 
3  South.  Rep.  367  (Ala.) ;  Cochrane 
V.  Bussche,  26  Pac.  Rep.  294 
(Utah);  Jones  v.  Jackson.  10  S. 
W.  Rep.  458;  Atkinson  v.  Chicago 
Fire  Co.,  27  N.  E.  Rep.  919  (111.) ; 
Snell  V.  De  Land,  36  III.  (App.) 
717;  Mahoney  v.  Prendergast,  12 
N.  Y.  (S.)  869;  Woodbridge  v. 
Austin,  47  N.W.  Rep.  S76(Iowa); 
Garriiy  v.  Hamburger  Co.,  27  N. 
E.  Rep.  11  (111.);  St.  Louis,  etc., 
R,.  Co.  V.  Amos.  15  S.  W.  Rep.  762 
(Ark.) ;  St.  Louis,  etc.,  R.  Co.  v. 
Winfrey,  16  S.  W.  Rep.  572  (Ark.)  ; 
Baker  v.  Singer,  35  111.  (App.)  271 ; 
Deiber  v.  Loehr,  44  Minn.  457;  Lee 
V.  Campbell,  77  Wis.  340;  Kitchen 
V.  Loudenback,  26  N.  E.  Rep.  979 
(Ohio).  Thus,  on  appeal,  it  will 
be  presumed :  Abstract — That  all 
the  evidence  material  to  the  ques- 
tions presented  contained  in  the 
bill  of  exceptions  or  statement,  is 
incorporated    into     the    abstract. 


Randall  v.  BurkTp..67N.  W.  Rep. 
4  (S.  D.).     idjonrnment— That 

judge  had  valid  reasons  for  ad- 
journing case,  StoU  v.  Pad  ley,  56 
N.  W.  Rep.  1042  (Mich.).  Where 
the  record  fails  to  show  the  date  of 
adjournment  of  the  term  of  court 
at  which  an  order  vacating  a  judg- 
ment was  made,  defendant  will  not 
be  presumed  guilty  of  laches  in 
making  the  application.  Baker  v. 
Knott,  35  Pac.  Rep.  172  (Idaho). 
Affldavit — That  facts  *averred  in 
affidavit  are  true.  Brooks  v.  Keller, 
34  Ati.  Rep.  284  (Pa.).  Amend- 
ment— That  an  amendment  was 
properly  made  or  allowed  below, 
Kohli  V.  Hall,  40  N.  E.  Rep. 
1069  (Ind.);  Dougan  v.  Turner, 
53  X.  W.  Rep.  660  (Minn.) ;  Mon- 
ger V.  Kelly,  20  S.  E.  Rep.  374  (N. 
C);  Pyle  v.  Pyle,  41  N.  E. 
Rep.  999  (111.) ;  Stanton  v.  Estey 
Co.,  51  N.  W.  Rep.  101  (Mich.); 
Coons  V.  Lemeau,  69  N.  W.  Rep. 
977  (Minn.);  Leavenworth  R.  Co. 
V.  Atchison,  37  S.  W.  Rep.  913 
(Mo.);  Gates  v.  Newman,  46  N. 
E.  Rep.  654  (Ind.);  Kellogg  v. 
Bank,  48  Pac.  Rep.  687  (Kas.); 
HarUn  v.  Moore,  34  S.  W.  Rep. 
70  (Mo.) ;  Walker  v.  City  of  Aurora, 
29X.  E.  Rep.  741  (III.);  Dowling 
V.  Comei-for^,  33  Pac.  Rep.  863 
(Cal.);  Hicklin  v.  Marco,  56  Fed. 
Rep.  649;  Manning  v.  Viers,  66  N. 
W.  Rep.  719  (Xeb.) ;  Mellen  v.  Ban- 
ning, 27  X.  Y.  (S.)  753;  Tipton  v. 
Warner,  28  Par.  Rep.  712  (Kas.); 
Excelsior  Mfg.  Co.  v.  Boyle,  26 
Pac.  Rep.  408  (Kas.);  Prior  v. 
Wilbur,  22  Atl.  Rep.  74  (Vt.) ;  or 
fused,  Bowden  v.  R.  Co.,  25  S.  W. 
Rep.  987  (Tex.).  An  amendment 
which  could  have  been  made  in 
the  court  below,  to  make  the  plead- 
ings conform  to  the  proof,  will  be 
presumed  to  have  been  made, 
Evanjsville  &  R.  Co.  v.  Maddux,  34 
X.  E.  Rep.  511  (Ind.).     Where  an 
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af9davit  on  a  motion  to  set  aside  a  appointed  by   the  court,  State  v. 

judgment  by  default  alleges  that  Fontenot,  19South.  Rep.  113(La.); 

the  return  to  the  summons  whs  not  that  appellant's  attorney  had  au- 

signed  by  the  sheriff,  but  the  tran-  thority  to  appear  for|him,  Meade's 

script  shows  the  presence  of  the  Estate,  49  i:*ac.  Rep.  5  (Oal.).    A 

sheriff's  signature  at  the  time  of  power  of  attorney,  offered  in  con- 

the    default,  a    presumption   will  nection  with  other  title  papers,  is 

arise,  in  the  absence  of  clear  proof  presumably  offered  as  a  title  paper, 

to  the  contrary,  that  an  amend-  and    not   to   show    an     estoppel, 

ment  was  lawfully  made,  so  as  to  Slaughter  v.  Bernards,  59  N.  W. 

have  the  return  declare  the  truth.  Rep.  576  (Wis.).    Anthority— That 

Heaton  v.  Peterson.  31  N.  E.  Rep.  penal  action    wa:^  authorized    by 

1133  (Ind.).    That  leave  to  amend  the    proper    authorities.    Jerauld 

was  not  sought  or  desired.  State  Co.  v.  Williams,  03  N.  W.   Rep. 

▼.Winter,  47  N.E.  Rep.  462  (Ind.).  905  (S.   D.).      Case— That  a  bill 

Answer — That  answer  filed  below  of  exceptions,  duly  allowed  and 

was    in   proper   form,  McNew  v.  certified  by  the  trial  judge,  shows 

Williams,  36  S.  W.  Rep.  687  (Ky.),  all  the  facts,  Gregory  v.  Kaar,  64 

and    raises    proper     issues,    Van  N.  W.  Rep.  859  (Neb.) ;  Eastman 

Winkle   Co.    v.   Bank,  33*  S.    W.  v.  People,  93  III.   112;  that  ease 

Rep.  862  (Tex.) ;  Bagwell  v.  Mor-  contains  all  evidence  bearing  on 

ton,    22    S.    E.    Rep.    575    (Ga.).  particular  question.  Traders'  Nat. 

That  matter  stricken  out   of    an-  Bank  v.  Parker,  29  N.  E.  Rep.  1094 

swer    was    redundant.    Minnesota  (N.Y.);  that  all   the  evidence  is 

Co.   v.   Schaack,  68  N.   W.    Rep.  in  the  record  or  abstract,  Murray 

387  (S.  D.).    Appeal— On  appeal,  v.    Shoudy,    42    Pac.    Rep.    631 

where  respondent  fails  to  file    a  (Wash.);  Davis  v.  Poland,  23  S.E. 

brief  or  make  oral  argument,  the  Rep.  292  (Va.);  Shaw  v.  Bryant, 

court  will  assume  that  points  made  35   N.    Y.    (8.)    909;  Medland   v. 

by  appellant  are  well  taken,  Richter  Walker,  64  N.  W.  Rep.  797  (Iowa)  ; 

f.  Fresno  Canal  Co.,  36  Pac.  Rep.  Ruble  v.  Cottrell.  21  S.  W.  Rep.  33 

96  (Cal.).    Appearance— That  ap-  (Ark.) ;  Whitestown  Milling  Co.  v. 

pearance  was  duly  entered.  State  Zahn,  ^  N.'E.  Rep.  764  (Ind.), 

v.  Passaic  Co..  23  Atl.  Rep.  680  (N.  and  all  the  instructions.  Atchison, 

J.).    A  statement  in    the    record  etc.,  R.  Co.  v.  Brasstield,  32  Pac. 

that  counsel  appeared  ''for  the  de-  Rep.  814  (Kas.).     Where  there  is  a 

fendants^'    will    be    presumed    to  conflict  between  ihe  statement  of 

mean  for  all  the  defendants  who  facts  and  the   bill  of  exceptions, 

answered,  and  a  general  verdict  for  both  of  which  have  been  agreed  on 

defendants  must  be   construed  as  by  counsel,  and  approved  by  the 

one  in  favor  of  all;  Adamson  v.  judge,  the  appellate  court  will  pre- 

Sandby,  53N.  W.Rep.761  (Minn.),  sume  that  tbe  recital  which  most 

Arbitrators  —  Where  report  of  a  tends  to  sustain  the  judgment   is 

case    tried    by    arbitration    states  correct,  Byers  v.   Wallace,  25  S. 

that  umpire  was  chosen  *'by  lot,"  W.  Rep.  1043  (Tex.).  Tbe  supreme 

it  will  be  presumed  that  the  se-  court  cannot  assume  that  an  aniend- 

lection    was    irregular   or    unjus-  ment    of   complaint    was   applied 

tiflable.    In  re  Grening,  26  N.  Y.  for  unless  such  fact  appears  in  the 

(8.)  117.     Attorney— That  attor-  settled  *'case,"  Birlant  v.  Cleckley, 

ney  for  the   State    was    properly  26S.  E.  Rep.  600(S.  C).    Continu- 
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anee — TbatcontinuaDce  was  prop-  fact  that  a  date  given  in  one  And- 
erly  refused  below.  State  v.  Riney,  ing  is  contradicted  by  other  find- 
38S.  W.  Rep.  718  (Mo.);  State  v.  ings  will  not,  In  the  absence  of 
Howell,  23  S.  W.  Rep.  263  (Mo.) ;  evidence  in  the  record,  justify  an 
Holden  V.  Brimage,  18  South,  appellate  court  in  assuming  that 
Rep.  383  (Miss.) ;  Galveston,  etc.,  the  date  is  incorrect,  Safford  v. 
R.  Co.  v.  Henning,  40  S.  W.  Rep.  Conan,  60  S.  W.  Rep.  429  (Wis.). 
392  (Tex.);  that  cause  had  been  Defaalt — That  judgment  by  de- 
continued.  Old  Second  Bank  v.  fault  was  properly  set  aside,  Von 
Williams,  71  X.  W.  Rep.  150  Schmidt  v.  Von  Schmidt,  38  Pac. 
(Mich.)  Contraet— That  contract  Rep.  361  (Gal.).  That  default  as 
sued  on  was  in  writing,  Speyer  v.  to  part  of  defendants  who  did  not 
Dei«jardins,  32  X.  £.  Rep.  283  joininissue  was  duly  entered,  U.  S. 
(111.) ;  Steinberg  v.  Tyler,  22  N.  Y.  v.  Barnard,  1  Ariz.  319;  25 Pac.Rep. 
(S^)  178.  Copies — That  copies  of  319.  Demarrer — That  demurrer 
papers  used  in  court  below  are  cor-  was  properly  overruled,  State  v. 
rect  copies,  Morris  v.  Ogle,  56  Ga.  Humason,  32  Pac.  Rep.  Ill 
592.  €oBt§  —  On  appeal  from  a  (Wash.);  that  grounds  of  demurrer 
judgment  embracing  costii,  the  su-  were  specifically  assigned,  Hodge 
preme  court  will  presume,  unless  v.  Tufts,  22  South.  Rep.  422 
the  contrary  affirmatively  appears  (Ala.);  decree  sustaining  in  gen- 
in  the  record,  that  the  costs  were  eral  terms  demurrer  to  bill 
duly  taxdd  and  inserted  in  the  will  be  affirmed  if  any  causes 
judgment,  Gould  v.  Duluth  Co.,  stated  in  demurrer  sustain  it,  Mc- 
64  N.  W.  Rep,  316  (N.  D.).  Dam-  Donald  v.  Pearson,  21  South.  Rep. 
ages  —  That  correct  rule  as  to  534  (Ala.).  Where  the  record  d is- 
measure  of  damages  was  applied  closes  an  order  overruling  a  de- 
below,  Baxter  v.  Rutland,  32  Atl.  murrer,  it  will  be  concluded  that  a 
Rep.  488  (Vt.)  ;  general  finding  of  demurrer  was  interposed  and  over« 
damages  will  be  presumed  to  be  ruled,  though  none  appears  in  the 
treble  damages  where  plaintiff  is  record.  Commercial  Electric  Light 
entitled  to  such  recovery,  Prignitz  Co.  v.  Tacoma,  50  Pac.  Rep.  692 
V.  McTiernan,  43  N.  Y.  (S.)  974.  (Wash.).  That  demurrer  was  prop- 
On  a  trial  for  slander,  where  the  erly  disposed  of  below,  Hoeft 
jury  is  charged  to  estimate  the  v.  Supreme  Lodge,  45  Pac.  Rep. 
amount  of  ^'actual  injury''  plaintiff  186  (Cal.) ;  City  of  New  Albany  v. 
would  naturally  sustain,  the  su-  Iron  Co.,  40  X.  E.  Rep.  44  (Ind.); 
preme  court  cannot  presume,  from  Jules  v.  State,  36  Atl.  Rep.  1027 
the  amount  of  the  verdict,  that  ex-  (Md.).  Depositions — That  depo- 
emplary  damages  were  allowed,  sitions  were  filed  in  proper  time, 
Trimble  v.  Tantlinger,  69  N^.  W.  Mo.  Pac.  R.  Co.  v.  Smith,  19  S. 
Rep.  1045  (Iowa).  Date— That  date  W.  Rep.  509  (Tex.).  Dismissal 
obviously  wrong  was  a  clerical  mis-  — That  writ  of  certiorari  was  prop- 
take.  Dement  v.  Tubman,  29  Atl.  erly  dismissed  below.  West  Chi- 
Rep.  11  (Md.).  A  date  given  in  a  cago,  etc.,  R.  Co.  v.  Beclcer,  67 
finding  will  not,  on  appeal,  be  111.  (App.)  533.  That  refusal  to 
treated  as  a  clerical  error,  where  dismiss^,  fa,  was  proper,  Busch 
the  evidence  is  not  in  the  record  to  v.  Groswith,  28  Atl.  Rep.  438  (Pa.), 
show  such  error,  Safford  v.  Conan,  Docket — That  cause  was  properly 
60  N^.  W.  Rep.  429  (Wis.).    The  entered   on   trial    docicet,    Syndi- 
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cate  Imp.  Co.  v.  Bradley.  43  Pac. 
Kep,  79  (Wym.).  Where  the  re- 
cord shows  that,  on  the  day  on 
which  a  verdict  was  rendered, 
plaintiff  filed  a  motion  for  a 
new  trial,  and  reasons  in  support 
thereof,  and  that  the  motion  was 
not  disposed  of  for  nearly  three 
months  thereafter,  it  will  be  as- 
sumed by  the  appellate  court  that 
an  entry  of  final  judgment  in  the 
docket  rhe  day  the  verdict  was 
rendered  was  made  by  mistake  of 
the  clerk.  Heiskell  v.  Rollins,  32 
Atl.  Rep.  249  (Md.).  Evidence  on 
Trial — That  evidence  below  jus- 
tified judgment  see,  Niebuhr  v. 
Schreyer,  32  N.  E.  Rep.  13  (N. 
Y.) ;  State  v.  Maloney,  20  S.  W. 
Rep.  1064  (Mo.);  McDonald  v. 
Dodge,  31  Pac.  Rep.  909  (Cai.); 
Lagow  V.  Robeson,  167  111.  615; 
47  N.  E.  Rep.  615;  Be  Adams,  47 
N.  Y.  (S.)  543;  Donia  v.  Lut- 
jens,  47N.  Y.  (S.)  659;  Bozenerre  v. 
Mountain,  28  S.  E.  Rep.  17  (N.  C.) ; 
Bow^ersock  v.  Adams.  41  Pac.  Rep. 
971  (Kas.);  Ahlberg  v.  Bank.  53  N. 
W.  Rep.  196  (Minn.);  Jones  v. 
While.  20  South.  Rep.  627  (Ala.); 
Schaefer  v.  Siern,  46  Pac.  Rep.  301 
(Ore.);  Mehew  v.  Williams,  36  S. 
\V.  Rep.  687  (Ky.);  Waite  v.  Vin- 
son, 45  Pac.  Rep.  552  (Mont.); 
Patterson  v.  Wollman,  67  N.  W. 
Rep.  1040  (N.  D.) ;  Hadden  v.  R. 
Co.,  26  X.  Y.  (S.)  995;  Bradley  v. 
Bradley,  24  S.  W.  Rep.  767  (Mo.); 
Muloch  V.  Wilson,  35  Pac.  Rep. 
532  (Cal.);  Brandon  v.  Carter,  24 
S.  W.  Rep.  1035  (Mo.);  Badger 
Lumber  Co.  v.  Mayes,  57  N-  W. 
Rep.  519  (Xeb.) ;  Hoffman  v.  R. 
Co.,  56  X.  W.  Rep.  1093  (Wis.) ; 
Eaatin  v.  Ferguson,  23  S.  W.  Rep. 
918  (Tex.).  The  court  of  appeals 
will  not  presume,  for  the  purpose 
of  upholding  the  judgment,  that 
there  was  evidence  on  the  trial 
sufficient  to  justify  other  findings 


of  fact,  which  would  support  the 
conclusion  of  law,  as,  on 
such  appeal,  the  board  can  know 
nothing  of  the  evidence,  ex- 
cept as  it  is  embodied  in  the 
findings  of  fact,  Rochester  Lantern 
Co.  V.  Stiles,  31  N.  E.  Rep.  1018 
(N.  Y.);  Corner  v.  Mackey,  25  N. 
Y.  (S.)  1023.  Where  the  findings 
of  the  court  are  sustained  by  com- 
petent evidence,  it  will  be  pre- 
sumed that  no  weight  was  given 
to  incompetent  testimony  received 
under  objection.  Franke  v,  Neisler, 
72  N.  W.  Rep.  887  (Wis.).  That 
objection  to  evidence  on  trial  was 
waived,  Rosenthal  v.  Belger,  53  N. 
W.  Rep.  256  (Iowa);  that  trial 
court  did  not  consider  incompetent 
evidence,  Wright  v.  Ins.  Co.,  66 N. 
W.  Rep.  308  (Iowa);  Butrlck  v. 
Tilton,  29  X.  E.  Rep.  1088  (Mass.) ; 
Rock  Springs  Bank  v.  Lnman,  42 
Pac.  Rep.  874  (Wym.) ;  Morgan  v. 
Mitchell,  72  X.  W.  Rep.  1065; 
Frenkel  v.  Cadden,  40  S.  W.  Rep. 
638  (Tex.);  Ogden  Bank  v.  Barker, 
40  Pac.  Rep.  766  (Utah) ;  Dayton 
V.  Parke,  37  X.  E.  Rep.  642  (X.  Y.) ; 
Washburn  v.  Williams,  60  Pac 
Rep.  223  (Colo.);  Riddle  v.  Ger- 
mantown.  23  S.  E.  Rep.  332 
(X.  C.);Ruenbuhl  v.  Ruenbubl. 
32  S.  W.  Rep.  722  (Tex.) ;  Parker 
V.  Kellogg,  32  X.  E.  Rep.  1038 
(Mass.) ;  Lancashire  Ins.  Co.  v. 
Lucas,  34  S.  W.  Rep.  899  (Ky.); 
Rozek  V.  Redzinski,  68  X.  W.  Rep. 
262  (Wis.);  McCurtain  v.  Grady, 
38  S.  W.  Rep.  65  (Ind.  Ter.); 
Ritter  v.  Schenck,  101  III.  387; 
Fisher  v.  R.  Co.,  104  111.  323; 
Cumming  V.Grand  Rapids, 46  Micb. 
160;  Keables  v.  Christie,  47  Mich. 
694;  Mawich  v.  Elsey,  47  Mich. 
10;  Brown  v.  Galesburg  Co.,  32  ill. 
(App.)  660;  Rollins  v.  Cuuiuirs., 
26  Pac.  Rep.  319  (Colo.);  thai 
evidence  was  properly  repeated 
below,  City  of  Xew  Albany  v.  Iruu 
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Snbstracture  Co.,  40  N.  £.  Rep. 
1  (Ind.);  New  York  Steam  Co.  v. 
Island  City  Co..  21  8.  W.  Rep. 
1007  (Tex.) ;  Neal  v.  Minor,  26  8. 
W.  Rep.  882  (Tex.);  Miner  v. 
Stoltz,  32  X.  Y.  (8.)  2;  Youn^  v. 
R.  Co.,  61  X.  W.  Rep.  209  (Iowa) ; 
Masonic  Ben.  Assn.  v.  Lyman,  60 
Fed.  Rep.  498;  Holleman  v.  De 
Nyse,  51  Ala.  95;  Blair  v.  Chap- 
man, 62  Ala.  58;  Baker  v.  Prewitt, 
64  Ala.  151;  Blair  v.  Madison  Co., 
46  N.  W.  Rep.  1093  (Iowa) ;  Saf- 
feld  V.  Scott,  33  111.  (App.)  317; 
Fry  V.  Leslie,  12  8.  E.  Rep.  671 
(Va..) ;  or  admitted  as  the  case  may 
be,  Flvnn  v.  City  of  Xeosho,  21  8. 
W.  Rep.  903  (Mo.) ;  Smith  v.  Wil- 
liamson, 11  N.  J.  L.  313;  that  evi- 
dence to  support  findings  was 
heard  below,  Farraji^ut  Ins.  Co.  v. 
Ford,  38  8.  W.  Rep.  678  (Tex.) ; 
First  'Xat.  Bank  v.  Cheney,  21 
South.  Rep.  1002  (Ala.);  that 
admission  of  incompetent  or  im- 
proper evidence  was  prejudicial, 
Mt.  Morris  Co.  v.  U.  S.  Co.,  29  X. 
Y.  (8.)  584;  Swanson  v.  French,  61 
N.  W.  Rep.  407  (Iowa) ;  Grimes  v. 
Fall,  15  Cal.  63.  When  record  on 
appeal  recites  that  evidence  was 
excluded  on  certain  ground,  it  will 
be  presumed  that  it  was  excluded 
only  on  such  ground,  Openheimer 
V.  Robinson,  27  8.  W.  Rep.  95 
(Tex.).  Exceptions— Where  the 
record  fails  to  show  that  any 
action  was  taken  on  appellant's 
exceptions  in  the  court  below,  it 
will  be  presumed  that  the  excep- 
tions were  waived,  Yoakum  v. 
Kroeger,  27  S.  W.  Rep.  953  (Tex.). 
Facts — That  every  fact  in  issue 
essential  to  support  the  judgment 
was  proved,  Disolell  v.  Henry 
Luther  Co.,  64  X.  W.  Rep.  426 
(Wis.).  A  reviewing  court  can 
not  add  any  fact  to  the  findings  of 
the  trial  court  by  presumption, 
Kuschel  V.  Hunter,  50  Pac.  Rep. 


397  (Cal.).  The  supreme  court 
does  not,  in  order  to  support  the 
judgment,  assume  facts  essential 
thereto  which  have  no  support  in 
the  evidence,  unless  they  are  such 
as  mav  be  taken  judicial  notice  of, 
In  re  Knapp,  70  X.  W.  Rep.  626 
(Iowa).  In  considering  questions 
of  fact,  on  appeal  from  order 
granting  new  trial,  presumption  is 
against  findings  of  court  below, 
Hass  V.  Mutual  Relief  Assn.,  49 
Pac.  Pep.  1056  (Cal.).  It  will  not 
be  presumed  on  appeal,  because 
the  trial  court  certifies  that 
there  was  evidence  tending 
to  prove  certain  facts,  that 
there  was  no  evidence  to  the 
contrary,  where  a  new  trial  was 
denied.  City  of  Ft.  Wayne  v.  Dur- 
nell.  42  X.  E.  Rep.  242  (Ind.). 
Where  judgment  is  rendered  on 
conclusions  of  facts  filed  by  the 
trial  judge,  it  will  be  presumed  on 
appeal  that  there  was  a  request  for 
them,  Otto  v.  Halff,  32  8.  W.  Rep. 
1052  (Tex.).  Fees— That  attorney's 
fee  was  not  taxed.  Gammon  v.  Bael, 
53 X.W.  Rep.  340  (Iowa).  Filing— 
That  motion  or  pleading  was  duly 
filed,  Habbe  v.  Viele,47  X.  E.  Rep. 
1  (Ind.) ;  Fordyce  v.  Russell,  27  S. 
W.  Rep.  82  (Ark.);  that  original 
petition  remains  on  file,  Ligare  v. 
Chicago,  168  111.  151 ;  48  X.E.  Rep. 
391.  The  indorsement  by  the 
clerk  on  a  judgm^t  abstract  that  it 
is  *'duly  recorded''  raises  the  pre- 
sumption that  it  was  filed  and 
immediately  recorded  in  the  judg- 
ment record,  and  that  the  day  and 
hour  of  its  record  was  therein 
noted,  as  required,  Gunter  v. 
Buckler,  32  8.  W.  Rep.  229  (Tex.). 
Where  an  order  for  reference  was 
made,  in  the  absence  of  a  showing 
that  an  agreement  for  reference 
was  not  filed  or  entered  in  the 
minutes,  it  is  presumed  that  the 
same  was  made,  Jerauld  County  v. 
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Williams^,  63  N.W.  Rep.  905(S.D.).  ter  v.  Pinner,  27  S.  E.  Rep.  123 
Findings— Tbat  findings  wt-re  (N.  C).  Notwithstanding  the 
waivedbelow,  Ledbt'tterv.Lalte.SO  recital  in  a  decree  that  the 
Pae.  Rep.  686  (Cal.);  that  judgment  hearing  wag  had  on  oral  evi- 
waa  based  on  flndings  of  jury,  dence  in  open  court,  It  will 
Engle  Y.  Yorks,  64  N.  W.  Rep.  132  not  be  presumed,  in  the  ab- 
(S.  D.).  Findings  must  appear  in  sence  of  a  certificate  of  evidence, 
record.  Woods  v.  Tanquary,  34  that  such  evidence  was  heard,  ex- 
Pac.  Rep.  737  (Colo.).  Where  cept  so  far  as  the  facts  proved  are 
bin  of  exceptions  malces  no  spec-  recited  in  the  decree,  since  it  isin- 
ification  of  the  particulars  wherein  curabent  upon  the  party  seeking  to 
finding  is  not  justified  by  the  evl-  sustain  a  decree  to  preserve  in  the 
dence,  finding  must  be  deemed  record  the  evidence  upon  which  the 
conclusive.  Hurlbutt  v.  Spanldlng  decreeisbased,  Jackson  v.  Sackett, 
Saw  Co.,  28  Pac.  Rep.  795  (Cal.).  35N.E. Rep.  234(111.).  Injunction 
On  appeal,  nothing  will  be  pre-  — Where  an  injunction  order  is  not 
sumed  in  favor  of  the  special  find-  made  a  part  of  the  record,  it  can  not 
ings  as  against  the  general  verdict,  be  assumed  that  it  was  any  broader 
Indianapolis  R.  Co.  v.  Xeubacher,  than  the  prayer  of  the  bill,  Detroit 
44  N.  E.  Rep.  669  (Ind.).  Such  Co.  v.  R.  Co.,  56  N.  W.  Rep.  940 
actual  findings  on  all  facts  will  be  (Mich.).  IiistmctiouR— That  in- 
imputed  to  the  court  as  would  ntructions  refused  were  not  tendered 
justify  its  judgment  under  the  in  time,  Lofiand  v.  Giban,  44  N.  E. 
pleadings,  Spencer  V.  James,  31  S.  Rep.  553  (Ind.);  that  instructions 
W.  Rep.  540  (Tex.).  Under  a  re-  refused  was  properly  refused,  Sud- 
quest  for  special  findings,  the  facts  darth  v.  Robertson,  24  S.  W.  Rep. 
not  specially  found  are  presumed  151  (Mo.);  Rombergv. Ilediger,  66 
to  have  been  found  against  the  N.  W.  Rep.  283  (Neb.) ;  Fifth  Ave. 
party  upon  whom  rests  the  burden  Bank  v.  Cooper,  48  N.  E.  Rep.  236 
of  proving  such  facts.  Banner  Cigar  (N.  Y.);  Wright  v.  City  of 
Co.  V.  Kamm-Schillinger  Brew-  Crawford,  42  N.  *  E.  Rep. 
ingCo.,  44  N.  E.  Rep.  455  (Ind.).  227  (Ind.);  King  v.  State,  22  S. 
Grand  Jnrj— That  grand  jury  was  W.  Rep.  191  (Tex.);  Jenkins  v. 
properly  impaneled,  Wilson  v.  Wilson,  40  N.  E.  Rep.  37  (Ind.); 
People,  3  Colo.  325;  Long  v.  State,  Dardanello  v.  Sbinn,  23  S.  W.Rep. 
46  Ind.  583.  Gnardianghlp— That  584  (Ark.);  Sammis  v.  Wightman, 
letters  of  guardianship  were  prop-  12  South.  Rep.  526  (Fla.) ;  e.  ^., 
erly  issued,  Vanderveere  V.  Gaston,  because  not  in  writing.  Green  v. 
25N.J.L.615.  Ueniiivg— That  the  State,  66  Ala.  40;  that  in.structions 
oral  evidence  heard,  on  trial  justi-  given  were  requested.  Guarantee 
fied  thedecree.  Carpenter  v.  Ellen-  Co.  v.  Mutual  Bldg.  Aisn.,  57  III. 
brook,  23  S.  W.  Rep.  792  (Ark.);  (App.)  254;  Fagg  v.  Bldg.  Assn., 
that  proper  hearing  was  given  be-  18  S.  E.  Rep.  655  (N.  C);  that 
low,  Houseboum  v.  Bradford,  17  jury  obeyed  instructions  of  trial 
South  Rep.  664  (Fla.).  Failure  to  court.  Hackett  v.  Equitable  Gas 
give  written  notice  that  a  hearing  Co.,  26  N.  Y.  (S.)  11;  Harper  Co. 
was  desired  on  an  appeal  from  the  v.  Wilgus,  56  Fed.  Rep.  587. 
clerk,  a^  required  by  Code,  will  be  Where  the  court  begins  a  long  in- 
presutued  in  support  of  a  judgment  struction  with  the  wordt;, '4f  you 
rendered  without  hearing,  Ledbet-  shall  find  from  the  evidence,''  and 
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then  clearly  recites  the  facts  which  S.)  863;  Flint  v.  Nelson,  37  Pac. 

are  material  to  plaintiff's  recovery.  Rep.  479  (Utah).    Where  the  giv- 

and  which   his  evidence  tends  to  ing   of    certain    instructions    was 

establish,  an  appellate  court  will  made  a  ground  for  a  new  trial,  it 

not  assume  ihut  the  jury  failt'd  to  will  be  presumed  on  appeal  that 

apply  to  each  statement   therein  they  were  given,  in  the  absence  of 

the  prefatory  qualitication,  Penn-  a  showing  one  way  or  the  other  by 

sylvania  Co.  v.  McCormacJt,  30  N.  the  transcript,  Swope  v.  Shafer,  22 

E.  Rep.  27   (Ind.);  that  jury  was  S.  W.Rep.  78  (Ky.).   Issues— That 

properly  instructed,  Rumsey  v.  R.  issue  was  properly  proved  in  court 

Co.,  17  N.  Y.  (S.)  672;  City  Nat.  below.  Steed  v.  Kumler,  12  South. 

Bank  v.  Thomas,  65  X.  W.  Rep.  Rep.  76  (Ala.) ;  Knight  v.  Bradley, 

895  (Neb.)  ;  Huston  v.  Ins.  Co.,  69  14  South.  Rep.  406  (Ala.) ;  Swear- 

N.  W.  Rep.  674  (Iowa) ;  Fifth  Ave.  inger  v.  Wilson,  21  S.  W.  Rep.  74 

Bank  v.  Cooper,  48  N.  E.  Rep.  236  (Tex.);  that  issues  were  decided 

(X.  Y.);  Atchison,  etc.,  R.  Co.  v.  against  appellant,  Switzer  v.  Davis, 

Howard,  49  Fed.  Rep.  206;  Hardy  66  N.  W.  Rep.  174  (Iowa).    Where 

V.  Hall,  39  Pac.  Rep.  277  (Wash.)  ;  no  consent  is  shown  parties  will  be 

Oltmanus   v:  Findley,  66    X.   W.  presumed  to  have  tried  only  those 

Rep.  425  (Xeb.) ;  Morris  v.  State,  issues    made    by     the    pleadings, 

20  S.  W.  Rep.  979  (Tex.)  ;  Bruce  v.  Elston  v.  Fieldman,  68  X.  W.  Rep. 

McMahon,  64  X.    W.    Rep.    281  830  (Minn.).    Where  the  court  re- 

(Mich.);    Harris    v.  Barnbart,  32  fused  to  submit  an  issue,  though 

Pac.  Rep.   589  (Cal.);    Morris  v.  raised  by  the  evidence,  it  will  not 

State,  25  Ala.  154;  Spears  v.  State,  be  presumed  that  the  jury  consid- 

60  Ga.  252:  Lackey  v.  Bostwick,54  ered  and  applied  it  in  arriving  at 

Ga.  45;  Jordan  v.  Ingram,  67  Ga.  its  verdict,  City  of  Waxahachie  v. 

92;  Epping  v.  Tunstall,  57  Ga.  267;  Connor,  35  S.  W.  Rep.  692  (Tex.). 

Mobile  Fire  Ins.  Co.  v.  Miller,  58  Evidence  admitted  generally,  but 

Ga.  420;  Madden  v.  State,  58  Ga.  admissible  only  to  prove  one  isfsoe, 

563;  Burge  v.   State.  62  Ga.  170;  will  be  presumed  to  have  been  in- 

Hunt  V.  Pond.  67  Ga.  578;  Sims  troduced  for  that  issue  only,  and 

V.    Slate,    68    Ga.    486;    and     in  not  on  other  issues  not  presented 

proper  form.  People  v.  Lud  wig,  50  by  the  pleading8,St.  Paul  Ins.  Co.  v. 

Pac.    Rep.  426   (Cal.);  Herron  v.  Dakota  Land  Co.,  72  X.  W.Rep.  460 

State,  46  X.   E.  Rep.  540  (Ind.);  (S.  D.).     Interest— An  appellate 

as,  for  example,  in  writing,  Condon  court  will  presume,  in  favor  of  the 

V.  Brockway,  41   X.  E.  Rep.  634  jurisdiction  of  a  trial  court  that  had 

(111.);  People  v.  Gurcen,  25  Cal.  rendered  judgment  for  seven  dol- 

531 ;  that  erroneous  instruction  is  lars  in  excess  of  its  jurisdiction, 

prejudicial,  Xixon  v.  R.  Co.,  42  S.  that  such  excess   was  interest  on 

W.Rep. 942;  Winey  v.R.  Co.,61X.  the  amount  sued  for,  Richards  v. 

W.  Rep.  218  (Iowa) ;  or  the  refusal  Belcher,  25  S.  W.  Rep.  740  (Tex.), 

to  give  a  proper  instruction,  Cas^  Jadge — Though  one  of  the   three 

V.  Case,  63  X.  W.  Rep.  867  (Xeb.)  ;  judges  sitting  in  a  case  is  disquali- 

that  other  instructions  were  given,  Aed,  it  will  be  presumed  that  the 

covering  the  errors  assigned  to  the  judgment  was  rendered  by  the  other 

charge,  JacksonCounty  v.  Xichols,  two,  Martyn  v.  Curtis,  35  Atl.Rep. 

,38  X.  E.  Rep.  526  (Ind.) ;  Bennett  333  (Vt.) ;  or  by  some  other  quali- 

V.  Harkrader,  15  S.  Ct.  Rep.  (U.  lied  judge,  Finch  v.  Conwell,  67 X. 
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W.  Rep.  475  (Neb.);  Kaysen  y.  assigDment  of  error  is  made  to  a 
Steele,  44  Pac.  Rep.  1042  (Utah),  judgment  sastaining  plaintiff ^s  ex- 
An  order  made  by  a  judge  within  ception  to  defendant's  plea  to  the 
his  circuit,  which  he  is  authorized  jurisdiction  of  the  court,  and  the 
to  make  as  a  court  or  judge,  will  transcript  does  not  contain  the  ex- 
be  presumed  to  be  made  by  the  ception,  the  appellate  court  will 
court,  unless  it  clearly  appears  assume  that  the  exception  was 
from  the  order  that  it  was  intended  properly  sustained,  Dwyer  v.  Bas- 
tobethe  order  of  the  judge,  and  sett,  21  S.  W.  Rep.  621  (Tex.). 
not  that  of  the  court,  Evans  ▼.  Jury — That  jury  was  waived  below, 
Bradley,  56  X.  W.  Rep.  721  Davis  v.  Snyder,  63  N.  W.  Rep. 
(S.  D.).  Jndgment— That  judg-  789;  Ledbltter  v.  Lake,  50  Pac. 
ment  is  correct.  Be  Ogle,  72  Rep.  686  (Gal.);  that  jury  was  dis- 
N,  W.  Rep.  380;  City  of  Cape  charged  by  consent  of  parties, 
Girardeau  v.  Burrough,  20  S.  W.  Powell  v.  Sonnett,  3  Bing.  381 ; 
Rep. 652  (Mo.);  Wiggins v.Gilette,  that  jury  was  properly  selected 
19  S.  £.  Rep.  86  (Qa.) ;  Lyle  v.  and  summoned,  Jones  v.  State,  14 
Horstman,  25  S.  W.  Rep.  802  South.  Rep.  115  (Ala.);  Robinson 
(Tex.);  Sargent  V.  Irving,  24  S.E.  v.  Commrs.,  14  S.  E.  Rep.  627 
Rep.  344  (Va.) ;  Parkhurst  v.  Stone,  (Va.) ;  Ohio  River  R.  Co.  v.  Blake, 
18  South.  Rep.  696  (Fla.) ;  Falkner  18  S.  E.  Rep.  957  W.  (Va.) ;  Gapen 
T.  Christian,  51  Ala.  495;  Shouse  v.  Bretternitz,  47  N.  W.  Rep.  918 
V.  Lawrence, 61  Ala.  560;  Grimsted  (Neb.);  State  v.  Hultz,  16  S.  W. 
v.Foote,26Miss.  476;  Galloway  v.  Rep.  740  (Mo.);  and  sworn,  Wil- 
Carlisle,  25  Pac.  Rep.  316  (Colo.) ;  llamson  v.Fox,  38  Pa.  St.  214 ;  Wells 
that  it  was  modified  on  statutory  v.  State,  16  S.  W.  Rep.  577  (Ark.)  ; 
grounds,  Sumner  v.  Cook,  12  Kas.  State  v.  Gibson,  21  Ark.  140;  Peo- 
162.  The  presumption  in  favor  of  pie  v.  Darr,  61  Cal.  538;  Mitchell 
the  regularity  of  the  proceedings  v.  State,  58  Ala.  417.  '^Thesum  of 
and  judgment  can  not  prevail  as  to  our  decisions  on  the  question  of 
any  question  which  the  abstract  error  in  swearing  the  jury  is  that 
shows  was  not  presented,  Harkins  the  correct  oath  will  be  presumed 
V.  Cooley,  58  N.  W.  Rep.  560  (S.  to  have  been  administered  when  it 
D.);  that  judgment  was  formally  appears  that  the  jury  was  sworn, 
entered  below,  People  v.  Hughes,  unless  it  also  appears  that  one  sub- 
32X.  £.  Rep.  1106  (N.  Y.);  that  stantially  different  or  defective  was 
judgment  was  entered  on  the  good  administered.  Walker  v.  State,  49 
count  Dean  v.  State,  46  N.E.  Rep.  Ala.  370;  McCaller  v.  State,  49  Ala. 
628  (Ind.);  that  interlocutory  judg-  40;  Crist  v.  State,  21  Ala.  149; 
ment  by  default  against  one  of  the  Blair  v.  State,  52  Ala.  344;  De  Bar- 
defendants  was  set  aside  before  delabanv.  State,  50  Ala.  180;  Moore 
judgment  was  rendered  in  his  favor  v.  State,  52  Ala.  424 ;  Bush  v.  State , 
after  trial,  Pim  v.  St.  Louis,  27  S.  52  Ala.  13;  McNeill  v.  State,  47 
W.  Rep.  526  (Mo.)^  Recitals  in  Ala.  503;  Edwards  v.  State,  49  Ala. 
judgment  by  default  conclusive.  334;  McGuire  v.  State,  37  Ala.  161. 
Wilmot  V.  Smith,  66  N.  W.  Rep.  873  The  cases  of  Johnson  v.  State,  47 
(Wis.) ;  that  defendant  acquiesced  Ala.  31 ;  Smith  v.  State,  47  Ala.  545 ; 
in  judgment  not  appealed  from,  Smith  v.  State,  53  Ala.  486,  and 
Price  V.  Hemley,  62  N.  W.Rep.  124  Murphey  v.  State,  64  Ala.  178,  be- 
(lowa).  JnrisdietloB — Where  an  ing  contrary  to  the  decisions  in  the 
4 
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cases  «upra,  are  overruled/^  That  Lee,  18  9.  W.  Rep.  26S  (Tenn.); 
jaror  was  excused  for  proper  caase,  that  motion  for  new  trial  was  over- 
Gan  y.  Hueston,  64  N.  W.  Rep.  ruled  because  not  made  in  time, 
246  (Xeb.) ;  that  proper  number  of  City  of  Eldorado  v.  Drapeere,  47 
jurors  were  impaneled,  Foote  v.  Pac.  Rep.  545  (Kas.);  that  court 
Laurence,  1  Stew.  487  (Ala.) ;  that  granted  the  new  trial  on  no  other 
jury  was  not  guilty  of  misconduct,  grounds  than  tbose  specified  in  the 
Gleason  y.  Strauss,  48  Pac.  Rep.  order,  Millar  v.  Madison  Car  Co., 
881  (Kas.) ;  that  the  jury,  in  reach-  31  S.  W.  Rep.  574  (Mo.).  Notice— 
ing  a  verdict,  obeyed  instructions  That  notice  was  properly  given 
of  court.  Schwann  v.  Clark,  29  y.  and  was  sufflcient,  Berney  Nat. 
T.  (S.)  289;  Westfleld  y.  Inman,  34  Bank  v.  Guyon,  20  South.  Rep.  520 
N.  E.  Rep.  21  (tnd.);  that  it  bad  (Ala.);  Young  v.  Berger,  32  X.  E. 
sufficient  intelligence  to  under-  Rep.  318  (Ind.);  Brennan  v.  State 
stand  charge  of  judge.  Hart  v.  Bank,  50  Pac.  Rep.  1076 ;  Brown  y. 
Newton,  48  Mich.  401;  that  jury  in  Moore,  17  Mass.  68.  Oath,  see 
criminal  trial,  when  they  retired  to  also  Jnrj — That  administrator 
consider  verdict,  were  in  charge  of  took  proper  oath,  Brooks  v.  Wal- 
swomofflcer.  State  v. Pitts,  11  Iowa,  ker,  2  La.  Ann.  150.  Objeotions— 
343;  that  they  were  admonished  That  objections  made  below  were 
by  judge  as  required  by  law,  as  to  overruled,  Reichert  v.  Neuser,  67 
their  duty,  when  separating.  State  N.  W.  Rep.  939  (Wis.).  Order  of 
v.  Shellady,  8  Iowa,  477;  that  jury  Sale— That  order  of  sale  was 
disregarded  testimony  ruled  out  by  properly  issued,  Be  Wadsworth,  2 
court,  People  v.  Hall,  57  Cal.  569;  La.  Ann.  966.  Ordinances— That 
that  trial  court  submitted  all  proper  city  ordinances,  read  in  evidence 
evidence  and  disputed  questions  of  below,  had  been  published  accord- 
fact  to  jury.  Marsh  v.  Newark  Heat-  ing  to  law.  Mo.  Pac,  R.  Co.  v. 
ingCo.,29Atl.Rep.481  (N.J.) ;  111.  Chick,  50  Pac.  Rep.  605.  Petition 
Cent.  R.  Co.  v.  Swisher,  61  111.  — That  petition  was  properly  ad- 
(App.)  611;  that  special  findings  judged  insufficient  below.  State  y. 
were  signed  by  jury,  Douglas  y.  Pohlman,  1  Mo.  (App.)  Rep.  181. 
Baker,  15  S.  W.  Rep.  801  (Tex.);  Plea— That  trial  court  did  not  err 
79  Tex.  497.  Motion — ^That  motion  in  failing  to  sustain  a  plea  of 
was  regularly  brought  before  court,  privilege,  Bergitrom  v.  Bruns,  24 
Sellers  v.  Stoffel,  Ji9  N.  E.  Rep.  52  S.  W.  Rep.  1098  (Tex.) ;  that  plea 
(Ind.).  New  Trial— That  state-  was  properly  entered,  Shelp  v.  U. 
ment  of  case  was  used  on  hearing  S.,  81  Fed.  Rep.  694;  Fessraan  v. 
of  motion  for  new  trial,  Richard-  Seeley,  30  S.  W.  Rep.  268  (Tex.) ; 
son  v.  Eureka,  31  Pac.  Rep.  458  Rus^sell  v.  Wright,  13  South.  Rep. 
(Cat.);  that  motion  for  new  trial  504  (Ala.);  though  oral  pleadings 
was  properly  overruled,  Augusta  were  authorized  in  the  court 
R.  Co.  y.  Andrews,  16  S.  E.  Rep.  below,  it  will  not  be  presumed,  in 
203  (6a.);  Rogers  v.  Bonnett,  46  favor  of  a  judgment,  that  a  certain 
Pac.  Rep.  599  (Okl.);  Dudley  v.  issue  was  pleaded,  when  the  re- 
Barney,  46  Pac.  Rep.  178  (Kas.) ;  cord  shows  the  contrary,  Morris  v. 
McHay  v.  Farr,  49  Pac.  Rep.  649  Long,  26  S.  W.  Rep.  467  (Tex.). 
(Utah),  or  sustained,  Atchison,  Recdver — That  appointment  of 
etc.,  R.  Co.  v.  Todd,  46  Pac.  Rep.  temporary  receiver  by  court  below 
545  (Kas.) ;  East  Tenn.  R.  Co.  v.  was  authorized.    Shield   v.  Cole- 
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man.    15    S.    Ot.     (U.    S.)    570.  jury  bad  retarned    their  verdict, 

Seeords — That    proper    care    is  defendani  offered  certain  evidence, 

taiceo  of  official  records  and  files,  it  not  appearing  on  what  ground  it 

Rice  V.  Cunningham,  29  Cal.  492.'  was  excluded,  it  will  be  presumed 

Referee — Where  order  appointing  that  it  was   offered  out  of  time, 

referee  is  not  in  the  record,  it  will  State  v.  Richardson,  23  S.  W.  Rep. 

be  presumed  that  his  not  stating  769    (Mo.).     Where    the    record 

account   between   parties   was  in  shows   that  a  motion  for  a  new 

compliance  with  order,  Bender  v.  trial    and    a  motion   in  arrest  of 

Matley,  26  S.  W.  Rep.  950  (Mo.)*  judgment  were  filed  and  disposed 

Beplicatlon — That  issue  was  joined  of   the   same   day,  the  appellate 

on  the  replication,  Feibelman  v.  court  will  presume  that  the  motion 

Manchester  Fire  Assurance  Co.,  19  for  a  new  trial  was  tiled  first  and 

South.  Rep.  540  (Ala.).    Rerlvor—  disposed  of  first,  State  v.  Griffie,  23 

That  action  was  duly  revived  be-  S.  W.  Rep.  878  (Mo.).    An  order 

fore  trial,  Kelly  v.  Stevens,  60  Pac.  appearing  in  the  transcript  which 

Rep.  595  (Kas.).    Service — Where  could  be  properly  granted  in  term 

whole    record    of    condemnation  time  only  will  be  presumed  to  have 

proceedings   is    before    court   in  been  so  granted,  in  the  absence  of 

collateral  action,  and  it  includes  a  anything    to    show    that   it   was 

return  of    service,    court   cannot  granted  at  chambers  or  in  vacation, 

presume  that  there  is  other  evi-  SIcinner  v.  Roberts,  17  S.  E.  Rep. 

dence    of     service,     Williams    v.  353  (Ga.).    When  the  record  does 

Monroe.  28  S.  W.  Rep.  853  (Mo.),  not  disclose  the  time  of  service  of 

Telefrram — ^It  will  be  presumed  on  summons  or  of  commencement  of 

appeal  that  a  telegram  introduced  suit,  it  will  be  presumed,  in  order 

in    evidence     was     prepaid,    de-  to  support  the  judgment,  that  the 

livered    to   the    telegraph    com-  trial  court  judicially  noticed  the 

pany    for    transmission    and   re-  summons   and    return,    Searl.<<   v. 

celved    by   the   person    to  whom  Knapp.  58  N.  W.  Rep.  807  (S.  D.) ; 

it      was      addressed,      Eppinger  that  bill  of  exceptions  was  signed 

v.  Scott,  44  Pac.  Rep.  723  (Cal.).  at  proper  time,  Martin  v.  State,  47 

Time — That  motion  for  new  trial  N.  E.  Rep.  930;  that  term  had  not 

was  not  filed  within  statutory  time,  closed  when  trial  of  cause  ended, 

Wannemalcerv.  Bank,  43  Pac.  Rep.  Morgan  v.  State,  12  Ind.  449;  that 

796(Kai3.);  Knight  v.  Whllcher,  27  judgment   by  default    was  while 

Atl.  Rep.  144  (N.  H.);    City  of  court  was    in  session,    Bunter  v. 

Erskine   v.  Lewis,  32  Pac.  Rep.  Rand,  19  Wis.  354.     Trial— That 

1104  (Kas.);  Mills  v.  Vickaris,  50  party  was  present  at  or  represented 

Fac.  Rep.  976  (Kas.) ;   that  plea  by  counsel,  Rose  v.  Burr,  61  N".  W. 

was  offered  too  late,  Spencer  v.  Rep.    593     (Neb.);      People     v. 

Patten,  35  Atl.  Rep.'  1097  (Md.);  Stewart.  4  Cal.  218.    Yaoation— 

that  instructions  were  not  asked  That  judgment  entered  in  vacation 

for  in  time,  Shelby  Co.  v.  Blair,  36  was  proper  and  valid.  Dodge  v. 

N.  E.  Rep.  216  (Ind.) ;  that  county  Coffin.  15  Kas.  280.  Yerdlet— That 

jadge  prepared  calendar,  and  set  court  was  requested  to  instruct  as 

down  causes    for    trial   in    their  to  form  of  verdict,  Pool  v.  Gram- 

numerical  order,  as   required  by  ling,  16  S.  E.  Rep.  52  (Ga.);  Penn. 

statute.  Bond  v.  Wycoff,  60  N.  W.  Co.  v.  Myers,  36  N.   E.  Rep.  32 

Rep.  564  (Xeh.).  Where,  after  the  (Ind.);  that  verdict  was  in  proper 
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On  the  same  principle  the  regularity  of  the  proceedings 
of  a  military  court,^  and  the  correctness  of  acts  of  legislative 
bodies^  are  presumed. 

form,  Christ  v.  People,  3  Colo.  394;  objection  was  made,  the  presump- 
that  it  was  put   In   proper  form  tion  is  that  the  party  offering  it 
under  direction  of  the  court  before    submitted  to  the  objection,  Walker 
thejury  was  discharged,  Alimony,  v.    Dailey,   54    X.    W.    Rep.   344 
R.  Co.,  39  N.  E.  Rep.  569(111.).  (Iowa.).    Witness— That  ruling  of 
Walrer— That  objections  to  com-  trial  court  in  sustaining  objection 
plaint   or  motion   were    waived,  to  question  asked  witness  was  cor- 
Lindsay  v.  Pettigrew,  60  N".  W.  rect,  Adams   v.    Main.  29  N.  E. 
Rep.  744  (S.  D.) ;  Cockrill  v.  Clyma,  Rep.  792  (Ind.).     Writings— That 
32  Pac.  Rep.  888  (Cal.) ;  Churchill  writings  put  in  below  were  read  to 
v.  Baifman,  36  Pac.  Rep.  93  (Cal.) ;  the  jury,  Hefiing  v.  Van  Zandt,  44 
that  exceptions  to  pleading  were  X.  E.  Rep.  424(111.);  City  of  Lin- 
waived,  International,  etc.,  R.  Co.  coin  v.  Power,  14  S.  Ct.  387  (U. 
V.  Ritchie,  26    S.    W.    Rep.    840  S.) ;  Atkinson  v.  Brown,  68  Mo. 
(Tex.) ;  that  objections  to  evidence  (App.)    618 ;    that    pleadings   in 
were  waived,  Sumner  v.  Mitchell,  justice  court  were  oral  and  not  in 
10  South.  Rep.  562  (Fla.) ;  Path  v.  writing,  Kerr  v.  Bennett,  67  N.  W. 
Thompson,  33  Atl.  Rep.  391  (N.  Rep.  564  (Mich.);  that  consent  to 
J.) ;  Poledori  v.  Newman,  48  Pac.  amendment  not  in  writing  was  in 
Rep.  325  (Cal.);  that  demurrer  was  presence  of   court,    Matheson   v. 
waived, Evans v.Jones,37Pac.Rep.  Whaley,  36  Atl.  Rep.  962  (R.  I.); 
262  (Utah) ;  that  proof  of  omitted  that      approval     of     resignation 
fact  was  waived,  or  that  fact  as  to  of    administrator     was    in    writ- 
which  the  proof  was  defective  was  ing  as  required  by  law,  Gray  v. 
conceded.  Bliss  v.  Sickles,  36  N.  E.  Cruise,  36  Ala.  559;  Austin  v.  Aus- 
Rep.  1064  (N.  Y.) ;   that  jury  was  tin,  50  Me.  74;  that  lost  documents 
waived,  Miller  v.  People,  39  N.  E.  would  support  conclusion  of  court 
Rep.  477  (111.) ;    that   change  of  below,  Carroll  v.  Peake,  1  Pet.  18. 
venue  was  waived,  Frosh  V.Holmes,  Papers  recited  in  an  order,  and  on 
8  Tex.  29;  Doty  v.  State,  6  Blackf.  which  it  was  made,  not  appearing 
529.    Where  two  judgements  were  in  the  record,  will  be  presumed  on 
entered  at  the  same  term,  though  appeal  lo  sustain  the  order,  Mc- 
the  record  recited  that  "plaintiffs.  Bride  v.  Harris,  35  N.  Y.  (S.)  689; 
by  counsel,  except  to  setting  aside  that  documents  read  In  evidence 
judgment,  and  to  modification  of  were  properly  stamped,  Towne  v. 
the  judgment  heretofore  entered, ^^  Bossier,  19  La.  Ann.  162.    Writs — 
it    is     presumed     that   plaintiffs  That  lost  writs    were  in    proper 
acquiesced  In  the  entry  of  judg-  form,  McNorton  v.  Akers,  24  Iowa, 
ment,  Critchfleld  v.  Llnville,  41  S.  369;   that    service    was    properly 
W.  Rep.  786  (Mo.).    Where  the  made,  State  v.  Williamson,  57  Mo. 
record  shows  an  offer  of,  and  an  192;  Drake  v.  Duvenlck,  45  Cal. 
objection  to,  certain  documentary  455;  Ray  v.  Rowley,  4  Thomp.  & 
evidence,  but  is  silent  as  to  any  C.  43;  1  Hun,  614. 
ruling  thereon,  or  that  the  offer  ^  Slade  v.  Minor,  2  Cranch  C.  C. 
was  insisted  on,    or   the   exhibit  139. 
treated  as  in   evidence  after  the  '  Gosset  v.  Howard,  10  Q.B.441; 
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Illu8tratio)i8, 

A. 

I.  A  statute  reqaires  that  on  a  sale  for  taxes  the  purchaser  shall  give 
a  bond  to  be  approved  by  the  court;  otherwise  the  acknowledgment  of 
the  deed  will  be  invalid.  In  a  proceeding  to  set  aside  a  tax  sale  it  will 
be  presumed  that  the  bond  on  file  was  approved  by  the  court.^ 

If.  A,  in  an  action  of  book  account,  presents  to  the  court  certain 
matters  for  adjustment  and  allowance,  which  were  passed  upon  by  a 
referee  and  his  report  is  accepted  by  the  court.  B  sues  A  on  two  promis- 
sory notes  to  which  A  pleads  payment.  His  evidence  shows  that  they 
were  the  same  matters  as  have  been  presented  before  the  court.  The 
presumption  is  that  the  referee^s  decision  was  made  on  the  merits  and 
was  a  final  settlement.' 

III.  B  being  convicted  of  rape,  on  appeal  to  the  supreme  court  the 
record  shows  that  the  jury  were  "duly  sworn."  The  law  requires  that 
they  shall  be  sworn  to  ^'well  and  duly  try  and  true  deliverance  make,^^ 
etc.    The  presumption  is  that  the  proper  oath  was  administered.' 

IV.  The  court  affirms  the  report  of  a  sale  made  by  a  master  under  a 
decree  of  foreclosure.  The  presumption  is  that  the  evidence  was  suffi  - 
cient  to  warrant  a  confirmation.'* 

v.  An  appeal  bond  is  executed  by  an  attorney  in  fact.  The  pre- 
sumption is  that  the  court  had  evidence  of  his  authority  to  do  so.^ 

VI.  An  order  of  sale  does  not  on  its  face  appear  to  have  been  granted 
on  the  application  of  the  administrator,  as  required  by  law.  This  in 
another  proceeding  will  be  presumed.' 

VII.  A  statute  empowers  a  court  to  call  special  terms.  A  record 
recites  that  the  court  convened  in  pursuance  of  the  order  of  the  judge 
heretofore  made.  The  presumption  is  that  the  special  term  was  in  con- 
formity with  the  statute.^ 

VIII.  One  judge  tries  a  case  in  the  place  of  another.  The  reason  for 
the  change  does  not  appear.  The  presumption  is  that  it  is  for  a  reason 
mentioned  in  the  statute  allowing  such  changes.' 

IX.  The  record  does  not  show  who  presided  at  the  trial  below.  The 
presumption  is  that  the  judge  rightly  authorized  by  law  did.<^ 

Garrett  v.  Dillsbury  R.  Co.,  78  Pa.  ^  Moore  v.  Titman,  33  111.  368. 

St.  467;  Cochran  v.  Arnold.  58  Id,  '  Illinois  Cent.  R.  Co.  v.  John- 

399;  Wickham  v.  Page,  49  Mo.  527.  son,  40  111.  35. 

»  Cromelein  v.  Brink,  29  Pa.  St.  «  Lay  v.  Lawson,  23  Ala.  377. 

622.  ^  Cook  V.  Skelton,  20  111.  107. 

«  Stearns  v.  Steams,  32  Vt.678.  '  People  v.  Mellon,  40  Cal.  648. 

Beale  v.  Com.,  25  Pa.  St.  11.  »  People  v.  Woodside,  72  111.  407. 
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X.  A  supreme  court  has  power  to  appoint  school  directors  when 
vacancies  occur.  The  record  of  the  court  shows  it  appointed  certain 
school  directors,  but  does  not  show  that  vacancies  existed  at  the  time. 
This  will  be  presumed.^ 

XI.  In  the  supreme  court  the  record  does  not  show  that  the  person 
was  present  when  the  order  for  his  execution  was  made.  It  is  conceded 
that  he  had  this  right.  The  presumption  is  that  it  was  accorded  him.^ 

XII.  Parties  appeal  from  a  decree  rendered  on  flnal  hearing  *^on 
the  original  and  amended  bills,  with  the  exhibits  thereto,  decrees  pro 
confesso  against  the  parties  who  had  not  appeared  and  pleaded,  and  the 
agreement  of  counsel. ^^  The  agreement  is  not  set  out  in  the  record. 
The  court  will  presume  that  it  justified  the  decree  rendered.' 

In  case  I.  it  was  said:  '*If  any  presumption  of  law  be 
reasonable,  it  is  that  which  favors  the  regularity  of  judicial 
proceedings  until  something  ^Ise  appears ;  and  the  greater 
the  tendency  to  irregularity,  the  greater  the  necessity  for 
violence  of  presumption  against  it.  This  is  all  that  saves 
our  records.  The  bond  required  in  this  case  was  given. 
The  court  ought  to  have  approved  it.  Without  such  action 
the  acknowledgment  of  the  deed  was  improper ;  and  before 
convicting  the  judges  of  impropriety,  some  evidence  is 
needed.  The  absence  of  any  note  of  approval  is  insuflS- 
cient.  The  letter  of  the  law  did  not  require  it,  and  the 
omission  was  an  informality  which  can  not  upturn  the  whole 
proceeding." 

In  case  !!•  it  was  said:  "To  support  the  plea  of  payment 
the  plaintiff  gave  evidence  of  certain  matters  which  he 
claimed  to  have  applied  as  payment,  which  he  had  previ- 
ously presented  before  the  auditor  for  allowance  in  his 
action  on  book  against  the  defendant,  and  which  were  passed 
upon  by  the  auditor.  It  appears  from  the  bill  of  exceptions 
that  the  report  of  the  auditor  was  accepted  by  the  court. 
The  claim  of  the  plaintiff  here  is  that  there  was  no  testi- 
mony tending  to  show  that  the  matters  he  claimed  before 
the  auditor   were   either   allowed   or   rejected   upon   their 

1  Pierce  V.  Ed  ington,  38  Ark.  150.  See  others  collected  in  French  v. 

« People  V.   Sing  Ling.  61    Oal.  State,  85  Wis.  409. 

538;  Bond  V.  State,  39  S.  W.  Rep.  « Collins  v.  Loyal,  56  Ala.   403. 

534  (Ark.) .    Missouri  cases  contra.  And  see  Hearn  v.  State,  62  Ala.  218. 
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merits;  and  as  they  might  have  been  disallowed  on  some 
mere  technical  point,  the  plaintiff  should  be  allowed  to  have 
them  apply  as  payment,  unless  the  defendant  shows  affirma- 
tively that  the  decision  of  the  auditor  was  upon  their  merits. 
But  we  think  that  the  prima  fade  presumption  of  law  is  to 
the  contrary,  \dz. :  that  where  a  question  is  brought  before 
a  judicial  tribunal,  having  jurisdiction  of  the  matter,  and 
is  there  decided,  the  decision  is  presumed  to  be  upon  the 
merits  of  the  controversy  and  to  be  a  final  settlement  of  it. 
The  contrary,  if  claimed,  must  be  made  to  appear  by  due 
proof.  Public  policy  requires  this  presumption,  that  there 
may  be  an  end  to  litigation ;  and  experience  shows  that  in 
the  ordinary  administration  of  justice  the  fact  corresponds 
with  the  legal  presumption." 

In  case  III.  it  is  said:  ** ^Because  the  law  enjoined  an 
oath  in  the  form  I  have  stated,  and  because  the  record  says 
the  jury  were  sworn,  we  are  bound  to  presume  that  they 
were  sworn  in  that  form.  ♦  »  *  We  are  brought  by  an 
inspection  of  the  record  and  the  application  of  the  appro- 
priate legal  maxim  to  the  conclusion  that  the  oath  actually 
administered  was  the  very  oath  the  law  furnished  for  the 
occasion.  We  are  not  to  expect  too  much  from  records  of 
judicial  proceedings.  They  are  memorials  of  the  judgments 
and  decrees  of  the  judges,  and  contain  a  general,  but  not  a 
particular,  detail  of  all  that  occurs  before  them.  If  we 
should  insist  upon  finding  every  fact  fully  recorded  which 
must  occur  before  a  citizen  must  be  punished  for  an  offense 
against  the  laws,  we  should  destroy  public  justice  and  give 
unbridled  license  to  crime.  Much  must  be  left  to  intend- 
ment and  presumption,  for  it  is  often  less  difficult  to  do 
things  correctly  than  to  describe  them  correctly.  This 
record  is  unusually  full ;  its  fullness,  indeed,  is  the  source 
of  the  defections  urged  against  it ;  and  yet  it  does  not  tell 
us  how.  the  defendants  were  tried,  whether  in  the  course  of 
common-law  trials  bv  jurv,  or  in  some  of  the  various  other 
modes  that  have  been  known  in  the  world.  Is  the  judgment 
to  be  reversed  for  that  reason?  By  no  means.  We  intend 
that  the  trial  was  by  jury  and  by  witnesses  confronting  the 
deceased,  because  the  record  certifies  us  of  a  trial,  and  we 
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know  that  a  jury  and  witnesses  are  indispensable  to  a  con- 
stitutional and  legal  trial.  In  the  same  manner  we  infer  the 
presence  of  the  jury  throughout  the  trial,  though  the  record 
takes  no  notice  of  them  from  the  24th  to  the  27th  of  Octo- 
ber ;  and  that  the  testimony  was  delivered  ore  tenus^  though 
the  names  of  the  witnesses  in  the  margin  is  all  that  is  said 
about  witness." 

In  case  XI.  it  was  said:  •'It  is  claimed  on  the  part  of  the 
defendant  that  he  was  entitled  to  be  present  when  the  order 
for  his  execution  was  made.  So  he  was.  But  it  does  not 
appear  from  the  record  that  he  was  not  present,  and  in  sup- 
port of  the  regularity  of  the  proceedings  of  the  court  below, 
the  presumption  is  indulged  that  he  was." 

In  case  XII.  it  was  said:  ** Shall  the  presumption  be 
made,  if  error  is  found  in  the  record  as  it  now  stands,  that 
it  was  not  cured  and  the  decree  authorized  by  the  agreement? 
Or  shall  the  presumption  be  indulged  that  the  court  con- 
formed the  decree  to  the  agreement  submitted  to  it,  by 
which  the  errors  apparent  on  the  record  were  waived?  It 
is  the  last  presumption  which  the  unvarying  practice  of 
this  court  compels  us  to  indulge.  Error  must  be  shown 
aflSlrmatively,  and  all  reasonable  intendments  consistent  with 
the  record  must  be  made  in  support  of  the  decrees  or  judg- 
ments of  primary  courts." 

B. 

I.  A  judgment  is  produced  which  was  confessed  before  a  justice  of 
the  peace.  The  law  requires  that  the  confession  should  be  entered  on 
the  minutes  of  a  doclcet  and  the  judgment  made  thereon.  The  docket  is 
lost.    The  presumption  is  that  the  entry  was  properly  made.^ 

II.  It  appearing  that  a  probate  court  had  jurisdiction  to  render  a  cer- 
tain judgment,  the  question  arises,  whether  all  the  proceedings  were 
regular.    The  presumption  is  that  they  were.' 

III.  On  an  application  to  a  surrogate  for  an  order  to  sell  the  real 
estate  of  a  decedent,  the  court  appointed  a  guardian  for  the  infant  heirs. 
The  question  subsequently  arose  whether  this  had  been  done  within  the 
time  required  by  statute.    The  presumption  was  that  it  had.^ 

1  Slicer  v.  Bank  of  Pittsburg,  16  «  State  v.  Hinchraan,  27  Pa.  St. 
How.  571.  479. 

8  Sheldon  v.  Wright,  7  Barb.  39. 
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IV.  The  terms  of  a  police  court  were  by  law  dally  for  the  transaction 
of  criminal  business  and  on  certain  specified  days  for  civil  business. 
The  record  of  a  criminal  case  in  such  court  showed  only  that  the  trial 
took  place  on  a  day  named.  The  presumtion  was  that  the  court  was 
then  engaged  in  the  transaction  of  criminal  business.^ 

In  case  IT.  it  was  said:  •*From  all  this  it  appears,  first, 
that  the  probate  court  had  jurisdiction  to  render  the  judg- 
ment sued  on.  The  costs  accrued  in  a  proceeding  in  a  civil 
case.  And  this  appearing  upon  an  inquiry  which  we  are 
bound  to  institute,  it  matters  not  that  the  probate  court 
ranks  as  an  inferior  tribunal,  and  not  as  one  of  those  supe- 
rior courts  who  exercise  a  common-law  jurisdiction,  and 
whose  acts  and  judgments  are  conclusive  in  themselves; 
for  the  strictness  with  which  the  proceedings  of  inferior 
tribunals  are  scrutinized  only  applies  to  the  question  of 
jurisdiction,  and  when  the  existence  of  that  is  proved  and 
conceded,  the  maxim  omnia  rttt  acta  applies  to  them  as  well 
as  to  courts  of  general  jurisdiction." 

'•Upon  the  whole,"  said  Wells,  J.,  in  case  III.,  **I  am 
prepared  to  hold  at  this  point  in  the  case,  that  the  ordinary 
presumption  that  a  public  officer  has  done  his  duty  should 
apply.  I  do  not  think  that  such  a  presumption  alone  should 
ever  be  allowed  to  sustain  a  vital  jurisdictional  fact,  such  as 
I  regard  this  to  be ;  but,  inasmuch  as  the  fact  that  a  guard- 
ian was  appointed  is  made  out  independently,  and  without 
the  aid  of  such  presumption,  as  the  question  is  only  as  to 
the  time  when  it  was  done,  and  as  the  proof  shows  that  it 
might  have  been  done  in  proper  time,  the  law  will  presume 
that  the  appointment  was  made  the  requisite  time  before  the 
parties  in  interest  were  by  the  order  to  show  cause." 

In  case  rv.  it  was  said:  '*A  court  was  required  by  law 
to  be  held  on  that  day  for  criminal  business.  It  is  to  be 
presumed  that  such  a  court  was  held  in  obedience  to  the 
requirement ;  and  as  this  case  was  within  the  jurisdiction  of 
such  a  court,  and  as  the  record  recites  that  it  was  heard  and 
adjudged  in  the  police  court  of  Haverhill  on  that  day,  it  is 
to  be  presumed  that  it  was  then  engaged  in  the  transaction 

1  Com.  T.  Brown,  123  Mass.  410. 
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of  criminal  busineBS.  It  was  tried  at  a  time  when  the  court 
should  have  been,  and,  we  presume,  was  in  session  for  that 
purpose. 


»» 


RUIiE  11.-— vlurisdictiou  of  the  person  beyond  the 
territorial  limits  of  a  court  of  greueral  powers  can 
not  be  presumed. 

'•The  presumptions  indulged  in  support  of  the  judgments 
of  superior  courts  of  general  jurisdiction  are  also  limited 
to  jurisdiction  over  persons  within  their  territorial  limits, 
persons  who  can  be  reached  by  their  process.  ♦  *  ♦ 
The  tribunals  of  one  State  have  no  jurisdiction  over  the 
persons  of  other  States,  unless  found  within  their  territorial 
limits ;  they  can  not  extend  their  process  into  other  States, 
and  any  attempt  of  the  kind  would  be  treated  in  every  other 
forum  as  an  act  of  usurpation  without  any  binding  efficacy.^ 
*  *  *  Whenever,  therefore,  it  appears  from  the  in- 
spection of  the  record  of  a  court  of  general  jurisdiction 
that  the  defendant  against  whom  a  personal  decree  of  judg- 
ment is  rendered,  was  at  the  time  of  the  alleged  serWce 
without  the  territorial  limits  of  the  court,  and  thus  beyond 
the  reach  of  its  process,  and  that  he  never  appeared  in  the 

^  In  Picquet  v.  Swan,  5  MaeoD,  sons  residing  therein  at  the  com- 
40,  Mr.  Justice  Story  said:  ''The  meneeinent  of  the  suit.  This  re- 
courts  of  a  State,  however  general  suits  from  the  general  principle 
may  he  their  jurisdiction,  are  that  a  court  created  within 
necessarily  confined  to  the  terri-  and  for  a  particular  territory  is 
torial  limits  of  the  State.  Their  bounded  in  the  exercise  of  its 
process  can  not  be  executed  beyond  powers  by  the  limits  of  such 
those  limits;  and  any  attempt  to  territory.  It  matters  not  whether 
act  upon  persons  or  things  beyond  it  be  a  kingdom,  a  State,  a  county 
them  would  be  deemed  a  usurpa-  or  a  city  or  other  local  district.  If 
tion  of  foreign  sovereignty  not  it  be  the  former  it  is  necessarily 
justified  or  acknowledged  by  the  bounded  and  limited  by  the  sover- 
law  of  nations.  Even  the  Court  of  eignty  of  the  government  itself, 
King's  Bench  in  England,  though  which  can  not  be  extraterritorial ; 
a  court  of  general  jurisdiction,  if  the  latter,  then  the  judicial  in- 
never  imagined  that  it  could  serve  terpretation  is  that  the  sovereign 
process  in  Scotland,  Ireland  or  the  has  chosen  to  assign  this  special 
colonies,  to  compel  an  appearance  limit  short  of  his  general  author- 
or  justify  a  judgment  against  per-  ity.'* 
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action,  the  presumption  of  jurisdiction  over  his  person 
ceases,  and  the  burden  of  establishing  the  jurisdiction  is 
cast  upon  the  party  who  invokes  the  benefit  or  protection 
of  the  judgment  or  decree."^  So  where  it  appears  that 
the  defendant  was  a  non-resident,  and  personal  service  is 
shown,  but  it  does  not  appear  whether  or  not  service  was 
made  within  the  State.^ 

BULiE  12. — And    a  presumption   can   not   contradict 
facts  averred  or  proved. 

**They  have  no  place  for  consideration  when  the  evidence 
is  disclosed  or  the  averment  is  made.  When,  therefore,  the 
record  states  the  evidence  or  makes  an  averment  with  ref- 
erence to  a  jurisdictional  fact,  it  will  be  understood  to  speak 
the  truth  on  that  point,  and  it  will  not  be  presumed  that 
there  wjis  other  or  different  evidence  respecting  the  facts 
or  that  the  fact  was  otherwise  than  as  averred.  If  for  ex- 
ample, it  appears  from  the  return  of  the  oflScer  or  the  proof 
of  service  contained  in  the  record  that  the  summons  was 
ser\'ed  at  a  pailicular  place,  and  there  is  no  averment  of 
any  other  service,  it  will  not  be  presumed  that  serAdce  was 
also  made  at  another  and  different  place ;  or  if  it  appears 
in  like  manner  that  the  ser\'ice  was  made  upon  a  person 
other  than  the  defendant,  it  will  not  be  presumed,  in  the 
silence  of  the  record,  that  it  was  made  upon  the  defendant 
also.  Were  not  this  so,  it  would  never  be  possible  to  at- 
tack collaterally  the  judgment  of  a  superior  court,  although 
a  want  of  jurisdiction  might  be  apparent  upon  its  face ;  the 
answer  to  the  attack  would  always  be  that,  notwithstanding 
the  evidence  or  the  averment,  the  neccessary  facts  to  sup- 
port the  judgment  are  presumed."  ^ 

1  GalpiD  v.  Pa^e,  18  Wall.  364;        *  Rand  v.  Ransom,  154  Mass.  87. 
Fergusop  v.  Jones.  7  Ore.  204.  s  Galpin  v.  Page.  18  Wall.  364. 


CHAPTER  III. 


THE  REGULARITY  OF  OFFICIAL  ACTS. 


RULE    Id. — The    presumption    is    that    one    who    is 


Approved  in  Wool  v. 
Saonders,  106  N.  0.  739;  18 
8.  E.  Bep.  296,  Avery,  J. 

Cited  in  State  y.  D*Alem- 
berte,  80  Fla.  645, 11  Soutb. 
Bep.  908. 


an 


proved  to  have  acted  in 
official  capacity  possessed  the 
necessary  and  proper  capacity 
and  authority/ 


This  presumption  is  a  necessary  one  to  shield  the  acts 
of  an  officer  de  facto  until  the  courts  have  decided  the  ques- 
tion— if  it  should  come  before  them — as  to  the  right  and 
title  to  the  office.  Thus,  in  a  Kansas  case,  the  commissioners 
of  a  certain  county  paid  to  the  county  clerk  de  facto  the 
salarv  of  the  office.     The  title  to  the  office  was  then  in 


1  The  application  of  this  rule  is 
foan^  in  very  many  cases,  involv- 
ing different  powers  and  duties — 
as  that  he  was  regularly  appointed 
(Eaton  V.  White,  18  Wis.  518),  or 
elected  as  required  by  law.  Hath- 
away V.  Addison,  48  Me.  440.  See 
Cooper  V.  Moore.  44  Miss.  386; 
Butler  V.  Eord,  1  Cr.  &  M.  663.  In 
Re  Murphy,  8  C.  &  P.  310,  Cole- 
ridge, .1.,  said:  "With  regard  to 
the  last  objection  these  trustees  are 
public  of&cers.  They  all  acted  as 
such  before  the  signing  of  this 
rate,  and  I  can  not  say  that  there  is 
no  evidence  that  they  are  trustees. 
If  the  proof  of  their  once  acting  is 
not  enough,  would  proof  of  ten 
times  be  so?    Where  is  the  line  to 


be  drawn  ?  I  think  it  is  evidence  to 
go  to  the  jury  that  they  were 
trustees.^'  James  v.  Brown,  5  B.  & 
Aid.  243;  R.  v.  Jones,  2 Camp.  131; 
Mechanics%  etc..  Bank  v.  Union 
Bank,  22  Wall.  276.  "The  rule 
that  secondary  evidence  shall  not 
be  admitted  where  primary  evi- 
dence is  attainable,  although  a 
sound  general  rule,  has  been  re- 
laxed in  some  cases  where  general 
convenience  has  required  the  re- 
laxation. The  character  of  a 
public  officer  is  one  of  those 
cases.  That  he  has  acted  noto- 
riously as  a  public  officer  has 
been  deemed  prima  fada  evi- 
dence of  his  character,  without 
producing     his     commission     or 
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litigation  and  the  courts  subsequently  decided  that  another 
person  was  the  rightful  incumbent.  After  taking  possession 
the  latter  brought  suit  against  the  commissioners  for  the 
salary  paid  to  the  wrongful  incumbent.  But  the  court  held 
that  the  action  did  not  lie,  the  payment  to  the  officer  de 
facto  having  been  proper,^  and  said:  **Now  as  W  was  an 
officer  de  faclo^  holding  under  color  of  title,  every  person 
had  a  right  to  recognize  him,  as  a  legal  and  valid  officer 
and  to  treat  him  as  such.  The  public,  the  county,  the 
county  commissioners  and  private  individuals  had  a  right  to 
do  business  with  him  as  an  officer,  and  to  pay  him  for  his 
services,  if  they  chose,  without  taking  any  risk  of  having 
to  pay  for  such  services  a  second  time.  It  may  be  greatly 
to  the  interest  of  the  public  or  of  the  individuals  doing  busi- 
ness with  such  officer  to  pay  him  when  his  fees  or  salary 
become  due,  and  should  they  not  be  allowed  to  consult  the 
interests  of  the  public  and  their  own  interests  to  so  pay 
him?  It  is  not  their  fault  that  he  is  wrongfully  in  posses- 
sion of  the  office  and  how  are  they  to  know  whether  he  is 


appointment.'^     Jacob  v.  United  54;  Landry  v.  Martin,  15  La.  1; 

States,  1  Brock.  528.    ''We  do  not  Ex  parte  Strang,  21  Ohio  St.  610; 

inquire  whether  the  marshal  had  Brown  v.  Connelly,  5  Blackf.  390; 

fully  proved  that  he  had  conformed  Com.  v.   Fowler,    10    Maes.  290; 

to  all  the  directions  of  the  law;  State  v.  Perlcins,  24N.  J.  (L.)  409; 

that  was  required  before  he  en-  Nelson  v.  People,  23  N.  Y.  293; 

tered  on  the  duties  of  his  office ;  State  y.  Hill,  2  Spears,  150 ;  People 

for  having  shown  his  commission  y.  Cook,  8  N.  Y.  67;  Swails  v. 

and  also  his  recognition  as  marshal  State,  4  Ind.  517 ;  Woolsey  v.  Vil- 

by  the  Federal  courts,  we  presume  lage  of  Rondont,    4   Abb.    App. 

that  he  has  in  other  respects  con-  Dec.  639 ;  Delphi  School  District  v. 

formed  to  the  law,  so  far  as  con-  Murray,  53  Cal.  29;    Goldner  y. 

form! ty  is  essential  to  the  offering  Bressler,  105  111.  420;  Goddard  v. 

of  his  commission. ''    Kilpatrick  y.  Harpswell,  88  Me.  980 ;  33  A  tl.  Bep. 

Frost,  2  Grant's  Cas.  196:  Jay  v.  980;  Conkling  v.  Cunningham,  38 

Carthage,  48  Me.  353;  Hamlin  y.  Pac.  Rep.  170  (N.  M.);   City  of 

Dnngman,  5  Lans.  61;  Briggs  y.  Ysleta   y.   Lowenstein,  25  S.   W. 

Taylor,36Vt.57;Fayy.Richmond,  Rep.  444  (Tex.);  Russ  y.  Crlchton, 

43  /d.  25;  Wilcox  y.  Smith,  5  Wend.  49  Pac.  Rep.  1043. 

231 ;  Salter  y.  Applegate,  23  N.  J.  ^  Commissioners  of  Saline  Co.  y. 

(L.)  115;  Druse  y.   Wheeler,    22  Anderson, 20 Kas. 298;  27  Am. Rep. 

Mich.  439;  Shelbyyille  Trustees  y.  171. 
Town  of  Shelbyyille,  1  Mete.  (Ky.) 
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in  possession  of  the  office  rightfully  or  wrongfully?  Are 
they  bound  to  know  who  is  entitled  to  the  office  in  advance 
of  any  final  adjudication  of  the  question  by  the  courts  ?  Are 
they  bound  to  anticipate  the  decision  of  the  courts?  And  are 
they  bound  to  decide  the  question  for  themselves  as  it  thus 
comes  up  incidentally  and  collaterally  in  the  payment  of  fees 
or  salary?  And  if  they  should  determine  that  the  courts 
would  eventually  decide  against  the  ot&cerde  facto  ^  must  they 
refrain  from  paying  him  any  fees  or  salary  at  perhaps  a 
great  loss  to  themselves  ?  In  a  Michigan  case,  Cooley ,  C.  J. , 
said :  'The  public  who  have  an  interest  in  the  continuous 
discharge  of  official  duty  and  whose  necessities  can  not  wait 
the  slow  process  of  a  litigation  to  try  the  title,  have  a  right 
to  treat  as  valid  the  official  acts  of  the  incumbent,  with  whom 
alone  under  the  circumstances  they  can  transact  business. 
This  rule  is  an  obviofis  and  necessary  one  for  the  protection 
of  organized  society  for,  as  was  said  in  Weeks  v.  Ellis^^  the 
affairs  of  society  can  not  be  carried  on  unless  confidence  were 
reposed  in  the  official  acts  of  persons  de  facto  in  office.'*^ 
And  private  individuals  in  controversies  between  themselves 
are  not  permitted  to  question  the  acts  of  an  officer  de  facto  ^ 
for  the  further  reason  that  to  do  so  would  be  to  raise  and 
determine  the  title  to  his  office  in  a  controversy  to 
which  he  was  not  a  party  and  in  which  he  could  not  be 
heard." 

Illustrations, 

I.  In  an  action  broagbt  against  A,  as  a  lieutenant  in  the  armj  of  tbe 
United  States,  it  is  proved  ttiat  be  has  acted  in  that  capacity.  His  ap- 
pointment and  qaaliflcation  to  that  office  will  be  presamed.' 

II.  In  an  action  of  slander  in  his  oalliog  by  B  against  W,  B  proves 
that  he  has  been  employed  as  an  attorney  in  several  suits  out  of  which 
the  cause  of  action  arose.  It  is  insisted  that  he  can  prove  that  be  is  an 
attorney  only  by  a  copy  of  the  roll  of  attorneys.  But  from  proof  of  his 
acting  as  such  tbe  presumption  arises  that  he  has  been  duly  enrolled.^ 

1  2  Barb.  325.  ^  Hutcbins  v.  Van  Bokkelen,  34 

*Bendit  v.   Auditors  of  Wayne    Me.  126. 
Co.,  20  Mich.  176.  *  Berryman  v.  Wise,  4  Term  Rep, 

366;  Pearce  v.  Whale,  6  B.  &  C.  38. 
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III.  An  action  is  brought  by  a  vestry  clerk  of  a  parish,  to  which  the 
defendant  pleads  that  the  plaintiff  is  not  a  vestry  clerk  as  alleged.  Evi- 
dence of  his  having  acted  as  ve^itry  clerk  is  held  prima  facie  evidence 
that  be  has  been  appointed.^ 

IV.  In  an  action  of  assanlt  on  H,  while  he  was  driving  certain  cattle 
of  H  to  the  poand,  H  testifies  that  he  has  acted  as  pound-keeper  to  the 
town  for  a  number  of  years.  The  presumption  is  that  he  has  been  duly 
appointed.' 

V.  It  is  required  to  justify  an  act  that  the  defendant  has  authority, 
as  collector  of  taxes.  Proof  that  he  acted  as  collector  of  taxes  at  the 
time  raises  the  presumption  that  he  is  such  officer.' 

VI.  In  an  action  of  ejectment  the  quesiioA  arises  whether  certain 
persons  are  church  wardens  at  a  certain  time.  It  being  proved  that 
they  acted  as  such  at  that  time,  the  presumption  arises  that  they  hold 
the  offices.^ 

VIL  A  statute  empowers  a  master  in  chanceiy  ^'acting  under  ap- 
pointment by  the  lord  chancellor  to  be  given  for  that  purpose^*  to  issue 
a  fiat  in  bankruptcy.  A  fiat  purporting  to  be  issued  by  a  master  by 
virtue  of  such  authority  is  proved  to  have  been  issued.  The  master  has 
often  issued  similar  fiats.  The  presumption  is  that  he  has  the  necessary 
authority.^ 

VIII.  A  statute  provides  that  a  person  receiving  enlisting  money 
from  m  officer  or  attested  soldier  shall  be  deemed  to  have  enlisted  as  a 
soldier.  A  receives  enlisting  money  from  B,  who  is  proved  to  be  a 
soldier.  The  presumption  is  that  B  is  an  ''attested  soldier'^  within  the 
statute.^ 

IX.  On  an  indictment  for  perjury  before  a  surrogate  in  the  eccle- 
siastical courts  it  appears  that  the  oath  has  been  administered  by  one 
Dr.  P,  who.  it  is  proved,  has  acted  as  surrogate.  This  is  prima  facie 
evidence  of  bis  having  been  duly  appointed  and  having  authority  to 
administer  the  oath.^ 

X.  R  is  indicted  for  embezzling  a  letter,  he  being  an  officer  of  the 
post-office.  Proof  that  R  acted  as  an  officer  of  the  post-office  is  prima 
facie  sufficient.' 


1  McGahey  v.  Alston,  2  M.  &  W. 
206. 

«Cora.  V.  McCue,  16  Gray,  226; 
BrIggJi  V.  Taylor,  36  Vt.  67;  Druse 
V.  Wheeler,  22  Mich.  439. 

>  State  V.  Roberts,  62  X.  H.  492; 
Ronkendorff  v.  Taylor,  4  Pet.  349; 
Tucker  v.  Aiken,  7  N.  H.  113; 
Faulkner  v.  Johnson,  11  M.  &  W. 
r>81.  And  see  Hatfield  v.  Malcolm, 


24  N.  Y.  (S.)  596;  Hitchcock  v. 
Latham,  22  S.  E.  Rep.  997  (Ga.). 

<  Bowley  v.  Barnes,  8  Q.  B.  1037. 

«  Marshall  v.  Toms,  5  Q.  B.  115. 

•  Walton  V.  Gavin,  16  Q.  B.  48. 

^  Rex  V.  Verelst,  3  Camp.  432.  So 
held  of  a  commissioner  for  taking 
affidavits  in  R.  v.  Howard,  1  Moo.  & 
Rob.  187. 

8  R.  V.  Reea,  6  C.  &  P.  606. 
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XI.  A  municipal  corporation  is  sued  for  services  for  which  the 
trustees  had  issued  a  certificate  of  indebtedness.  The  certificate  is  pro- 
duced, signed  by  the  parties  as  trustees.  The  presumption  is  that  they 
were  such  officers. ^ 

Xn.  An  affidavit  to  a  bill  for  injunction  in  Maryland  is  made  before 
a  notary  of  the  District  of  Columbia.  The  presumption  is  that  he  has 
power  to  take  the  affidavit.* 

XIII.  A  appears  in  court,  or  commences  an  action  as  attorney  for  B. 
The  presumption  is  that  A  had  authority  from  B.' 

In  easel,  it  was  said  that  the  evidence  introduced  (viz.,  that 
A  had  performed  certain  acts  as  lieutenant),  must  be  deemed 
sufficient  to  show  that  he  was  a  lieutenant  de  facto  and  that 
he  was  duly  qualified  by  taking  the  oath  required  by  law, 
''such  appointment  and  qualification  are  presumed  from  the 
acts  done,  and  this  presumption  will  remain  until  it  is  re- 
moved by  other  evidence." 

In  case  11.,  BuUer,  J.,  said  that  ''in  the  case  of  all  peace 
officers,  justices  of  the  peace,  constables,  etc.,  it  was  suffi- 
cient to  show  that  they  acted  in  these  characters,  without 
producing  their  appointments,  and  that  even  m  the  case  of 
murder.  The  excise  and  custom-house  officers  indeed  fall 
under  a  different  consideration,  but  even  in  those  cases  evi- 
dence was  admitted  both  in  criminal  and  civil  suits  to  show 
that  the  party  was  a  reputed  officer  prior  to  11  Geo.  3,  chap. 
30.  In  actions  brought  by  attorneys  for  their  fees,  the 
proof  now  insisted  on  has  never  been  required.  Neither  in 
actions  for  tithes  is  it  necessary  for  the  incumbent  to  prove 
presentation,  institution,  and  induction;  proof  that  he  re- 
ceived the  tithes  and  acted  as  the  incumbent  is  sufficient." 

"The  plaintiff,"  said  Baron  Parke,  in  case  III.,  "is  a 
public  parochial  officer ;  and  the  rule  is  that  all  public  offi- 


1  Woolsey  v.  Village  of  Rondout,  Lamson,  16  Me.  224;  Field  v.  Prop- 

4  Abb.  App.  Dec.  639.  rietors,  1  Gush.  11 ;  Gaul  v.  Grout, 

« Conolly  V.  Riley,  25  Md.  402.  1   Cow.  113;    Rogers  v.  Park,   4 

«  Osborn  v.  U.  S.  Bank,  9  Wlieat.  Humph.  480 ;  Reynolds  v.  Fleming, 

738;  McAlexander  v.  Wright,  3  T.  30  Kas.  106;  Leslie  v.  Fisher,  62  111. 

B.  Mon.  189;  Bridgeton  v.  Bennett,  118;  Tally  v.  Reynolds,  1  Ark.  99; 

23  Me.  420;  Penobscot  Boon  Co.  t.  Anderson  v.  Sutton,  2  Duy.  480. 
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cers,  who  are  proved  to  have  acted  as  such,  are  presumed  to 
have  been  duly  appointed  to  the  office  until  the  contrary  is 
shown." 

In  case  VIJ*  Patteson,  J.,  said:  '*It  is  a  recognized 
principle  that  a  person  acting  in  the  capacity  of  a  public 
officer  is  pinma  facie  taken  to  be  so.  The  fact  does  not 
of  itself  prove  any  title,  but  only  that  the  person  fills  the 
office." 

'*The  same  rule  of  evidence,"  said  Patteson,  J.,  in  case 
VIL,  ''runs  through  all  offices,  from  that  of  a  judge  to  that 
of  a  vestry  clerk." 

In  case  IX.  Lord  EUenborough  said:  *'I  think  the  fact 
of  Dr.  P  having  acted  as  surrogate  is  sufficient  prima  facie 
evidence  that  he  was  duly  appointed,  and  had  competent 
authority  to  administer  the  oath.  I  can  not  for  this  purpose 
make  any  distinction  between  the  ecclesiastical  courts  and 
other  jurisdictions.  It  is  a  general  presumption  of  law 
that  a  person  acting  in  public  capacity  is  duly  authorized 
so  to  do." 

Incase  XII*  it  was  said:  ''The  oath  that  the  several 
matters  and  things  stated  in  the  bill  are  true  wa8  adminis- 
tered and  duly  authenticated  by  a  notary  public  in  the  Dis- 
trict of  Columbia,  and  it  is  objected  to  for  the  reason  that 
this  officer  does  not  appear  to  have  been  authorized  by  law 
to  administer  oaths  in  such  cases.  This  objection  is  alto- 
gether technical  and  foreign  to  the  substantial  equities  dis- 
closed by  the  bill,  and  of  course  must  be  disposed  of  by  the 
established  rule  applicable  to  such  a  state  of  case.  All  that 
the  court  could  require  was  that  the  statements  of  the  bill 
should  be  verified  by  an  oath  of  one  or  both  of  the  appellees, 
administered  by  any  person  legally  competent  to  perform 
that  office,  and  had  the  oath  been  administered  by  any  notary 
of  this  State  its  sufficiency  could  not  have  been  questioned, 
as  that  class  of  officers  are  expressly  authorized  by  our  laws 
to  administer  such  oaths.  But  here  the  oath  was  taken 
before  a  notary  of  the  district,  in  respect  to  whose  legal 
competency  nothing  appears  on  either  side.     The  adminis- 
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tration  of  the  oath  and  authentication  of  it  by  his  notarial 
seal,  are,  however,  facts  from  which  we  should  naturally 
presume  that  these  acts  were  done  in  the  regular  exercise  of 
powers  conferred  by  the  laws  of  the  district.*' 

In  case  Xlll.  it  was  said  by  Chief  Justice  Marshall : 
* 'Certain  gentlemen,  first  licensed  by  the  government,  are 
admitted  by  order  of  court,  to  stand  at  the  bar  with  a  gen- 
eral capacity  to  represent  all  suitors.  The  appearance  of 
any  one  of  these  gentlemen  in  a  cause  has  always  been 
received  as  evidence  of  his  authority,  and  no  additional  evi- 
dence, so  far  as  we  are  informed,  has  ever  been  required. 
This  practice,  we  believe,  has  existed  from  the  first  estab- 
lishment of  our  courts,  and  no  departure  from  it  has  been 
made  in  those  of  any  State  or  of  the  Union."  In  Man- 
chester Bank  v.  FellowSy^  the  court  say:  ''Formerly  attor- 
neys were  required  to  be  appointed  by  warrant  and  to  file 
their  powers  in  court,  but  that  practice  has  long  since  been 
disused,  and  a  mere  parol  retainer  is  sufficient.  And  where 
*n  action  is  commenced  by  a  regular  responsible  attorney, 
the  presumption  is  that  it  was  done  by  due  authority  of  the 
plaintifF.  It  is  not  necessary  to  show  authority  whether  a 
suit  be  by  an  individual  or  a  corporation,  in  order  to  the 
purposes  of  the  suit,  unless  it  is  called  for  by  the  defend- 
ant." So,  in  Hardin  v.  Ho-Yo-Po^Nubby^'^  it  is  said: 
"An  attorney  is  an  officer  of  the  court  and  responsible  to 
the  court  for  the  propriety  of  his  professional  conduct  and 
the  proper  use  of  the  privileges  he  has  as  such.  No  war- 
rant of  attorney  is  required  by  our  laws  or  practice  to 
enable  him  to  appear  for  and  represent  a  party  in  court. 
He  is  permitted  by  almost  universal  practice  in  this  country 
to  do  so  under  verbal  retainer,  and  it  is  only  in  cases  of 
clear  want  of  authority  or  abuse  of  his  privileges  that  he 
is  held  to  be  incompetent  to  institute  a  suit  or  to  represent 
a  party  in  court.  The  presumption  is  in  favor  of  his  au- 
thoritv.'' 


1  2S  N.  H.  304.  «  27  Miss.  567. 
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BUIiE  14. — The  presnmption  is  that  public  officers  do 

CSr7i«N.'o.i;'"8.E:    *»  *»»*  »»^  »"*  *»•*''  d"*y  >•«- 

Bep.  71;  states.  Mooring,  quireS  them** 

115  N.  O.  7D9;  ao  S.  B.  Bep. 
188;  Garbert  ▼.  Oloott,  38 
8.  W.  Bep.  987  (Tex.); 
Stookaberry  ▼.  Swann,  12 
Tex.  ClY.  App.  68;  84  8.  W. 
Bep.  871. 

Illustrations. 

I.  The  action  is  against  a  carrier  for  two  cases  of  cutlasses  received, 
to  be  transported  from  England  to  a  foreign  country.  The  defense  is 
made  that  cutlasses   are   prohibited  from  being  exported  without  a 

1  McDonald   v.  Nelson,  2  Cow.  Cal.  53 ;  Palmer  v.  Baling,  8  Cal. 

139;  14  Am.  Dec.  43;  Farr  v.  Sims,  385;  Curtis  v.  Herrick,  14  Cal.  117; 

Rich.  Eq.  Cas.  122;  24  Am.  Dec.  Hart  v.  Burnett,  16  Cal.  530;  Guy 

396;  Terry  v.  Bleight,  3  T.  B.  Mon.  v.  Washburn,  23  Cal.  Ill ;  Hagar  v. 

270;  16  Am.  Dec.  101;  Cooper  v.  Supervisors,  47  Cal.  222;  Baldwin 

Ray,  47  N.  E.  Rep.  668;  Williams  v.Bordheimer,48Cal.433;  Weaver 

V.    Bergln,    47    Pac.    Rep.    877;  v.  Fairchild,  50  Cal.  360;  Peoplev. 

Auditor-General  v.  Maier,  54  N.  Smith,    59    Cal.    365;   Upham  v. 

W.  Rep.  640  (Mich.);  McShane  v.  Hoskins,  62  Cal.   250;   Gordan  v. 

School  District,    70    Mo.  (App.)  Don(»hue,  79  Cal.  501 ;  Nat.  Bank 

624;  Befay  v.  Wheeler.  53  N.  W.  v.  Herold,  74  Cal.  663;   Orton  v. 

Rep.    1126    (Wig.);    West   Jersey  Brown, 45  Pac.  Bep.  835 ;  Stockton 

Traction  Co.  v.  R.  Co.,  29  Atl  Rep.  Works  v.  Houser,  49  Pac.  Rep.  809. 

333  (N.  J.);  Valley  Township  v.  But  see  Keane  v.  Cannovan,  21  Cal. 

King-Broge  Co.,  46  Pac.  Rep.  660  291.    Colorado— People  v.  Martin, 

(Kas.) ;  U.  S.  v.  Rosenwald,  67  Fed.  19  Colo.  565.    Connecticnt— Booth 

Rep.  323;  Staples  v.  Stain  Co.,  28  v.    Booth,    7    Conn.    350;    West 

S.  W.  Rep.  569  (Tex.) ;  Red  Willow  School     Dist.      v.     Merrills,     12 

Co.  V.  Davis,  69  N.   W.  Rep.  138  Conn.     437:     Cone     v.    City    of 

(Neb.);    Northwestern    Bank    v.  Hartford,  28  Conn.  363.    But  see 

Hays,  16  S.  E.  Rep.  561  W.  (Va.);  State    v.    Walsh,    62    Conn.    260. 

Giddings  v.  Wells,  58  N.  W.  Rep.  Florida— Dupuis  v.  Thompson,  16 

64  (Mich.);  Fuller  v.  East  Texas  Fla.  70;   Summer  v.  Mitchell,  29 

Land  Co.,  23    S.    W.    Rep.    571  Fla.  179.    Georgia  —  Jefferson  v. 

(Tex.).  Alabama— Holleman  v.  De  Mayor,  7  Ga.  181;.  Craig  v.  Adair, 

Myse,  51  Ala.  95;  State  Auditor  v.  22  Ga.  373;  Pausch  v.  Guerrard,  67 

Jackson  County,  65  Ala.  142;  Perry  Ga.  319;  Roberts  v.  Cook,  68  Ga. 

County  V.  R.  Co.,  Id.  391;  Dudley  325;  Healey  v.  Dean,  68  Ga.  514; 

v.ChiltonCo.,66Ala.  694;  Harvey  Thomas  v.  Malcolm,  39   Ga.  328. 

V.  Thorpe,  28  Ala.  261 ;  Brandon  V.  Ililnoig- Conwell   v.  Watkins,   71 

Snows,     2      Stew.     265      (Ala.).  111.  489;   Gilbraiih  v.  Littiech,  73 

Arkansas— Budd  v.    Bettison,  21  III.  209;  Garden  City  Ins.  Co.  v. 

Ark.  583.   California— Den  v.  Den,  Stayart,   79  111.  259;    Ballance  v. 

6  Cal.  81;  Egery  v.  Buchanan,  6  Underbill,  4  111.  453;    Glancy  v. 
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Elliott,  14  III.  456;  Buckmaster  v.  Lauve,  6  La.  Aon.  630;   City  of 

Job,  15  111.  329;  Dunlop  y.  Daugh-  New  Orleans  v.  Gottschalk,  11  La. 

erty,  20  III.  397;  Dyer  v.  Flint,  21  Ann.  69;  Waddell  v.  Judson,  12  La. 

III.  80;  Rives  v.  Kumler,  27  IlL  Ann.  14;  Nichols  y.  McCall,  13  La. 

291 ;  Todemier  y.  Aspinwall,  43  111.  Ann.  215 ;  Webber  y.  Gottschalk,  15 

401;  Rosenthal  y.  Renick,  44  111.  La.  Ann.  373;  Templeton  y.  l^or- 

202;  Beckerdike  y.  Allen,  41  N.  E.  gan,  16  La.  Ann.  438;  City  of  New 

Rep.  740  (111.) ;  Philadelphia,  etc.,  Orleans  y.  Halpin,  17  La.  Ann.  185 ; 

R.  Co.  y.  Chicago,  158  111.  9;  41  N.  Ledouz  y.  Jamieson,  18  La.  Ann. 

E.  Rep.  1104;  Nickraus  y.  Wilk,  130;  O'Hara  v.  Blood,  27  La.  Ann. 

161  111.  76;  43  N.  E.  Rep.  741;  57;  Tunstall  y.  Parish  of  Madison, 

Shelbyyille  Water  Co.  y.  People,  30  La.  Ann.  471;  Rayne  y.  Terrell, 

140111.545;  Hertig  y.  People,  159  33  La.  Ann.  812;  Dubuc  y.  Voss, 

111.  237;  42  N.  E.  Rep.  879;  Garden  19  La.  Ann.  210.  Massachasetts-- 

City  Sand  Co.  y.  Miller,  157  111.  Pratt  y.  Lamson,   6   Allen,    457; 

225 ;  41  N.  E.  Rep.  753.    Indiana—  Blanchard  y.  Young,  11  Cush.  341 ; 

Smithy.  Stewart, 5  Ind.  220;  State  Bruce   y.    Holden,   21  Pick.  187; 

y.  Carter,  6  Ind.  37;  Culbertson  y.  Jones  y.  Aldermen,  104  Mass.  461; 

Milhollin,  22  Ind.  362;  Feaster  y.  Gay  y.  Southworth,  113  Mass.  333; 

Woodflll,  23  Ind.  493;  Jenkins  y.  Clapp  y.  Thomas,  5  Allen,  158; 

Parkhill,    25   Ind.   473;    City    of  Commrs.  y.  Brown,  147  Mass.  585. 

Logansport  y.  Wright,  25  Ind.  512;  Maine — Shorey  y.  Hussey,  32  Me. 

Miller  y.  Hays,  26  Ind.  380;  Jack-  579;  Jones  y.  Fletcher,  41  Me.  254; 

son  School  Tp.  y.  Hadley.  59  Ind.  Randall    y.  Bowden,  48  Me.   37; 

534;  Ward  y.  State,  48  Ind.  290;  Goddard  v.  Harpswell,  88  Me.  378; 

Gibson  Co.  y.  Cincinnati  Co.,  128  33  Atl.  Rep.  980;  Young  y.  Young, 

Ind.  240;  Parrin  v.  Wernberg,  130  87    Me.    44.    But   in    County    of 

Ind.  561.     Iowa — Cobb   y.   New-  Hancock  y.  Eastern  Biyer  Co.,  20 

comb,  7  Iowa,  43 ;  State  y.  Cress,  Me.  72,  It  was  said:  ^' Where  two 

10  Iowa,  101 ;  Dollarhide  y.  Mns-  are  required  to  act,  except  in  cer- 

catine  Co.,    1    G.    Greene,    158;  tain  cases,  the  law  does  not  pre- 

Rowan  y.  Lamb,  4  G.  Greene,  468;  sume  that  the  case  contemplated 

Childs  y.  McChesney,  20Iowa,  431.  exists,  but  the  contrary.^*    Marj- 

Kansas — Washington  y.  Hosp,  43  land  —  Wellersburg,  etc.,    Co.   y. 

Kas.  324;  Bowerstick  y.  Adams,  55  Bruce,  6  Md.    457.     Michigan  — 

Kas.  381 ;  41  Pac.  Rep.  970;  Hume-  Hourtienne  y.  Schnoor,  33  Mich, 

ley  V.  Finney  Co.,  42  Pac.  Rep.  59.  574;  Supervisors  of  Houghton  Co. 

Kentucky— Ellis  y.  Carr,  1  Bush,  v.  Rees,  34  Mich.  481;  Perkins  y. 

527;   Phelps  y.  Ratcliffe,  3  Bush,  Nugent,  45  Mich.  156;  Cooper  y. 

334;  Warfteld  y.  Brand,  13  Bush,  Gran  berry,  33  Mich.  117;  Jakway 

77;  Buckner  v.  Bush,  1  Duy.  394;  y.  Lenison,    46    Mich.  521;  First 

Hickman  v.  Boffman,  Hardin,  349;  Nat.  Bank  v.  St.  Joseph,  46  Mich. 

Webber  y.  Webber,  1  Met.  (Ky.)  527 ;  Sutherland  y.  Ingalls,  63  Mich. 

18;  Casey.  Colston,  1  Met.  (Ky.)  620.    Minnesota— Goenor  y.  Wool, 

145;  Vincent    y.    Eayes,    1    Met.  26  Minn.  154;  Lamm  y.  R.  Co.,  45 

(Ky.)  248;  Terry  y.  Blight,  3  T.B.  Minn.  71.     Mississippi— Wray  y. 

Mon.  270;  Green  y.  Wintersmith,  Doe,   10  S.  &  M.  452;   Dyson  v. 

85Ky.  516.  Louisiana— Dun  lap  y.  State,    26   Miss.    362;    Nebbitt  y. 

Sims,  2  La.  Ann.  237;  Hewitt  y.  Cunningham,  27  Miss.  292;  Harris 

Stephens,    5   La.    Ann.    640;    Be  y.  McKissack,  34  Miss.  170 ;  Wright 


RULE  14.]  REGULARITY   OF  OFFICIAL   ACTS.  69 

V.  State,  50  Miss.  332 ;  Waddell  v.  Lytle  v,  Colts,  27  Fa.  St.  193 
Magee,  53  Miss.  687.  Mlssoari —  Huzzard  v.  Trego*  35  Pa.  St.  9 
McNairv.  Hunt,  5  Mo.  300;  Trot-  Kelly  v.  Green,  53  Pa.  St.  303 
ter  y.  St.  Louis  Public  Schools,  9  Lackawanna  Iron  Co.  v.  Fales,  55 
Mo.  69;  Nolley  v.  Callaway  County  Pa.  St.  90;  Pittsburg  v.  Walter,  69 
Court,  11  Mo.  447;  Grayson  v.  Pa.  St.  365;  Leedom  v.  Lombaert, 
Weddle,  63  Mo.  523;  Henry  v.  80  Pa.  St.  381.  South  Carolina— 
Dnlle,  74  Mo.  443;  Owen  v.  Baker,  Ex  parte  Hanks,  1  Cheves  (S.  C), 
101  Mo.  407;  McDonald  v.  Frost,  203;  Boulware  v.  Witherspoon,  7 
99  Mo.  44;  Blodgett  v.  Perry,  97  Rich.  (Eq.)  450;  Douglas  v.  Owens, 
Mo.  263;  Evans  v.  Robberson,  92  5  Rich.  (L.)  534;  State  v.  Hatcher^ 
Mo.  192;  Hammond  v.  Gordon,  93  11  Rich.  (L.)  525;  State  v. Harden, 
Mo.  223;  Adams  v.  Cowles,  95  Mo.  11  S.  C.  360;  Alston  v.  Alston,  4 
501;  State  v.  Toung,61  Mo.  (App.)  S.  C.  116;  Shell  v.  Duncan,  31  S. 
494.  Nebraska— Tecumseh  Town  C.  547;  5  L.  R.  A.  821.  Tennessee 
Site  Case,  3  Neb.  284.  New  Hamp-  —Woods  v.  State,  6  Baxt.  426; 
shire— Wbeelock  y.  Hall,  3  N.  H.  Davis  v.  State,  6  Bast.  429;  Webb 
310;  Sias  v.  Badger,  6  N.  H.  393;  v.  Fritz,  8  Baxt.  218;  Chapman  v. 
Wells  ▼.  Burbank,  17  N.  H.  393;  Howard,  3  Lea,  363;  Riesden  v. 
Thornton  v.  Campton,  18  N.  H.  27 ;  Harrison,42 S.W.Rep. 884.  Texas- 
State  ▼.  Alstead,  18  N.  H.  59 ;  Kim-  Houston  y.  Perry,  3  Tex.  390 ;  Linn 
ball  v.  Lamprey,  19  N.  H.  215;  v.  Montross,  5  Tex.  511;  Edwards 
Scammon  y.  Scammon,  28  N.  H.  v.  James,  7  Tex.  (App.)  372;  Porter 
419;  Gordon  v.  Norris,  29  N.  H.  v.  Parker,  8  Tex.  23;  Saunders  v. 
198.  New  York — Supervisors  of  Gllmer,8Tex.  295;  Lee  v.  Wharton, 
Livingston  v.  White,  30  Barb.  72;  11  Tex.  61;  Reid  v.  Reid,  11  Tex. 
Atty. -Gen.  V.  Reformed  Protestant  585;  Sadler  v.  Anderson,  17  Tex. 
Dutch  Church,  33  Barb.  303;  Peo-  248;  Baker  v.  Coe,  20  Tex.  429; 
pie  V.  Phoenix  Bank,  4  Bosw.  364;  Jones  v.  Muisbach,  26  Tex.  235; 
Arentv.  Squire,  1  Daly,  347;  Wood  Willis  v.  Lewis,  28  Tex.  185; 
V.  Terry,  4  Lans.  80;  Rector,  etc.,  Farrar  v.  State,  5  Tex.  (App.)  489; 
of  Trinity  Church  v.  Higgins,  4  Prior  v.  State,  Id.;  International, 
Robt.  1;  Brewster  V.  Striker,  2  N.  etc.,  R.  Co.  v.  Moore,  32  S.  W. 
Y.  19;  Be  Board  of  Rapid  Transit,  Rep.  379.  Vermont  —  Drake  v. 
18  N.  Y.  (S.)  320;  Leland  v.  Cam-  Mooney,  31  Vt.  617;  Stannard  v. 
eron,  31  N.  Y.  115;  People  v.  Smith,  40  Vt.  513.  Virginia— Com. 
Snyder,  41  N.  Y.  397;  Smith  v.  v.  Garth,  3  Call,  6;  Davis  v.  John- 
Hill,  22  Barb.  656;  People  v.  son,3  Munf.  SI;  Paine  v.  Tutwiler, 
Broome,  138  N.Y.  95.  North  Car-  27  Gratt.  440;  Bell  v.  Wood,  27  S. 
olina — State  v.  Lamon,  3  Hawks,  E.  Rep.  504.  Wisconsin— Gillett 
175;  Rawls  v.  Deans,  4  Hawks,  v.  Gillett,  9  Wis.  194;  Standish  v. 
299;  State  v.  Lewis,  107  N.  C.  967;  Flowers,  16  Wis.  110;  Williams  v. 
Miller  v.  Powers,  117  N.  C.  768;  Troop,  17  Wis.  463;  Mills  v.  John- 
23  S.  E.  Rep.  182.  Ohio— Ward  v.  son,  17  Wis.  598 ;  Edson  v.  Hey  den, 
Barrows,  2  Ohio  St.  241.  Oregon  18  Wis.  627;  McCutchin  v.  Piatt, 
— Dennison  v.  Story,  1  Greg.  272;  22  Wis.  561;  Lyon  v.  Green  Bay, 
Dolph  V.  Barney,  5  Greg.  191.  etc.,  R.  Co.,  42  Wis.  538.  United 
Pennsylfanla  —  Cuttle  v.  Brock-  States — Russell  v.  Beebe,  Hempst. 
way,  24  Pa.  St.  145;  City  of  Alle-  704;  Johnson  v.  U.  S.,  14  Ct.  of  CI. 
gheny  ▼.  Nelson,  25  Pa.  St.  332;  276;  Dunlop  v.  Monroe,  1  Cranch 
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lieense.  It  being  proved  that  they  were  entered  at  the  custom- ho ase, 
the  license  is  presamed.^ 

n.  It  is  the  duty  of  an  officer  to  make  certain  entries  in  boolts.  The 
books  with  such  entries  signed  with  his  name  are  produced.  The  pre- 
sumption is  that  he  made  them.' 

III.  The  charter  of  a  municipal  corporation  requires  unanimity  in 
the  mayor  and  counsel  in  passing  an  ordinance.  An  ordinance  is  alleged 
to  have  been  ''duly  made  by  the  mayor  and  council.'^  The  presumption 
is  that  it  was  made  by  a  unanimous  vote.' 

IV .  A  statute  requires  the  selectmen  of  a  town  to  be  elected  by  ballot. 
The  record  does  not  show  how  they  were  elected.  The  presumption  is 
that  they  were  elected  by  ballot.^ 

V.  A  petition  in  bankruptcy  is  verified  by  an  afiSdavit  sworn  to  before 
the  clerk  of  a  United  States  court.  Such  clerks  are  not  authorized  to 
take  affidavits  out  of  court.  The  presumption  is  that  the  affidavit  was 
made  in  court.' 

VI.  To  entitle  deeds  to  be  read  in  evidence,  they  are  required  to  be 
acknowledged  and  recorded  in  a  certain  manner. «  A  deed  is  produced 
purporting  to  have  been  acknowledged  before  a  justice  of  the  peace. 
The  presumption  is  that  the  registrar  of  deeds  who  made  the  record  had 
sufficient  evidence  of  the  official  character  of  the  magistrate  to  entitle 
the  deed  to  be  recorded.' 

VII.  It  is  proved  that  a  sheriff  sold  certain  land  and  executed  a  deed, 
but  \tr  is  not  shown  that  he  bad  previously  levied  on  the  land.  This  will 
be  presumed.^ 

C.  C.  637;  U.  S.  v.  Carberry,  2  *  Mussey  v.  White,  3  Me.  200. 
Cranch  C.  C.  358;  Winter  v.  Si-  That  the  acts  of  the  officers  of  a 
monton,  3  CranchC.C.104;  Denv..  municipal  corporation  are  pre- 
Hill,  McAll.  480;  Ruggles  v.  sumed  to  be  regular.  See  Bassett 
Bucknor,  1  Paine,  358;  The  Eureka  v.  Porter,  10  Gush.  418;  Spurr  v. 
Case,  4  Sawy.  302;  U.  S.  v.  Ear-  Bartholomew,  2  Mete.  479.  As 
hart,  4  Sawy .  245 ;  Wilkes  v.  Dins-  that  a  proprietory  meeting  was 
man,  7  How.  89;  Minter  v.  Crom-  convened  as  require  by  law.  Society 
melin,  18  How.  87;  Dehissus  v.  v.  Young,  2  N.  H.  310;  Copp  v. 
U.  S.,  9Pet.ll8;  Strotherv.  Lucas,  Lamb,  12  Me.  312;  Inhabitants  v. 
12Pet.  410;  111.  Steel  Co. V.Kilmer  Root,  18  Pick.  318;  Cobleigh  v. 
Co.,  70  Fed.  Rep.  1012;  Packard  v.  Young,  15  N.  H.  493.  And  corn- 
Lacing  Stud  Co.,  70  Fed.  Rep.  66;  pare  Clark  v.  Wardwell,  55  Me. 61. 
Gladstone  v.  Throop,  71  Fed.  Rep.  *  Schermerhorn  v.  Talman,  14 X. 
341 ;  Beebe  v.  U.  S.,  161  U.  S.  532.  Y.  93. 

^Van    Omeron    v.    Doweck,    2  «Forsalth  v.  Clark,  21  X.  H.409; 

Camp.  44.  Willis  v.  Lewis,  28  Tex.  185;  Titus 

«  Taylor  v.  Cook,  8  Price,  653.  v.  Kimbro,  8  Id.  210. 

3  City  of  Louisville  v.  Hyatt,  2  ^  Jackson  v.   Shafer,  11   Johns. 

B.  Mon.  180.  317. 
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VIII.  An  execution  sgainst  C  is  delivered  ta  a  deputy  sheriff  in  De- 
cember, returnable  the  third  Tuesday  in  February.  In  March,  C  sells  a 
pair  of  horses  which  he  had  in  his  possession,  when  the  exeeutioif  was 
delivered  and  before  the  return  day.  Afterward  the  deputy  sheriff  sells 
the  horses  at  sheriff^s  sale  under  the  execution.  In  an  action  by  the 
purchaser  from  C  it  will  be  presumed  that  a  levy  has  been  maide  before 
the  return  dav.^ 

ex.    The  seal  of  a  court  of  a  f oreiga  State  is  affixed  to  a  paper  by 
impression    without   wax.    ;The  presumption  is  that  the  sealing       i 
proper  according  to  the  laws  of  the  State.' 

X.  A  bill  is  filed  to  set  aside  a  judgment  entered  agalnsttwo  defend- 
ants by  one  of  them  who  alleges  that  he  was  never  served  with  process 
in  that  suit.  It  appears  that  appearance  was  entered  by  someone.  The 
presumption  is  that  it  was  entered  by  an  attorney  duly  authorized.^ 

XI.  On  the  walls  of  a  town  in  the  military  occupation  of  an  enemy 
is  posted  a  proclamation  purporting  to  be  signed  by  the  general  in  com  - 
mand.  The  presumption  is  that  it  was  done  by  order  of  the  com- 
mander.^ 

XII.  Under  a  statute  an  indenture  of  apprenticeship  is  not  valid  un- 
less notice  has  been  given  to  certain  officers  by  certain  other  officers. 
An  indenture  being  produced  it  will  be  presumed  that  the  notice  was 
given,* 

• 

XIII.  Certain  proceedings  of  a  municipal  corporation  are  alleged  to 
have  taken  place  at  an  adjourned  meeting.  The  presumption  is  that  the 
meeting  was  properly  and  regularly  adjourned.' 

XIV.  A  docket  fee  has  been  taxed  by  the  officers  of  a  court.  The 
presumption  is  that  this  was  legal .^ 

XV.  The  presumption  is  that  a  clerk  issues  an  execution  only  under 
the  direction  of  some  person  authorized  to  control  the  writ.^ 

XVI.  One  of  the  witnesses  to  a  deed  is  a  magistrate.  The  presump- 
tion is  that  he  saw  it  legally  executed.' 

XVII.  A  return  of  service  of  a  summons  of  an  officer  is  not  dated. 
The  presumption  is  that  it  was  served  within  the  legal  tlme.i^' 


1  Hartwell  v.    Root,    19   Johns.  (L.)  718.    And  see  Hardin  v.  R. 

346;  10  Am.  Dec.  233.  Co..  78  Iowa,  726. 

«  State  V.  Lawson,  14  Ark.  114.  ^  Governor  v.  Ridgway,  12  111.  14. 

<  Stubbs  V.  Leavitt,  30  Ala.  352.  ^  Niantic  Bank  v.  Dennis.  37  111. 

4  Bruce    v.    K4copulo,    11    Ex.  381. 

129.  'Durkins  v.  Moore,  17   Ga.  62; 

»  King  V.  Whiston,  4  Ad.  &  Ell.  Highfleld  v.  Phelps,  50  Ga.  59. 

667.  ^^  Reid  v.  Jordan,  56  Ga.  282. 

«  Freeholders  v.  State,  24  N.  J. 
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XVIII.  The  law  requires  that  an  administrator  shall  settle  up  an 
estate  within  two  years.  The  presumption,  in  a  particular  case,  is  that 
a  particular  administrator  has  done  so.' 

XIX.  A  clerk  in  making  a  transcript  of  a  record  for  the  Supreme 
Court  copies  therein  a  mortgage  to  which  is  appended  a  certificate  of 
acknowledgment  purporting  to  have  been  made  by  a  notary  public. 
Opposite  to  the  signature  at  the  end  of  the  certificate,  the  copyist  places 
a  scrawl  and  the  word  ^^seal.'^  The  presumption  is  that  this  was  a  rep- 
resentation of  the  notary's  ofificlal  and  not  his  private  seal.' 

XX.  An  execution  is  issued  and  placed  in  the  hands  of  the  sheriff, 
who  levies  upon  certain  real  estate.  It  is  found  several  years  afterwards 
in  the  (clerk's  office.  The  presumption  is  that  the  sheriff  returned  it 
there  as  required  by  law  to  do.' 

XXI.  There  is  no  place  of  service  mentioned  in  a  constable^s  return. 
The  presumption  is  that  it  is  within  his  precinct.'* 

XXI[.  A  is  a  public  surveyor  regularly  appointed.  The  presump- 
tion is  that  he  has  a  knowledge  of  the  art  of  surveying.^ 

XXIII.  A  party  testifies  that  at  the  time  of  filing  a  mortgage  for 
record  no  other  incumbrance  on  the.  property  appeared  on  the  books. 
The  recorder  testifies  that  it  did.  The  presumption  is  in  favor  of  the 
record  er.* 

XXIV.  A  sues  B,  an  examiner  of  title,  for  damages  for  falling  to 
show  the  fact  of  a  judgment  and  sale  of  the  land.  The  judgment  and 
sale  are  proved,  but  there  is  no  proof  that  they  were  recorded.  The 
presumption  is  that  the  officers  did  their  duty  and  recorded  them.^ 

XXV.  The  law  requires  land  sold  upon  execution  to  be  first  ap- 
praised. Certain  land  is  sold  on  an  execution.  The  presumption  is  that 
it  was  properly  appraised  .^ 

XXVI.  An  executor  makes  oath  that  all  legal  taxes  due  by  the  de- 
ceased have  been  paid  by  him  since  he  qualified  as  executor,  but  can 
not  swear  as  to  taxes  before  the  death  of  the  testator.  The  presumption 
is  that  they  also  have  been  paid.* 


1  Ingram  v.  Ingram,  4  Jones  (L.),  •  Vandercock  v.  Baker,  48  Iowa, 

188.  199. 

s  Moore  v.  Titman,  33  111.  358.  ^  Ohase  v.  Heaney,  70  111.  268. 

•Conwell    V.    Watkins,    71111.  »  Mercer  v.  Doe,  6  Ind.  80;  Evans 

488.  V.  Asbby,  22    Ind.    15.    And   see 

<  Richardson  v.  Smith,  1  Allen,  Banks  v.  Bales.  16  Ind.  423;  Piel 

541.  V.  Brayer,  30  Ind.  332. 

'Ashe  V.  Lanham,  5  Ind.  434;  'Aikin  v.  Altoona  Iron  Works, 

Wool  V.  Saunders,  13  S.  £.  Bep.  43  Ga.  464. 
294  (N.  C). 
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117 N.C.  166;  80  L. 
R.  A.  532. 


So  a  court  will  presume  that  the  legislature  acted  properly.^ 

The  acts  of  the  legislature,  eniinating,  as 

State  V.  Biiiington!       ^^^V  ^^9  from  a  co-ordiuate  branch  of  the 

government,  should  be  treated  with  great 
respect  by  the  judicial  branch.  They 
must  be  presumed  to  be  constitutional  unless  it  is  shown 
clearly  that  they  are  in  violation  of  the  organic  law — the 
constitution  of  the  State  or  nation. ^  An  act,  for  example, 
is  found  among  the  printed  laws  bearing  the  approval  of  the 
governor.  The  presumption  is  that  it  was  constitutionally 
passed.^  So  verbal  changes  were  made  in  a  constitution 
after  it  was  reported  by  the  revising  committee.  These  are 
presumed  to  have  been  authorized,*  Again,  a  statute  gives 
a  certain  right  of  action  to  children  or  their  **legal  repre- 
sentatives." In  a  subsequent  code,  giving  a  similar  action, 
these  words  are  omitted.  The  presumption  is  that  the  leg- 
islature intended  to  omit  these  words. ^ 

In  like  manner  the  presumption  is  in  favor  of  the  validity 
and  reasonableness  of  municipal  ordinances  and  acts.^ 


*  Supervisors  of  Schuyler  Co.  v. 
People,  25  111.  183;  Illinois  Cent. 
R.  Co.  V.  Wren,  43  111.  77. 

*  City  of  New  Orleans  v.  Roblra, 
42  La.  Ann.  1098;  11  L.  R.  A.  141; 
People  v.  McElroy,  72  Mich.  446; 
2  L.  R.  A.  609;  Lawson  v.  R.  Co., 
77  111.  11;  New  York,  etc.,  R.  Co. 
V.  Van  Horn,  57  N.  Y.  473;  Brown 
V.  Bryan,  24  Ind.  194;  Slacls  v. 
Jacob,  8  W.  Va.  612;  Atty.-Gen. 
V.  Ban  Clare,  37  Wis.  400;  French 
T.  Teschmaker,  24  Cal.  518 ;  People 
V.  Rice,  135  N.  Y.473;  Burlington, 
etc.,  R.  Co.  V.  Dey,  82  Iowa,  312; 
People  V.  Westchester  Co.,  147  N. 
Y.  1;  Chicago,  etc.,  R.  Co.  v. 
Jones,  149  111.  361 ;  South.,  etc.,  R. 
Co.  V.  Morris,  65  Ala.  197;  Sadler 
T.  Langham,  34  Ala.  311 ;  Allison 
▼.  Thomas,  44  Ga.  649. 

SBedardv.  Hall,  44111.91. 

*  Walsh  V.  City  Council,  67  Ga. 
2d3. 


*  Miller  v.  Southwestern  R.  Co., 
55  Ga.  143. 

«  State  V.  Trenion,  53  N.  J.  (L.) 
132;  Twilley  v.  Perkins,  77  Md. 
100;  Barber  Asphalt  Paving  Co.  v. 
Hunt,  100  Mo.  22;  Perry  v.  Silt 
Lake,  7  Utah,  143;  Littlefield  v. 
State,  42  Neb.  223;  State  v.  City  of 
Elizabeth,  30  L.  R.  A.  170  (N.  J.) ; 
Van  Hook  v.  City  of  Selina,70Ala. 
361;  City  ofDuluthv.Knipp,49N. 
W. Rep.  235  (Minn.).  ButinCityof 
Altoona  v.  Bowman,  33  Atl.  Rep. 
157  (Pa.),  it  is  said :  '*We  can  not 
assent  to  the  suggestion  that  the 
almost  conclusive  presumption  in 
favor  of  the  constitutional  regu- 
larity of  proceedings  of  the  legis- 
lative department  of  the  govern- 
ment is  equally  applicable  to  the 
regularity  and  legality  of  munic- 
ipal corporation  proceedings.  The 
cases  are  widely  different.  In  the 
consideration  of  acts  of  assembly. 
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In  a  Georgia  case  the  court  say:  '*The  next  errors  al- 
leged was  the  admission  of  the  exemplified  copy  of  the  will. 
It  came  as  a  copy  of  a  record  from  the  ordinary's  office  of 
Chatham  county.  It  could  not  have  got  on  record  unless 
it  had  been  proven,  and  the  presumption  is  that  it  was  duly 
admitted  to  probate."^  **We  must  presume,"  it  is  said  in 
another  case,  '^that  all  alterations  or  interlineations  made 
or  appearing  in  a  public  record  were  done  in  a  proper 
manner  by  the  person  having  the  care  and  custody  thereof, 
or  by  some  one  in  his  office  having  authority  so  to  do.  In 
other  words,  the  mere  fact  that  a  change  has  been  made, 
in  the  absence  of  evidence  showing  the  contrary,  must  be 
presumed  to  have  been  done  in  a  proper  and  legitimate 
manner."^  And  in  another,  "When  notices,  affidavits, 
etc.,  are  directed  to  be  preserved  in  a  given  office,  a  failure 
to  find  them  there  raises  a  presumption  that  no  such  docu- 
ments ever  existed."^ 

In  another  case  it  is  said:  *'We  hold  it  to  be  a  sound 
principle,  supported  by  both  justice  and  reason,  that  when 
there  is  a  power  of  appointment  which  has  been  exercised, 
and  there  be  a  legal  and  an  illegal  mode  of  exercising  it, 
and  the  proof  leaves  it  doubtful  which  has  been  used,  the 
legal  presumption  in  favor  of  innocent  purchasers  or  meri- 
torious claimants  is  that  it  has  been  the  legal  one.*'* 

In  case  I.  Lord  Ellenborough  said  that  if  it  was  proved 
that  these  cutlasses  were  entered  at  the  custom-house,  he 
would  presume  omnia  rile  acta. 

"We  are  of  opinion,"  it  was  said  in  case  III.,  "that  the 
order  as  exhibited  should  prima  facie  be  presumed  to  have 
been  made  in  the  mode  prescribed  by  the  charter.  As 
functionaries  acting  openly  for  the  welfare  of  the  local  pub- 

emanatiDg  directly  from  the  law  ^  Tbursby  v.  Meyers,  67  Ga.  165. 

making    department,    courts     as  a  Hommel  v.  Devinney,  39  Mich, 

members  of  the  judicial   depart-  622. 

ment,  must   necessarily    presume  ^  Hall  v.  Kellogg,  16  Mich.  135; 

that  every  constitutional  require-  Morrill  v.  Douglas,  14  Kas.  304. 

ment  in  the  enactment    of    such  *  Marshall  v.  Stevens,  8  Humph, 

laws  has  been  observed.    A  proper  159;  47  Am.  Dec.  601. 
degree  of  deference  is  due  by  each 
department  to  each  of  the  others/* 
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lie  and  under  official  responsibility,  the  acts  of  the  mayor 
and  counsel  should  in  some  degree  be  accredited  as  regular 
and  legal ;  usurpation  without  an  apparent  motive  should 
not  be  presumed ;  unanimity  was  indispensable  to  the  legal 
authority  to  make  the  order — the  order  was  made  by  the 
mayor  and  council  and  therefore  upon  the  pleadings  in  the 
case  we  feel  authorized  to  presume  that  the  order  was  made 
by  the  unanimous  vote  of  the  mayor  and  councilmen  in 
council." 

In  case  Xm.  it  was  said:  "I  am  aware  of  no  principle 
which  forbids  us  to  act  upon  the  presumption  applicable  to 
courts  of  justice,  and  I  think  to  public  bodies  intrusted 
with  general  powers  like  these  boards  that  the  adjournment 
was  regularly  made."  So  the  law  presumes  that  all  officers 
intrusted  with  the  custody  of  public  files  and  records  will 
perform  their  official  duty  by  keeping  them  safely  in  their 
offices.  Where  a  paper  is  not  found  where,  if  in  existence, 
it  ought  to  be  deposited  or  recorded,  the  presumption, 
therefore,  arises  that  no  such  document  has  ever  been  in 
existence ;  until  this  presumption  is  rebutted  it  must  stand 
as  proof  of  its  non-existence.^ 

In  case  XXVI.  it  was  said:  "The  testator  could  not 
swear  to  that  fact  for  the  obvious  reason  that  he  was  dead. 
The  presumption,  however,  is,  in  the  absence  of  any  evi- 
dence to  the  contrary,  that  the  testator  when  in  life  per- 
formed all  his  legal  and  social  duties,  and,  therefore,  paid 
all  the  legal  taxes  chargeable  by  law." 

Sub-Rale  1. — And  the  presumption  in  Rules  13  and 
14  prevails  as  to  the  authority  and  acts  of  private 
officers . ' 

Illustrations. 

I.    An  act  incorporatinf^  a  bank  requires  the  bonds  of  officers  to  be 
approved  by  the  board  of  directors.    An  action  is  brought  on  the  bond 


1  Hall  V.  Kellogg,  16  Mich.  135;     Wacbsmith  v.  Merchants' Bank,  96 

Piatt  V.  Stewart,  10  Id.  260.  Mich.  426;  Friend  v.  Smith,  26  S. 

«  Hardin  v.  R.  Co.,  78  Iowa,  726;     W.  Rep.  374  (Ark.) ;  Puget  Sound 
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of  a  cashier  of  a  bank.    Tbere  is  no  record  of  its  approval  by  the  board. 
This  will  be  presumed.^ 

U.  An  action  is  brought  against  the  malcer  of  a  note  made  to  a  cor- 
poration indorsed  to  the  plaintiff  ''G  H  F,  president.''  The  presump- 
tion is  that  the  indorser  had  authority  to  make  the  indorsement.^ 

m.  Certain  persons  are  proved  to  have  acted  as  officers  of  a  corpo- 
ration.   They  are  presumed  to  be  rightly  in  office.' 

rv.  A  complaint  is  filed  in  court  in  the  name  of  a  State  and  signed 
by  certain  attorneys.  The  presumption  is  that  they  had  the  authority 
of  the  governor  to  do  so.^ 

y.  A  suit  is  brought  In  the  name  of  a  corporation.  Its  assent  is  pre- 
sumed.' 

VI.  The  seal  of  a  corporation  is  affixed  to  a  contract  produced.  The 
presumption  is  that  this  was  done  by  authority." 

VII.  B,  who  was  superintendent  of  wharves,  ordered  the  removal 
of  a  brig  from  the  plaintiff's  wharf,  where  she  was  discharging,  to  make 
room  for  another  vessel  to  lie  at  an  adjoining  wharf,  whereby  the 
plaintiff  lost  certain  wharfage.  In  an  action  by  him  against  B  the  pre- 
sumption is  that  B  acted  within  his  duty  and  without  malice.^ 

YIII.  The  president  of  a  bank  offers  a  reward  for  the  an-est  of  a  de- 
faulting teller.    The  presumption  is  that  he  had  authority  to  do  so.^ 

In  case  I.  Mr.  Justice  Story  has  given  an  exhaustive  re- 
view of  this  principle.  **By  the  general  rules  of  evidence," 
said  he,  ** presumptions  are  continually  made  in  cases  of 
private  persons,  of  acts  even  of  the  most  solemn  nature, 
when  those  acts  are  the  natural  result  or  necessary  accom- 
paniment of  other  circumstances.     In  aid  of  this  salutary 


R.  Co.  V.  Ouilette.  34  Pac.  Bep. 
929  (Wash.);  Union  Cent.  Ins. 
Co.  V.  Durfee,  46  N.  E.  Rep.  441 
(111.). 

^  Bank  of  the  United  States  v. 
Dandridge,  12  Wheat.  64. 

« Cabot  V.  Given,  45  Me.  144. 
And  see  Stevenson  v.  Hoy,  43  Fa. 
St.  191;  Seeds  v.  Kahler,  76  Id. 
263;  Citizens' Bank  v.  Win  tier,  45 
Fac.  Rep.  38  (Wash.);  Edelen  v. 
Worth,  69  Mo.  (A  pp.)  124. 

8  Hilliard  v.  Gould,  34  N.  H.  230; 
Mason  v.  Belfast  Hotel  Co.,  36  Atl. 
Rep.  624  (Me.). 


*  Alexander  v.  State,  66  Ga.  478. 
And  see  Acme  Mer.  Agency  v. 
Rockford,  72  N.  W.  Rep.  466. 

*  Bangor,  etc.,  R.  Co.  v.  Smith, 
47  Me.  46. 

*  Solomon's  Lodge  v.Montmolin, 
58  Ga.  647.  So  the  presumption  is 
that  a  quorum  of  members  were 
present  at  a  business  meeting  of  a 
corporatien.  Citizens'  Mut.  Ins. 
Co.  V.  Sort  well,  8  Allen,  217. 

'  Gregory  v.  Brooks,  37  Conn. 
365. 

»  Bank  v.  Griffin,  168  III.  314;  48 
N.  E.  Bep.  164. 
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principle  the  law  itself,  for  the  purpogp-^f  strengthening 
the  infirmity  of  evidence  and  upholding  transactions  inti- 
mately connected  with  the  public  peace  and  the  security  of 
private  property,  indulges  its  own  presumptions.  It  pre- 
sumes that  every  man  in  his  private  and  official  character 
does  his  duty  until  the  contrary  is  proved ;  it  will  presume 
that  all  things  are  rightly  done  unless  the  circumstances  of 
the  case  ovei*tum  this  presumption,  according  to  the  maxim, 
omnia  proesumunter  rite  et  solemniiur  esse  acta  donee  probe- 
tur  in  contrarium.  Thus,  it  will  presume,  that  a  man  acting 
in  a  public  office  has  been  rightly  appointed ;  that  entries 
found  in  publis  books  have  been  made  by  the  proper  officer ; 
that  upon  proof  of  title  matters  collateral  to  that  title  shall 
be  deemed  to  have  been  done;  as,  for  instance,  if  a  grant 
or  feoffment  has  been  declared  an  attornment  will  be  in- 
tended, and  that  deeds  and  grants  have  been  accepted, 
which  are  manifestly  for  the  benefit  of  the  party.  The 
books  on  evidence  abound  with  instances  of  this  kind,  and 
many  will  be  found  collected  in  Mr.  Starkie's  late  valuable 
treatise  on  evidence.  The  same  presumptions  are,  we  think, 
applicable  to  corporations.  Persons  acting  publicly  as  offi- 
cers of  the  corporation  are  to  be  presumed  rightfully  in 
office;  acts  done  by  the  corporation  which  presuppose  the 
existence  of  other  acts  to  make  them  legally  operative,  are 
presumptive  proofs  of  the  latter.  '  Grants  and  proceedings 
beneficial  to  the  corporation  are  presumed  to  be  accepted, 
and  slight  acts  on  their  part  which  can  be  reasonably  ac- 
counted for  only  upon  the  supposition  of  such  acceptance 
are  admitted  as  presumptions  of  the  fact.  If  officers  of 
the  corporation  openly  exercise  a  power  which  presupposes 
a  delegated  authority  for  that  purpose,  and  other  corporate 
acts  show  that  the  corporation  must  have  contemplated  the 
legal  existence  of  such  authority,  the  acts  of  such  officers 
will  be  deemed  rightful  and  the  delegated  authority  will  be 
presumed.  If  a  person  acts  notoriously  as  the  cashier  of  a 
bank  and  is  recognized  by  the  directors  or  by  the  corpora- 
tion as  an  existing  officer,  a  regular  appointment  will  be 
presumed ;  and  his  acts  as  cashier  will  bind  the  corporation 
although  no  written  proof  is  or  can  be  adduced  of  his  ap- 


78  PRESUMPTIVE   EVIDENCE.  [rDLE  14. 

pointment.  In  short,  we  think  that  the  acts  of  artificial 
persons  afford  the  same  presumptions  as  the  acts  of  natural 
persons.  Each  affords  presumptions  from  acts  done  of 
what  must  have  preceded  them  as  matters  of  right  or  mat- 
ters of  duty." 

In  case  II.  it  was  said :  '^It  is  said  that  the  case  does  not 
show  that  F  was  president  of  the  company  because  it  was 
not  proved  by  the  record  of  his  appointment.  There  are 
some  cases  in  which  a  coiporation  is  a  party  involving  the 
authority  of  the  officers  in  which  ^heir  authority  must  be 
proved  by  the  record.  But  the  cases  are  numerous  in  which 
their  authority  has  been  proved  by  parol  evidence.  In  this 
case  the  action  is  between  other  parties,  neither  of  whom 
has  the  custody  of  the  records,  and  before  a  court  in  another 
State,  so  that  there  is  no  compulsory  process  by  which 
they  can  be  produced.  It  is  proved  that  F  was  the  acting 
president  prior  and  subsequent  to  the  time  when  the  note 
was  transferred.  He  signed  the  policy  of  insurance,  as 
president  for  which  the  note  was  given,  only  one  month 
before  it  was  transferred ;  and  no  annual  meeting  could  have 
intervened  for  the  choice  of  any  one  in  his  place.  We  think 
the  evidence  is  sufficient  that  he  was  authorized  to  act  as 
president  at  the  time.  But  it  is  said  that  if  he  was  presi- 
dent of  the  company,  and  so  according  to  the  customary 
mode  of  transacting  such  business,  authorized  to  transfer 
the  note,  the  presumption  that  he  was  so  authorized  is  dis- 
proved by  the  by-laws  which  are  a  part  of  the  case.  And 
it  is  true  that  no  specific  authority  to  indorse  notes  is  given 
by  the  code  or  by-laws  to  the  president  or  to  any  other 
officer  of  the  company.  But  it  does  not  follow  that  such 
authority  is  not, necessarily  implied  in  powers  which  are 
granted.  And  it  should  be  remembered  that  this  is  not  an 
action  against  the  company  as  indorsers  upon  the  contract 
of  indorsement.  It  is  a  suit  between  other  parties  involv- 
ing only  the  authority  of  the  president  to  sell  the  note  in 
payment  of  a  demand  against  the  company,  and  in  addition 
to  the  presumption  arising  from  the  usual  course  of  such 
transactions,  the  president  is  made  by  the  by-laws  ex  officio 
treasurer;  and  so  he  had  the  legal  custody  of  the  assets.' 
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•'The  question  in  this  case,"  it  was  said  in  caseJ^II.,  *'is 
not  simply  whether  the  defendant  acted  improperly,  or 
without  strict  legal  right,  or  even  maliciously,  but 
whether  he  was  actuated  in  making  and  enforcing  the 
orders  complained  of  by  a  design  and  intention  to  break 
up  the  contract  relation  existing  between  the  plaintiff  and 
the  captain  of  the  brig  Brilliant,  and  thereby  injure  the 
plaintiff  by  preventing  him  from  acquiring  his  expected 
wharfage.  The  case  turns  on  the  proof  of  that  design, 
and  the  evidence  in  the  case  does  not  furnish  any  such 
proof  on  which  a  juiy  could  properly  find  a  verdict,  nor 
in  our  opinion  would  the  evidence  have  been  sufficient,  if 
the  plaintiff  had  shown  that  the  relations  between  him  and 
the  defendant  were  unfriendly.  Every  positive,  energetic 
and  independent  man  is  liable  to  have  enemies,  and  to 
have  an  unfriendly  state  of  feeling  existing  between  him 
and  other  individuals.  When  such  a  man  accepts  an  office 
whose  duties,  properly  exercised,  will  necessarily  bring  him 
in  conflict  with  the  interests  and  prejudices  of  others,  and 
those  with  whom  his  relations  are  not  friendly,  his  motives 
will  naturally  be  suspected  and  impugned;  but  he  will  be 
protected  by  the  presumptions  of  the  law  in  the  perform- 
ance of  the  duties  required  of  him,  unless  it  is  clearly  shown 
that  his  motives  are  private  and  malicious,  and  that  he  has 
wontonly  and  unnecessarily  used  the  power  incident  to  his 
official  state  to  gratify  a  personal  spirit  of  revenge.  We 
discover  nothing  in  this  case  which  rebuts  the  presumption 
that  the  defendant  was  acting  under  a  sense  of  official 
responsibility  and  with  a  view  to  an  honest  discharge  of 
public  duty.  The  brig  Brilliant  had  laid  at  the  wharf  of  the 
plaintiff  from  the  21st  to  the  26th  of  September,  covering 
part  of  the  wharf  of  Miller  &  Co.  Miller  &  Co.  had  a  grain 
elevator  upon  their  wharf,  and  there  was  a  canal  boat  lying 
in  the  stream  loaded  with  grain  consigned  to  them  which 
could  not  come  to  their  wharf  and  elevator,  because  it  was 
in  part  occupied,  as  well  as  the  wharf  of  the  plaintiff,  by 
the  brig.  The  defendant  wa?  superintendent  of  wharves, 
or  supposed  himself  to  be,  and  had  in  his  possession  the 
certificate  of  the  mayor  that  he  was,  and  it  is  to  be  pre- 
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sumed  was  acting  rightfully  in  ordering  the  brig  to  be 
hauled  astern.  It  is  immaterial  whether  he  was  harbor 
master  or  not,  for  the  duty  of  a  harbor  master  is  to  regulate 
the  location  of  vessels  in  the  stream.  It  is  sufficient  that  he 
was  the  superintendent  of  wharves,  de  jure  or  de  facto ^  or 
honestly  supposed  himself  to  be  such,  and  believed  it  to  be 
his  duty  to  order  the  brig  astern  and  permit  the  barge  to 
haul  in,  so  that  both  might  be  accommodated,  and  acted 
accordingly,  and  did  not  act  with  the  design  imputed  to  him. 
The  object  and  purpose  of  his  order  appeared  upon  its  face. 
It  was  a  reasonable  and  proper  order  under  the  circum- 
stances, and  one  which  it  appertained  to  his  office  to  give. 
The  brig  had  already  covered  the  wharf  of  Miller  &  Co, 
and  excluded  the  barge  for  five  days,  and  but  half  her  cargo 
was  discharged,  and  five  days  more  would  have  been  re- 
quired to  complete  the  discharge.  That  would  have  been 
an  unreasonable  time  to  have  kept  the  barge  lying  in  the 
stream  waiting  the  convenience  of  the  plaintiff  and  probably 
subjecting  Miller  &  Co.  to  heavy  demurrage.  Under  such 
circumstances  it  was  the  right  of  Miller  &  Co.  to  have 
the  brig  hauled  astern  far  enough  to  permit  the  barge  to 
come  to  their  wharf,  and  the  clear  and  imperative  duty  of 
the  defendant  to  give  the  order  that  he  gave,  and  enforce  it 
energetically  and  determinedly.  If  for  any  good  reason  the 
brig  could  not  be  hauled  astern  safely,  and  the  plaintiff  had 
another  wharf  where  the  brig  could  be  unloaded,  as  it 
appears  he  had,  the  defendant  would  have  been  justified  in 
ordering  the  captain  of  the  brig  to  remove  his  vessel  to  the 
other  wharf,  where  he  did  move  it,  to  complete  her  dis- 
charge, for  the  barge  could  be  unloaded  at  no  other  place 
than  at  the  wharf  and  elevator  of  Miller  &  Co.  Such  an 
order  would  have  been  nothing  more  than  enforcing  good 
neighborhood,  and  a  just  regard  for  their  mutual  rights  and 
accommodation,  between  these  adjoining  wharf  owners. 
The  presumption  alluded  to,  and  the  inference  arising  from 
this  state  of  facts,  that  the  defendant  was  governed  in  his 
conduct  by  a  sense  of  official  duty,  and  not  by  a  design  to 
injure  the  plaintiff  through  his  contract  relation  as  a 
wharfinger  with  the  captain  of  the  Brilliant,  is  exceedingly 
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strong ;  and  the  fact,  however  clearly  proved,  that  the  per- 
sonal relations  of  the  plaintiff  and  defendant  were  unfriendly 
would  be  entitled  to  little,  if  any,  weight  to  rebut  the  pre- 
sumption or  negative  the  inference,  and  if  that  was  all  the 
plaintiff  sought  to  prove  we  should  affirm  the  judgment 
without  hesitation.  But  it  appears  from  the  motion  for  a 
new  trial  that  the  plaintiff  proposed  to  go  beyond  the  mere 
state  of  unfriendliness  iji  his  proof,  and  how  far  and  with 
what  effect  he  would  have  done  so  if  permitted  we  are 
unable  to  see.  We  think  he  should  have  been  permitted  to 
prove  any  acts  of  hostility  and  the  circumstances  under 
which  they  occuiTed,  from  which  an  inference  could  be 
drawn  consistently  with  the  rules  of  law  in  other  respects, 
that  the  plaintiff  was  governed  in  his  conduct  by  the  design 
imputed  to  him  and  which  constitutes  the  gist  of  the  action. 
Because  such  evidence  was  excluded  we  feel  constrained  to 
grant  a  new  trial.  But  we  deem  it  our  duty  to  say  that, 
unless  the  plaintiff  can  produce  evidence,  other  than  mere 
unfriendliness,  to  rebut  the  presumption  that  the  defendant 
was  acting  from  right  motives,  and  the  supporting  inference 
arising  from  the  fact  that  a  case  existed  calling  imperatively 
for  his  official  interference  in  some  way  for  the  protection 
of  Miller  &  Co.,  the  nonsuit  should  be  properly  renewed." 


CHAPTER  IV. 

THE    KKGULARITY   OF   lUTSINESS   AND    UNOFFICIAL   ACTS. 

RULE  15. — In  commercinl  transactions  the  presump- 
ApproYed  in  8hy         |g   that  the  usual  course  of  business 

rook    ▼.    Sbyrock. 

60 Neb. 886; TON. w.        was  folloMred   by  the  parties  thereto. 

Rep.  617. 

**Where,"  it  Avas  once  sjiid  by  an  English  judge,  *'the 
maxim  of  omnia  Hte  acta  prcesumuntur  applies,  there  indeed 
if  the  event  ought  probably  to  have  taken  place  on  Tues- 
day, evidence  that  it  did  take  place  on  Tuesday  or  Wednes- 
day is  strong  evidence  that  it  took  place  on  Tuesday. "^ 

I  Unfit  rations. 

I.  In  an  artion  against  the  acceptor  of  several  bills  of  excliange  which 
were  made  in  Xoveinber,  1850,  and  l)ecame  due  on  February  5th,  and 
March  12th,  1851,  the  defense  is  that  they  were  accepted  by  the  defendant 
while  an  infant.  It  is  proved  that  the  defendant  came  of  age  March  11th, 
1851.  'I'he  presumption  is  that  all  the  bills  were  accepted  before  he 
attained  his  majority.'^ 

II.  It  is  alleged  in  a  bill  for  relief  that  a  certain  agreement  was  in 
writing.    The  presumption  is  that  it  was  signed.'* 

III.  A  and  B  are  proved  to  be  carrying  on  business  in  partnership. 
The  presumption  is  tliat  they  are  interested  in  equal  shares.* 


1  Hendry  v.  Bensita,  37  Fla.  «09. 
But  see  Brown  v.  Zachery,  71  N. 
W.  Kep.  413  (Iowa);  Ludwig  v. 
Blaclcshere,  71  N.  W.  Rep.  356 
(Iowa). 

*  Avery  v.  Bowden,  6  E.  &  B. 
973;  Brownell  v.  Palmer,  22  Conn. 
121. 

3  Roberts  v.  Bethell,  12  C.  B.  779. 

*  Rist  V.  Hobson,  1  Sim.  &  Stu. 
.543. 


•■'  Farrar  v.  Beswick,  1  Moo.  &  R. 
527 ;  Brewer  v.  Brown,  68  Ala.  210. 
••Where  there  are  two  or  more  per- 
sons acting  as  partners,  the  pre- 
sumption is  that  they  are  equal  in 
interest  in  the  business  engaged  in, 
and  the  property  owned  by  them 
in  the  firm  name.**'  Moore  v.  Bare, 
11  Iowa,  198. 
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IV.  It  is  proved  that  a  stamped  letter  was  duly  placed  in  the  post- 
ofliee  or  government  letter  box  addressed  to  A.  The  presumption  is  that 
it  was  received  by  A.^ 

V.  It  is  the  usage  at  a  Boston  hotel  to  deposit  all  letters  left  at  the  bar 
in  an  urn  kept  for  that  purpose,  whence  they  are  distributed  every  fifteen 
minutes  to  the  rooms  of  the  different  guests  to  whom  they  are  addressed. 
B  is  a  guest  at  the  hotel  on  a  day  on  which  A  leaves  at  the  bar  a  letter 
address  to  B.     The  presumption  is  that  the  letter  was  received  by  B.* 

VI.  A  telegram  properly  addressed  is  delivered  to  a  telegraph  com- 
pany.   The  presumption  is  that  it  was  received  by  the  addressee.** 

VII.  Parties  conduct  a  business  together.  The  presumption  is  that 
they  are  partners.^ 

1  Ault  V.  Loan  Assn.,  47  Pac.  Rep.  appears  that  he  then  resided  in  the 

13   (Waph.);   Ashley   Wire  Co.  v.  town    to    which    the    letter    was 

111.  Steel  Co.,  45  N.  E.  Rep.  410  addressed,  Goodwin  v.  Provident 

(m.);i?c>Viltze,25N.Y.  (8.)733;  Sav.  Life  Assur.  Soc,  66  N.  W. 

Hertberington  v.  Kemp,  4  Camp.  Rep.  157  (Iowa).  A  letter  received 

193;  Equitable  Life  Assur.  Co.  v.  indue  course  of  mail  in  response 

Nixon,81  Fed.Rep.  796;  Hobsonv.  to  a  letter  sent  by  the  receiver  is 

Ins.  Co.,  2  Ohio  N.P.  296;  McFar-  presumed,   in    the   absence   of   a 

land  V.   Ins.  Co.,  27  S.  W.  Rep.  showing  to  the  contrary,  to  be  the 

436  (Mo.) ;  McDermott  v.  Jackson,  letter  of  the  person  whose  name  is 

72  X.  W.  Rep.  375;  Ripley  Nat.  signed  to^t,   Scofleld  v.  Parlin  & 

Bank  v.  Latimer,  2  Mo.  App.  Rep.  Orendorff  Co.,  61  Fed.   Rep.  804. 

967;   Young  v.  Clapp,   32  N.  E.  As  to  time  when  it  may  be  pre- 

Rep.  187;  35  Id,  372  (Iowa)  ;  Breed  sumed  to  be  received,  see  Boon  v. 

V.  First  Nat.  Bank,  6  Colo.  235;  Ins.    Co.,    34    N.    W.    Rep.    902 

McCoy  v.   Mayor,    46    Hun,   218;  (Minn.).    See  further,  Sullivan  v. 

Hastings  v.  Ins.  Co.,  6  N.  Y.  (S.)  Kuykendall,  82  Ky.483;  Huntly  v. 

374;  67  Id,  333;  Benedict  v.  Grand  Wtiittier,  105  Mass.  391 ;  Russell  v. 

Lodge,  51  N.  W.  Kep.  371  (Minn.)  ;  Bulkley,  4  R.  I.  626;  U.  S.  v.  Bab- 

Blees  V.  Jenkins,  31  S.  W.  Rep.  938  cock,  3  Dill.  571;  Austin  v.  Hol- 

(Mo.) ;  Stockton  Works  v.  Houser,  land,  69  N.  Y.  571 ;  Rosenthal  v. 

41  Pac.  Kep.  809  (Cal.).    Without  Walker,   111   U.  S.   185;  Supreme 

any  showing  that  it  was  properly  Lodge  v.  Dalberg.   28  N.  E.  Rep. 

addressed,  stamped    and    mailed,  785  (111.) ;  Mayor  v.  Finn,  11  N.  Y. 

there  is  no  presumption  of  its  re-  (S.)  580;  Van  Doren  v.  Liebman, 

ceipt.  Best  V.  German  Ins.  Co..  68  11  N.  Y.  (S.)  768;   Home  Ins.  Co. 

Mo.  (App.)  598.      When  a  party  v.  Marple,  27  N.  E.  Rep.  633  rX. 

alleges  that  he  duly  mailed  a  let-  Y.). 

ter,  the  court  must  presume  that  'Dana  v.  Kemble,  19Pick.  112. 

the  requirements  of  the  law  as  to  ^  Oregon  Steam  Co.  v.  Otis,  100 

stamping,     etc.,    were    complied  N.  Y.  446;  Gerding  v.  Haskin,  21 

with,     Phenix       Ins.       Co.       v.  N.  Y.  (S.)  636. 

Sebnltz,     80      Fed.      Rep.      337  « McMullan  v.  Mackenzie,  2  6. 

(Iowa).    There  is  no  presumption  Greene,  368.     And  see  Ferris  v. 

that  a  person  to  whom  a  letter  was  Kilmer,  47  Barb.  411. 
mailed  received  the  same,  unless  it 
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VIII.  A  sues  B  for  the  price  of  certain  goods  made  and  delivered  by 
A  to  B. '  The  defense  is  that  they  are  not  of  the  quality  ordered.  The 
fact  that  B  accepted  them  and  kept  them  for  some  time  without  com- 
plaint, raises  a  presumption  that  he  had  waived  all  objections.* 

IX.  The  question  is  whether  L  was  a  partner  in  a  certain  firm.  Let- 
ters are  produced  written  by  L  in  the  name  of  the  firm,  and  entries  made 
by  him  in  the  firm  books.    This  raises  a  presumption  that  he  was.' 

X.  A  note  is  executed  by  B,  a  member  of  the  firm  of  B  &  Co.  This 
is  presumed  to  be  a  firm  note  and  will  bind  the  firm." 

XI.  Notes  and  accounts  past  due  are  received  by  an  attorney.  The 
presumption  is  that  he  receives  them  for  collection.* 

Xn.  Certain  books  of  account  of  a  partnership  are  produced  in  evi- 
dence.   They  are  presumed  to  be  correct.' 

XILT.  A  sells  goods  to  B.  The  presumption  is  that  the  goods  are  to 
be  paid  for  on  delivery.* 

XrV.  A  lends  a  sum  of  money  to  B.  The  law  presumes  a  promise  on 
the  part  of  B  to  repay  A.^ 

XV.  A  accepts  a  draft  on  him  drawn  by  B.  The  presumption  is  that 
A  at  that  time  had  funds  of  B*s  in  his  hands  with  which  to  pay  it.^ 

XVI.  A  is  employed  by  B  at  a  monthly  salary.  The  presumption  is 
that  A  was  engaged  by  tl^  month  and  not  for  any  definite  period.' 

XVn.  Freight  is  earned  by  a  vessel.  It  is  presumed  to  belong  to  the 
owners  of  the  vessel. *<* 

XVm.  An  entry  is  made  by  a  clerk  in  his  books  of  goods  sold  to  A. 
The  clerk  is  dead.    The  presumption  is  that  the  goods  were  delivered." 

XIX.  A  sells  goods  to  B  on  credit.  The  presumption  is  that  A  be- 
lieved B  to  be  solvent  at  the  time  of  sale." 


>  Davis  V.  Fish,  1  G.  Greene, 
406  (Iowa);  48  Am.  Dec.  387. 
And  see  Minor  v.  Edwards,  12 
Mo.  137;  49  Am.  Dec.  121. 
The  waiver  of  the  State's  power 
to  tax  is  never  presumed.  Bat- 
tle V.  Mobile,  9  Ala.  234;  44 
Am.  Dec.  438;  Mayor  of  Baltimore 
V.  Baltimore,  etc.,  R.  Co.,  6  GilK 
288;  48  Am.  Dec.  530. 

•  Lewis  V.  Post,  1  Ala.  65. 

8  Jones  V.  Rives,  3  Ala.  13. 

^Mardis  v.  Shackleford,  4  Ala. 
493. 

^  Routen  v.  Bostwick,  59  Ala. 
360;  Desha  v.  Smith,  20  Ala.  767. 


«  Roberts  v.  Wilcoxson,  36  Ark. 
364. 

7  Swift  V.  Swift,  46  Cal.  267. 

8  Trego  V.  Lowrey,  8  Neb.  238; 
Kendall  V.  Galvin,  15  Me.  131;  32 
Am.  Dec.  141. 

•  Jones  V.  Vestry  of  Trinity 
Church,  19  Fed.  Rep.  59. 

'0  Williams  v.  Insurance  Co.,  1 
Hilt,  345. 

lA  Clarke  v.  Magruder,  2  H.  &  J. 
77. 

w  O'Brien  v.  Norris,  16  Md.  122. 
^*The  presumption  both  of  lawAnd 
of  reason,  in  the  absence  of  proof 
to  the  contrary  is,  that  when  they 
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XX.  A  and  B  are  in  buBiness  together.  The  presaniption  is  that  the 
partnership  is  solvent-^ 

XXI.  The  question  is  whether  A  is  insolvent.  It  is  proved  that  there 
are  unsatisfied  judgments  against  A.  This  raises  the  presumption  that 
he  is.* 

XXn.  The  question  is  whether  B  is  insolvent.  A  creditor  cannot 
collect  his  debt  from  B.    This  raises  a  presumption  of  his  insolvency." 

XXIII.  An  envelope  produced  bears  the  post-mark  and  date  of  a  cer- 
rain  office.  This  raises  the  presumption  that  the  letter  w^as  mailed  and 
gent  at  this  time.^ 

XXIV.  Two  persons  sign  a  note.  The  presumption  is  that  they  are 
equally  bound.* 

XXV.  A  letter  is  proved  to  have  been  written  by  A.  The  presump- 
tion is  that  it  w^as  signed  by  A.* 

XXVI.  An  envelope  containing  a  letter  bears  a  post- mark.  The  pre- 
sumption is  that  it  has  been  through  the  mail.^ 

XXVII.  In  an  action  for  the  conversion  of  a  dwelling  house  removed 
from  one  lot  to  another,  it  does  not  positively.appear  whether  the  build- 
ing was  attached  to  the  soil  on  either  lots.     The  presumption  is  that  it 

was.* 

XXVIII.  An  owner  of  land  conveys  a  strip  to  a  railroad  company  for 
its  track  of  the  value  of  $60,  for  which  he  receives  $1 ,600.  The  presump- 
tion is  that  damages  from  risk  of  fire  from  the  company *s  engines  are  in- 
cluded in  the  price.' 

XXIX.  A  deed  is  proved  to  have  been  made  and  delivered  to  A's  an- 
<"je8tor.    The  presumption  is  that  it  is  in  A's  possession  and  control.^® 

XXX.  Two  persons  in  possession  of  distinct  portions  of  premises 
make  a  joint  mortgage  of  them.  The  presumption  is  that  they  are  equal 
ow^ners  of  the  premises  and  equally  liable  for  the  mortgage  debt.** 

XXXI.  Certain  bank  notes  are  proved  to  pass  currently  in  the  com- 
inun]t>'.     I'he  presumption  is  that  they  are  genuine." 


sold  the  goods  on  a  credit  they  be- 
lieved the  purchaser  to  be  solvent 
and  able  to  pay  for  them.'' 
>  Wallace  v.  Htill,  286a.  08. 

*  Ansley  v.  Carlos,  9  Ala.  979; 
Lawson  v.  Orear,  7  Ala.  784;  Rey- 
nolds V.  Pbarr,  9  Ala.  560;  Beeson 
V.  Wiley,  28  Ala.  575. 

3  Bilberry  v.  Mobley,  20  Ala.  260. 

*  New  Haven  County  Bank  v. 
Mitchel,  15  Conn.  206. 

■*  Orvis  V.  Newell,  17  Conn.  97. 


•  Lucas  V.  Brooks.  23  La.  Ann. 
117. 

^  U.  S.  V.  Noelke,  17  Blatchf.  554. 
8  Northrup  v.  Trask,  39  Wis.  515. 

•  Rood  V.  New  York,  etc.,  R. 
Co.,  18  Barb.  80. 

10  Newsom  v.  Davis,  20  Tex.  425. 

"  Stroud  V.  Casey,  27  Pa.  St.  471. 

»  Hummell  v.  State,  17  Ohio  St. 
628.  There  is  no  presumption  that 
a  bond  executed  in  Virginia  during 
the  war,  but  payable  two   years 
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XXXU.  It  is  the  general  custom  at  a  mill  to  give  a  receipt  to  the 
owners  of  rice  delivered  there.  A  delivers  rice  there.  The  presumption 
is  that  he  was  given  a  receipt.^ 

XXXIII.  A  merchant  renders  an  account  to  a  customer.  The  cus- 
tomer keeps  it  without  objection.    The  presumption  is  that  it  is  correct.* 

XXXIV.  A  demands  payment  of  a  sum  of  money  of  B.  B  gives  him 
it,  stating  that  he  does  so  on  certain  conditions.  A  remains  silent.  The 
presumption  is  that  A  acquiesces  in  the  conditions. « 

XXXV.  A  hold  a  note  payable  to  bearer.  A  is  presumed  to  be  the 
owner.^ 

XXXVI.  A  barque  bound  for  New  York  from  Havana,  and  sailing 
with  a  free  wind,  was  sunk  in  a  collision  with  a  steamer  off  the  New 
Jersey  coast,  between  Absecon  and  Barnegat.  Held,  that  the  court  be- 
low was  warranted  in  finding  that  the  course  of  the  barque  was  ^^about 
N.  E.,''  on  the  ground  that  the  usual  course  of  vessels  in  that  vicinity, 
bound  to  and  from  the  same  ports,  and  sailing  with  a  free  wind,  is  N.  E. 
or  N.  E.  bj'  N.,  and  a  deviation  from  such  course  would  not  be  pre- 
sumed without  some  controlling  reason.* 

after  date  is  payable  in  confederate  will  be  regarded  as  a  guarantor; 
currency.  Dyerle  v.  Stair,  28  but  if  made  after  a  prior  indorse- 
Gratt.  800.  Nor  that  a  receipt  for  ment  by  the  payee,  the  law  pre- 
a  certain  number  of  dollars  given  sumes  it  to  have  been  done  in  aid 
by  a  master  in  chancery  in  North  of  the  negotiation  of  the  note,  and 
Carolina  during  the  civil  war,  was  the  party  will  be  treated  as  a  sub- 
meant  to  acknowledge  the  payment  sequent  Indorser.  If  made  without 
of  that  sum  in  gold  or  silver.  If  date  it  will  be  presumed  to  have 
there  is  apy  presumption  it  is  the  been  m»de  at  the  inception  of  the 
reverse  of  this.  Melvin  v.  Stevens,  note.  Calburn  v.  Averill,  30  Me. 
84N.  C.  78.  310;  60    Am.  Dec.   630.    When  a 

'  Ashe  v.  De  Rosset,  8  Jones  (L.)  note  is  indorsed  in  blank  the  pre- 

240.  gumption  is  that  holder  purchased 

'  Webb  V.  Chambers,  3  Ired.  (L.)  it  immediately  from  payee.  Peaslee 

374;  Rice  V.  Schloss,  7  South.  Rep.  v.    Robbins,    3    Mete.    164.     The 

882  (Ala.).  drawee  of  a  check  is  presumed  to 

3  Hall    V.    Holden,    116    Mass.  know  the  signature  of  the  drawer, 

172.  Redington  v.  Woods,  45  Cal.  406. 

^Stoddard  v.  Burton,  41  Iowa,  ''If  the  defendant  signed  the  check 

582.    An  indorsement  made  at  the  and  it  came  into  the  bands  of  a 

time  of  the  inception  of  a  note  is  bona  fide  holder,  the  presumption 

presumed    to    have  been  for    the  of  law  was  that  it  was  issued  by 

same  consideration  expressed  by  the  drawer,  unless  the    contrary 

the  note.    If  made  subsequently  to  was   shown    by    him.*'     Hoyt   v. 

the  date  of  the  note,  and  without  a  Seeley,  18  Conn.  359. 

prior  indorsement  by  the  payee,  it  *  Alexandre  v.  Machan,  13  Sup. 

is  presumed  to  have  been  for  a  dif-  Ct.  Rep.  211. 
ferent  consideration,  and  the  party 
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XXX VII.  A  contract  sued  on  in  Indiana  will  be  presumed  to  have 
been  entered  into  in  such  State,  though  one  of  the  parties  is  a  foreign 
corporation.^ 

XXXVIII.  A  bill  of  lading  shows  A  to  be  the  consignee  of  the  prop- 
erty therein  named.  The  presumption  is  that  he  is  tlie  owner  of  the 
property.' 

In  case  I.  Jervis,  C.  J.,  said:  "There  is  nothing  on  the 
face  of  the  bill  to  show  when  it  was  accepted.  Why,  then,  is 
it  that  this  evidence  is  sufficient  ?  It  is  because  it  must  be 
presumed  that  the  bill  has  been  accepted  during  its  currency, 
and,  consequently,  before  the  commencement  of  the  action  ; 
because  it  is  the  usual  course  of  business  to  present  bills  for 
acceptance  before  the  time  for  the  payment  of  them  has 
run  out,  and  within  a  usual  time  after  the  drawing  of 
them.  »  *  »  I  decide  this  case  upon  this  broad  ground, 
that  we  are  to  presume,  unless  the  contrary  is  shown,  that 
a  bill  of  exchange  has  been  accepted,  not  on  the  day  of  its 
date,  but  within  a  reasonable  time  afterward.  It  is  not  to 
be  presumed  that  the  acceptance  took  place  after  the  matu- 
rity of  the  bill .  That  view  disposes  of  the  case  as  to  all  these 
bills — as  to  five  of  them,  because  they  became  due  before 
the  defendant  attained  the  age  of  twenty-one,  and  as  to  the 
sixth,  because  a  reasonable  time  for  its  acceptance  had 
elapsed  before  the  defendant's  majority."  And  Maule,  J., 
added :  "Although  it  is  not  usual  to  accept  a  bill  on  the  day 
on  which  it  is  drawn,  it  is  usual  to  do  so  at  some  earlv 
opportunity  after  that  day.  Therefore,  where  the  drawer 
and  acceptor  are  both  living  in  the  same  town,  the  presump- 
tion is  that  the  bill  is  accepted  shortly — within  a  few 
days — after  it  is  drawn;  it  being  manifestly  the  interest 
of  the  drawer  to  have  a  negotiable  instrument  made  perfect 
as  early  as  conveniently  may  be.  The  date  of  the  bill, 
therefore,  though  not  evidence  of  the  very  date  of  the 
acceptance,  is  reasonable  evidence  of  the  acceptance  having 
taken  place  within  a  short  time  after  that  day,  regard  be- 

*  Baltimore,    etc.,    R.    Co.      v.        '  Richardson  v.   Hutchinson.  20 
Scholes.  43  N.  E.  Rep.  15(3  (Ind.).     Fla.  24. 
And  see  Continental  Ins.  Co.   v. 
Richardson.  72  N.  W.  Rep.  45S. 
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ing  had  to  the  distance  the  bill  will  have  to  travel  from  the 
oue  party  to  the  other.  Upon  the  same  principle  upon 
which  that  presumption  rests,  it  may  be  presumed  in  this 
case  that  the  bills  were  accepted  before  they  arrived  at 
maturity." 

''Where  a  partnership,"  said  Park,  B.,  in  case  III.,  «*is 
found  to  exist  between  two  persons,  but  no  evidence  is  given 
to  show  in  what  proportions  the  parties  are  interested,  it  is  to 
be  presumed  that  they  are  interested  in  equal  moieties." 

In  case  IV.  it  was  said:  **The  evidence  that  a  letter  left 
at  the  Tremont  House  and  addressed  to  B  actually  reached 
him  is  of  the  same  nature  as  a  similar  presumption  arising 
from  putting  a  letter  so  addressed  into  the  post-office,  and 
may  even  be  considered  as  considerably  stronger,  inasmuch 
as  there  would  be  less  probability  of  a  failure." 

So  there  is  a  presumption  against  the  validity  of  a  claim 
which  has  long  lain  dormant.^  So  non-user  of  a  patent 
* 'amounts  to  a  very  strong  presumption  as  to  the  invention 
not  being  useful."^     So  notice  is  presumed.^ 

Where  a  deed  of  land  reserves  a  road  through  the  land 
conveyed,  in  order  to  be  able  to  reach  a  highway  from 
other  land  owned  by  the  grantor,  it  will  be  presumed,  in 
the  absence  of  a  clear  indication  in  the  deed  to  the  con- 
trary, that  he  reserved  merely  the  use  of  the  road,  and  not 
the  fee  therein.* 

Where  an  agency  is  shown  to  exist,  it  is  presumed  to  be 
general,  and  not  special.^* 

Sub-Rule  1. — Persons  engaged  in  a  particular  trade 
are  presumed  to  he  acquainted  with  the  value  of 
articles  bought  and  sold  therein  (a),  the  names 
under  which  they  go  in  such  trade  (b),  and  the 
general  customs  ohtaiuing  and  followed  there  (c). 

»  D.  T.  V.  D.  L.  K.,1P.&D.  127;  Ga.   607;    Cbapman   v.  Mayor    of 

SlbberiDjj^  v.  Earl  of  Balcarras,  3  Macon,  55  Ga.  566. 

De  G.  &  Sm.  735.  <  The  Redemptorist  v.  Wenig,  29 

*/n   re    BakewelPs     Patent.    15  Am.  Rep.  667  (Md.;. 

Moore  P.  C.  385.  «  Mo.  Pac.  R.  Co.  v.  Simons.  25 

3  Mayor  of  Atlanta  v.  Perdue.  .50  S.  VV.  Rep.  996  (Tex.). 
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Illustrations. 

A. 

[.  A  person  takes  some  bank  bills  to  a  banker  to  be  exchanged  for 
gold,  and  the  banker,  after  examining  them,  buys  them  from  him  at  a 
discount.  Afterwards  discovering  that  one  of  the  bills  is  worthless,  he 
brings  an  action  for  the  money  he  paid  for  it.  He  can  not  recover,  there 
being  no  evidence  of  fraud  or  knowledge  on  the  customer's  part.  The 
banker  is  presumed  to  be  acquainted  with  the  value  of  the  bills  pur- 
chased by  him.' 

B. 

I.  D  imports  into  New  York  a  quantity  of  spelter  which,  under  the 
name  of  tutenage,  is  exempt  from  duty.  The  collector,  however,  claims 
and  receives  a  duty  of  20  per  cent,  thereon,  ai^d  subsequently  D  sells  the 
spelter  to  M  at  long  price,  which  by  custom  gives  a  purchaser  the  right 
to  any  drawback  on  duty  which  may  be  made.  Afterward  the  collector 
decides  that  spelter  is  not  dutiable,  and  pays  back  to  D  the  20  per  cent. 
In  an  action  by  M  claiming  this  duty  M  can  not  recover,  a^  the  pre- 
sumption is  that  both  M  and  D  knew  at  the  time  of  the  sale  that  the 
article  was  not  dutiable.' 

"It  is  a  reasonable  presumption,"  it  is  said  in  easel., 
**that  those  who  are  dealing  in  articles  of  commerce,  espe- 
cially those  who  purchased  by  wholesale  from  the  importers, 
are  acquainted  with  the  different  names  by  which  such  arti- 
cles are  known  to  the  commercial  world.  And  if  spelter 
was  actually  exempted  from  duty  by  the  names  used 
in  the  section  of  the  statutes  relative  to  exempt  articles, 
probably  both  parties  to  this  sale  had  reason  for  believing 
that  the  claim  made  by  the  collector  was  unfounded  and 
that  it  would  probably  be  reversed,  and  the  duties  be  re- 
funded to  the  importer.  If  so,  the  purchaser  should  have 
made  his  contract  with  reference  to  that  event,  so  as  to 
secure  for  himself  the  benefit  of  the  refunded  duty  in  case 
it  should  turn  out  that  the  collector  was  wrong." 

C. 

I.  A  employs  B,  a  broker,  to  trade  for  him  on  the  stock  exchange. 
The  general  rules  of  the  exchange  are  presumed  to  be  known  to  A,  and 
B  baa  an  implied  authority  to  contract  in  accordance  therewith.'^ 

» 

»  Hinckley  v.  Kersting,  21  111.  247.        ^  Sutton  v.  Tatham,  10  Ad.  &  Ell. 
2  Moore  v.  Des  Arts,  2  Barb.  Ch.    27;  Bayliffe  v.  Butterworth,  1  Kx. 
ft36.  25. 
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II.  It  is  the  general  custom  in  a  certain  trade  to  charge  interest  on 
accounts  after  a  fixed  time.  Parties  dealing  therein  are  presumed  to  be 
cognizant  of  this  custom,  and  are  bound  by  it.^ 

III.  It  is  the  general  custom  of  a  bank  to  demand  payment  of  notes 
and  give  notice  on  the  fourth  instead  of  the  third  day  after  they  are  due. 
Persons  negotiating  notes  at  this  bank,  or  making  commercial  paper  fur 
the  purpose  of  having  it  negotiated  there,  are  presumed  to  know  this 
custom.* 

IV.  A  dry  goods  salesman  sues  B,  his  employer,  for  wroagful  dis- 
missal. There  is  a  general  custom  in  the  dry  goods  trade,  that  when  a 
clerk  or  salesman  begins  a  season  without  a  special  contract,  he  can  not 
be  dismissed  until  the  end  of  it.  Both  A  and  B  are  presumed  to  know 
this  custom.^ 

All  trades  have  their  usages,  and  when  a  contract  is  made 
with  a  man  about  the  business  of  his  craft,  it  is  framed  on 
the  basis  of  such  usage,  whi^h  becomes  a  part  of  it,  unless 
there  is  an  express  stipulation  to  the  contrary.* 

In  case  I.  it  was  said:  ''A  person  who  deals  in  a  particu- 
lar market  must  be  taken  to  deal  according  to  the  custom 
of  that  market,  and  he  who  directs  another  to  make  a  con- 
tract  at  a  particular  place  must  be  taken  as  intending  that 


iMcAlister    v.    Reab.    4  Wend.  642;  2  H.  &  X.  210.     In   a  Xcw 

483;  8  Id.  109;  Meech  v.  Smith,  7  York  case  Folger,  J.,8aid:  •*There 

Id,  315.  are  cases  of  principal  and  agent 

'Mills    V.    Bank    of    U.    S.«    11  where  one  has  been  sent  by  another 

Wheat.  431;    Renner  v.    Bank  of  to  do  acts  in  a  particular  business 

Columbia,    9    Id,   582;     Bank    of  to  be  done  at  a  particular  locality 

Washington  V.  Triplett,  1  Pet.   25;  — as  on  Stock   Exchange— where 

Yeaton  v.  Bank  of  Alexandria,  5  the  power  to  deal  is  a  privilege 

Cranch,  9;  Smith  v.  Whiting,  12  obtained  by  the  payment  of  a  fee, 

Mass.  iS;  Dorchester,  etc..  Bank  v.  and  is  restricied  to  a  body  which 

New  England  Bank,  1  Gush.  177.  has  for  its  regulation  and  govern- 

^  Given  v.  Oharron,  15  Md.  502.  mentcome  under  certain  prescribed 

And  see  Lyon  v.  George,  44  Md.  rules  or  established    usages;  and 

295.  as  the  agent  could  not  do  the  will 

*  Pittsburg  V.  O'Neil,  1  Pa.  St.  of    his    principal    nor    could    the 

343;  Rindskoff  v.  Barrett,  14  Iowa,  principal  himself,  save  in  conform - 

101 ;  Beatty  v.  Gregory,  17  Id.  109;  ity  with  those  rules  or  usages.  It  is 

Toledo,    etc.,    Insurance    Co.    v.  held  that  the  principal  must   be 

Speares,  16  Ind.  52;  Grant  v.  Lex-  bound  thereby,  whether  cognizant 

ington  Fire  Insurance  Co.,  5  Id.  of  them  or  not,  and  that  ignorance 

23;  Barrett  v.  Williamson,  4  Mc-  will  not  excuse    him.''    Walls  v. 

Lean,  589;  Greaves  v.  Legg,  11  Ex.  Bailey,  49  X.  Y.  464. 
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the  contract  may  be  made  according  to  the  usage  of  that 
trade." 

In  case  II.  it  was  said:  *'The  uniform  custom  of  a  mer- 
chant or  manufacturer  is  presumed  to  be  known  to  those  in 
the  habit  of  dealing  with  him,  and  in  their  dealings  they  are 
supposed  to  aot  in  reference  to  that  custom." 

In  case  III.  it  was  said:  "The  parties  are  bound  by  such 
usage  whether  they  have  a  personal  knowledge  of  it  or  not. 
In  the  case  of  such  a  note  the  parties  are- presumed  by 
implication  to  agree  to  be  bound  by  the  usage  of  the  bank 
at  which  they  have  chosen  to  make  the  security  itself  nego- 
tiable." It  must  be  borne  in  mind,  however,  that  this 
knowledge  is  presumed  only  where  the  custom  is  a  general 
and  notorious  one.  A  local,  special  custom  in  a  particular 
trade  is  not  presumed  to  be  known  even  to  persons  doing 
business  therein.^ 

It  not  being  customary  in  New  York  to  execute  an  in- 
denture in  parts,  the  execution  of  an  agreen^E^nt  under  seal 
by  one  of  the  parties  named  therein  does  not  raise  a  pre- 
sumption that  a  counterpart  was  executed  by  the  other  party.* 

Sub-Buie  2. — A  n  agreement  to  pay  for  services  ren- 
Approved  In  Hay       detcd  aud  accepted  is  presumed  (a) 

T.  Peterson,  34  L.  /  ^ 

R.  A.  6S1  (wy.);       unless  the  parties  are  members  oj  the 

Penter  ▼.  Roberts,  /•   •!  7     .•  /w^\   s 

51  Mo.  (App.)  222.         same  family  or  near  relatives  (b). 

lUuHtvationH. 
A. 

I.    \X  is  proved  that  medical  services  were  rendered  by  A,  a  physician, 
to  B,  deceased.    The  law  presumes  a  promise  by  B  to  pay  for  them.^ 

I  Miller  V.  Burlce,  68  N.  Y.  625;  ^  Re  Pfohl,  46  N.  Y.  (S.)  108G; 

Flynn  v.  Murphy,  2  E.  D.  Smith,  Saunders  v.  Saunders,  38  Atl.  Rep. 

378;    Farmers',    etc.,     Banlt     v.  172  (Me.);  Ulrich  v.  Ulrich.  32  X. 

Sprague,  62  X.  Y.  605;  Pierpont  E.  Rep.  606  (N.  Y.). 

V.  Fowle,  2  Woodb.  <&  M.  23;  Smith  <  In  re  Scott,  1  Redf.  (>f .  Y.)  234. 

V.  Gibbs,  44  N.  H.  335.  And  see  Burr  v.  Williams,  23  Arlc. 

*  Roland  v.  Pinckney,  29  N.  Y.  244,  as  to  goods  furnished. 
(8.)  1102. 
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In  case  I.  it  was  said:  "As  regards  the  debt  of  the  exec- 
utor against  the  estate,  which  is  for  medical  service  and 
atteniance,  it  is  satisfactorily  proved  that  he  was  the  family 
physician  of  the  testator;  that  he,  as  such,  attended  him 
for  several  years,  for  which  he  had  not  received  any 
pay.  These  services  being  valuable,  the  law  presumes 
a  promise  to  pay.  It  is  competent,  however,  for  the 
opposing  party  to  show  that  the  services  were  rendered 
gratuitously.'- 

B. 

I.  On  the  marriage  of  A  to  B  the  former  goes  to  live  with  B's  father 
by  invitation,  without  any  agreement  as  to  payment  of  board  for  him- 
self and  wife.   There  is  no  presumption  that  be  agreed  to  pay  board.^ 

II.  A  step-father  assumes  the  parental  relation  toward  B,  an  infant, 
the  child  of  his  wife  by  a  former  husband.  On  the  other  hand  B 
renders  services  to  the  step -father  to  a  value  in  excess  of  his  board  and 
education.  There  is  no  presumption  of  a  promise  to  pay  for  such  serv- 
ices.* 

III.  The  brother  of  A  after  A's  death  presents  a  claim  for  services  for 
a  period  of  live  years.  During  this  time  he  was  boarded  and  clothed  by 
A.  There  is  no  presumption  of  an  agreement  to  pay  him  for  these  serv- 
icess." 

IV.  A  and  his  wife  board  and  lodge  In  the  house  of  B,  the  brother  of  A, 
and  assist  him  in  carrying  on  his  business.  There  is  no  presumption 
that  either  the  services  on  the  one  hand  or  the  board  and  lodging  on  the 
other  were  to  be  paid  for.< 

V.  L  is  the  mother  of  K*s  wife  and  lives  with  them  for  ten  years. 
There  U  no  presumption  of  an  agreement  by  her  to  pay  for  board,  etc., 
during  this  time.' 

VI.  B.  being  out  of  employment,  goes  to  live  with  C,  and  while 
there  performs  certain  services  for  C.  B's  mother  and  C's  wife  are 
cousinK.  The  law  Implies  an  agreement  to  pay  the  value  of  such  serv- 
ices.' 

VII.  A  promise  by  a  father  to  pay  board  to  his  child  will  not  be  pre- 
sumed.' 

1  Wilcox  V.  Wilcox,  48  Barb.  327.  *  Davies  v.  Davies,  9C.  &  P.  87. 

•Williams  v.  Hutchinson,  3  N.  *Kingv.Kelly,28Ind.89;Cauble 

Y.  312;  Andrus  v.  Foster,  17  Vt.  v.  Ryan,  26  Id,  207. 

6B6.  «  Gallagher  v.   Vaught,  8  Hun, 

3  Bowen  v.  Bo  wen,  2  Bradf.  336;  87. 

Robinson    v.  Cushman,  2  Denio.  ^  Bradley  v.  Kent^sEx'r,  7Houst. 

149;  Fitch  v.  Peckham,  16  Vt.  150;  372. 
Weir  V.  Weir,  3  B.  Mon.  645. 
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In  case  II.  it  was  said:  '*Under  certain  circumstances 
where  one  man  labors  for  another  a  presumption  of  fact 
will  arise  that  the  person  for  whom  he  labors  is  to  pay  him 
the  value  of  his  services.  It  is  a  conclusion  to  which  the 
mind  readily  comes  from  a  knowledge  of  the  circumstances 
of  the  particular  case,  and  the  ordinary  dealings  between 
man  and  man.  But  where  the  services  are  rendered  between 
members  of  the  same  family  no  such  presumption  will 
arise.  We  find  other  motives  than  the  desire  of  gain  which 
may  prompt  the  exchange  of  mutual  benefits  between  them, 
and  hence  no  right  of  action  will  accrue  to  either  party, 
although  the  services  or  benefits  received  may  be  very  val- 
uable." 

In  case  V.Jt  was  said:  "The  law  takes  notice  very  prop- 
'  erly  of  the  customs  of  hospitality  and  friendly  intercourse 
usual  among  mankind.  This  is,  it  seems  to  us,  the  basis 
of  the  distinction  between  cases  where  the  parties  are 
not  related  by  such  ties,  and  those  where  they  are  so  re- 
lated. The  counsel  concedes  that  if  the  deceased  had 
been  K's  mother,  instead  of  the  mother  of  his  wife,  the  law 
of  the  case  would  have  been  so.  We  preceive  nothing  to 
warrant  a  distinction  between  the  case  put  and  the  one  be- 
fore us." 

In  case  VI.  it  was  said:  "Ordinarily  Avhere  services  are 
rendered  by  one  person  for  another  without  any  agreement 
in  respect  to  compensation,  the  law  will  imply  an  agree- 
ment to  pay  what  the  services  are  fairly  worth.  There  is, 
however,  a  well  recognized  exception  to  this  general  rule  in 
respect  to  services  rendered  by  near  relatives  and  mem- 
bers of  the  same  family,  on  the  ground  that  the  law 
regards  such  services  as  acts  of  gratuitous  kindness  and 
affection.  •  •  *  The  defendant's  wife  and  the  plaintiff's 
mother  are  cousins.  •  »  *  They  are  not,  therefore, 
related  at  all,  except  by  affinity,  and  we  think  such 
relationship  not  sufficiently  near  to  place  the  parties 
within  the  exception.  We  have  been  unable  to  find  any 
reported  case  that  carries  the  doctrine  to  that  extent.  In 
fact,  although  the  elementary  writers  seem  to  lay  down 
the  exception  as  broadly  as  it  is  stated  above,  yet  all  the 
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reported  cases  coofine  it  to  cases  of  claims  between  mem- 
bers of  the  same  family,  and  the  courts  refuse  to  imply  a 
promise  by  reason  of  the  existence  of  the  family  rela- 
tion. «  •  •  We  do  not  think  the  relation  between 
the  parties  to  this  action  was  such  as  would  prevent  the  law 
from  implying  an  agreement  to  pay  for  services  rendered." 

Sub-Rule  3. — Negotiable  paper  is  presumed  to  have 
^  ,        been  regularly  negotiated,  and  to  be  or 

Cited  arguendo  In  %7  ^         %7  ' 

Gage  V.  Averiij,67       to  have  been  regularly  held  ^  (a),  6a;- 

MO.  (App.)  112.  ^  ^  i  \    ' 

cept  where  %t  was  procured  or  put  in 
circulation  through  fraud  or  duress  or  is  illegal  (b). 

^  The  legal  presumption  is  that  Gray,  332;  Tucker  v.  Morrill,  1 
every  promissory  note  was  given  Allen,  52S;  Beltzhover  v.  Blaclc- 
in  the  course  of  business  and  for  stock,  3  Watts,  26;  Vallet  v.  Par- 
value  and  that  it  is  to  be  paid  by  ker,  6  Wend.615;Bissellv.Morgan, 
the  maker  as  the  primary  debtor.  11  Cusb.  198;  Perrin  v.  Noyes,  39 
Bank  of  Orleans  v.  Barry,  1  Me.  384;  Ellicott  v.  Martin,  6  Md. 
Denlo,  116;  Miller  v.  Mclntyre,  9  508;  Paton  v.  Coit,  5  Mich.  505; 
Ala.  638;  Dickerson  v.  Burke,  25  Clark  v.  Pease,  41  N.  H.  414;  Gar- 
Ga.  225;  Carnright  v.  Grey,  11  N.  land  v.  Lane,  46  Id,  245;  Perkins 
Y.  (S.)  278.  '*The  presumption  is  v.  Prout,  47  7(2.389;  Farmers', etc., 
that  a  note  is  of  the  value  of  the  Bank  v.  Noxon,  45  N.  Y.  562; 
sum  promised  thereby  to  be  paid."  Nickerson  v.  Ringer,  76  N.  Y.279; 
Loomis  V.  Mowry,  8  Hun,  311;  Sperry  v.  Spaldin,  45  Gal.  344.  In 
Wood  worth  v.  Huntoon,  40  111.  Alabama  want  of  consideration, 
131 ;  Curtiss  v.  Martin,  20  Id,  557;  like  fraud,  casts  the  burden  on  the 
Kelley  V.  Ford,  4  Iowa,  140;  Trus-  holder.  Wallace  v.  Bank,  1  Ala. 
tees  V.  Hill,  12  Id.  462;  Wilkinson  567;  Marston  v.  Forward,  5  Id.  847; 
V.  Sargent,  9  Id.  521;  Lathrop  v.  Thompson  v.  Armstrong,  7/(2.  256; 
Donaldson,  22  Id.  235;  Canal  Bank  Boyd  v.  Mclver,  11  Id.  822;  Ross  v. 
v.  Templeton,  20  La.  Ann.  141;  Dunham.  35  7(2.  434.  But  the  En- 
Scott  V.  Williamson,  24  Me.  343;  glish  rule  Is  that  where  there  is 
Burnbam  v.  Webster,  19  Id.  232;  ^^no  fraud  nor  any  suspicion  of 
fiarbee  v.  Wolfe,  9  Port.  366;  Cook  fraud,  but  the  simple  fact  is  that 
V.  Helms,  5  Wis.  107.  But  where  the  defendant  received  no  con- 
fraud  or  illegality  or  duress  is  sideration  for  his  acceptance,  the 
shown  in  its  inception,  the  burden  plaintiff  is  not  called  upon  to  prove 
is  on  the  bolder  to  show  regularity,  that  he  gave  value  for  the  bill.*^ 
Bailey  v.  Bidwell,  13  M.  &  W.  76;  Whitaker  v.  Edmonds,  1  M.  &  R., 
Harvey  V.  Towers,  6  Ga.  660;  Fitch  1  Ad.  &  Ell.  638,  overruling 
v.  Jones,  5  El.  &  B.  238;  Catlin  v.  Thomas  v.  Newton,  2  C.  &  P.  606, 
Hansen,  1  Duer,  323:  Gvvin  v.  Lee,  and  Heath  v.  Sanson,  2  B.  &  Ad. 
IMd.  Ch.  445;  Munroe  v.  Cooper,  291.  And  see  Robinson  v.  Rey- 
5  Pick.  412;  Sistermans  v.  Field,  9  nolds,  2  Q.  B.  634;  Bailey  v.  Bid- 
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IllnstrationH, 

A. 

I.  A  is  the  bolder  of  a  promissory  note.  The  presuinption  is  that  he 
19  H  bona  fide  bolder  for  value  received.* 

II.  In  an  action  on  a  promissory  note  by  the  holder  against  the  in- 
dorser,  it  is  not  alleged  that  the  plaintiff  is  a  holder  for  value.  This  is 
presumed.* 

III.  An  action  is  brought  on  a  negotiable  promissory  note  indorsed  to 
the  payee  in  blank.  The  defense  Is  failure  of  consideration.  The  pre- 
sumption is  that  it  was  transferred  to  the  plaintiff  on  the  day  of  its 
date.' 

IV.  A  note  is  indorsed  without  date.  The  presumption  is  that  the  in- 
dorsement was  made  before  the  note  became  dne.^ 

*'The  law  was  thus  framed  and  has  been  so  administered," 
it  was  said  in  ease  I.,  '*in  order  to  encourage  the  free 
circulation  of  negotiable  paper  by  giving  confidence  and 
security  to  those  who  receive  it  for  value ;  and  this  princi- 
ple is  80  comprehensive  in  respect  to  bills  of  exchange  and 
promissory  notes  which  pass  by  delivery,  that  the  title  and 
possession  are  considered  as  one  and  inseparable,  and  in 

well,  13  M.   &   W.   72;    Berry  v.  ing  offered  in  evidence  duly   in- 

AMerman.  14  C.  B.   95;   Smith  v.  dorsed.   the  legal  presumption  is 

Brame.   Ifi  Q.  B.  244.      .And  the  that  such  indorsement  was  made  at 

j^ame  rule  is  followed  in  most  of  the  date  of  the  note,   or  at  least 

the  States.    Holme  v.  Karpser,   5  antecedently  to  its  becoming  due; 

Binney,  465;  Knight  v.  Rugh,  4  and  if  the  defendant   would  avail 

W.  &  8.  445 ;  Morton  v.  Rogers,  14  himself  of  any  defense  that  would 

Wend.  576;   Rogers  v.  Morton,  12  be  open  to   him  only  in  case  the 

Id.  484;   Vather  v.  Zane.  6  Gratt.  note  was  negotiated  after  it  was 

246;  Wilson  v.  Lazier,   11   Gratt.  dishonored,  it  is  incumbent  on  him 

477:   Tucker  v.   Morrill.   1   Allen,  to  show  that  the  indorsement  was 

528.  in  fact  made  after  tbe  note  was 

^  Goodman  v.  Simonds,  20  How.  overdue."     Stevens  v.   Bruce,   21 

343;  Lehman  v.  .Tallahassee  Mfg.  Pick.  193;  Webster  v.  Lee.  5  Mass. 

Co.,  64  Ala.  567;  First  Nat.  Bank  534;  Hendricks  v.  Judah,  1  Johns, 

v.  Green,  43  N.  Y.  298.  319. 

*  Clark  V.  Schneider,  17  Mo.  295:  *  Mobley  v.  Ryan,  14  111.  51;  Pet- 

Poorman  v.  Mills,  35  Cal.  118.  tis  v.  Wesrlake,  3  Scam.  535;  Wal- 

»  Noxon  V.  De  Wolf ,  10  Gray,  343.  ker  v.   Davis,  33    Me.    516;    Mc- 

In  Ranger  v.  Carey,  1  Mete.  369,  it  Dowell  v.  Goldsmith,  6  Md.  319; 

was  «aid:  **A  negotiable  note  be-  Hopkins  v.  Kent,  17  Id.  117. 
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absence  of  any  explanation,  the  law  presumes  that  a  party 
in  possession  holds  the  instrument  for  value  until  the  con- 
trary is  made  to  appear,  and  the  burden  of  proof  is  on  the 
party  attempting  to  impeach  the  title.  These  principles 
are  certainly  in  accordance  with  the  general  current  of 
authorities  and  are  believed  to  correspond  with  the  gen- 
eral understanding  of  those  engaged  in  mercantile  pur- 
suits." 

In  case  II.  it  was  said:  "It  does  not  expressly  appear  in 
the  declaration  that  the  indorsees  are  holders  for  value. 
Value  is  implied  in  every  acceptance  and  indorsement  of  a 
bill  or  note.  The  burden  of  proof  rests  upon  the  other 
party  to  rebut  the  presumption  of  validity  and  value  which 
the  law  raises  for  the  protection  and  support  of  negotiable 
paper." 

In  case  III.  it  was  said:  "In  Parkin  v.  Moore^^  it  was 
held  by  Baron  Alderson  that  the  burden  of  proving  that 
the  note  was  indorsed  after  it  was  overdue  was  upon  the 
defendant,  where  he  aought  to  defend  by  showing  such 
facts  as  would  constitute  a  good  defense  to  a  dishonored 
note,  and  this  ruling,  being  submitted  to  the  other  judges, 
was  confirmed  by  them.  It  may  be  that  under  the  more 
precisely  accurate  use  of  the  term  'burden  of  proof  as  now 
held  by  the  court,  it  would  have  been  more  correct  to  say 
that  upon  the  production  by  the  holder  of  a  negotiable 
promissory  note,  indorsed  in  blank,  the  legal  presumption 
is  that  it  was  indorsed  at  its  date,  and  it  is  incumbent  on 
the  defendants  to  overcome  that  presumption  by  evidence. 
This  must  have  been  so  understood  in  the  present  case,  as 
the  plaintiff  had  already  produced  a  note  thus  indorsed,  and 
the  question  was  upon  the  effect  of  the  testimony  offered  to 
show  that  it  was  indorsed  after  overdue.  Upon  such  a  state 
of  the  case,  it  was  the  duty  of  the  defendants  to  offer  suffi- 
cient evidence  to  control  the  legal  presumption  arising  from 
the  indorsement  of  the  note.  In  this  sense  the  burden  was 
upon  the  defendants." 

»  7  C.  &  P.  408. 
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B. 

I.  In  an  action  on  a  bill  of  exchange  by  an  indorsee  against  the 
acceptor,  there  is  evidence  that  the  bill  has  been  procured  by  a  frnud 
upon  the  defendant.  This  casts  the  burden  of  proving  that  he  paid 
value  for  it  on  the  plaintiff.^ 

II.  In  answer  to  an  action  on  a  promissory  note  the  defendant  pleads 
that  it  was  illegal  in  its  inception  and  that  the  plaintiffs  took  it  without 
value.  The  illegality  is  proved.  The  burden  Is  cast  on  the  plaintiff 
to  show  value.* 

III.  A  check  on  a  bank  is  given  by  S  to  C,  for  a  gaming  debt.  It  is 
transferred  to  F,  who  brings  suit  on  it  against  S.  The  burden  is  upon 
F  to  prove  that  he  took  it  bona  fide  and  for  value.^ 

'*Wheii,"  it  was  said  in  case  I.,  **the  drawer  or  acceptor 
of  a  bill  of  exchange  has  proved  that  it  was  procured  by 
fraud  *  *  *  the  presumption  that  the  indorsee  paid 
value  is  overcome,  and  it  is  incumbent  upon  him  to  prove 
that  fact  before  he  can  claim  the  protection  which  is 
vouchsafed  by  the  law  to  a  purchaser  for  value  without 
notice." 

In  case  IF.  Baron  Parke  said:  '*It  certainly  has  been  the 
universal  understanding  that  if  the  note  were  proven  to 
have  been  obtained  by  fraud  or  affected  by  illegality,  that 
afforded  a  presumption  that  the  person  who  had  been  guilty 
of  illegality  would  dispose  of  it,  and  would  place  it  in  the 
hands  of  another  person  to  sue  upon  it;  and  that  such  proof 
casts  upon  the  plaintiff  the  burden  of  showing  that  he  was 
a  bona  fide  indorsee  for  value." 

*'With  checks,"  it  was  said  in  case  III.,  "as  with 
promissory  notes,  the  presumption  is  that  they  are  given 
upon  a  valid  consideration,  but  this  presumption  being 
rebutted,  the  necessity  is  thrown  upon  the  holder  of  prov- 
ing that  he  received  it  in  good  faith,  without  notice  of  the 
illegality  of  the  consideration." 

A  note  payable  one  day  after  date,  it  is  held  in  Georgia, 
ij*  not  entitled  to  this  presumption.  *'This  position,"  it 
w^as  said,  * 'assumes  that  the  onu8  lies  on  the  defendant  to 

*  Ross  V.  Drinkard,  35  Ala.  434;  « Bailey  v.  Bidwell,  13  M.  &  W.  74. 
Boyd  v.  Mclver,  11  Id,  822.  ^  Fuller  v.  Hutchins,  10  Cal.  623. 
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show  that  the  plaintiff  took  the  note  after  its  maturity. 
Ordinarily,  that  is,  when  the  note  has  some  time  to  run 
from  execution  to  maturity,  this  is  true;  but  we  do  not 
think  that  principle  applies  to  notes  like  this  due  one  day 
after  date ;  for  the  time  run  is  so  short  that  it  is  not  prob- 
able that  it  should  be  put  in  circulation  before  maturity,  at 
least  not  sufficiently  so  to  raise  such  a  presumption  of  the 
holder.  Notes  given  due  and  payable  at  the  time  of  their 
execution  or  at  one  day  after  date,  do  not  belong  to  that 
class  of  paper  intended  for  negotiation  and  circulation  for 
commercial  purposes,  in  which  all  the  presumptions  are  in 
favor  of  the  holder  in  order  to  protect  innocent  purchasers 
and  to  encourage  and  foster  their  circulation  ;  but  Ihey  are 
given  more  as  an  evidence  of  indebtedness  by  the  maker  to 
payee.  "^ 

RULE   16.^The    presamptiou    is    that  any  act  done 
, .   ,.  was  done  of  riffht  and  not  of  wrong*. 

Approved  In  Vor-  "  " 

lesY.  Nu88biium,l81 
Ind.  367;  81  N.  fl. 
Bep.78,  McDrldf,  J. 

Illustrations, 

I.  A  lease  of  dwelling  houses  contains  a  covenant  on  the  part  of  the 
lessee  that  he  will  not,  without  the  consent  of  the  lessor,  carry  on  any 
trade  in  any  house.  He  afterwards  converts  one  of  them  into  a  public 
house  and  grocery,  and  the  lessor,  with  knowledge  of  it,  receives  the 
rent  for  more  than  twenty  years.  The  presumption  is  that  the  lessor 
has  licensed  this  use.* 

II.  An  action  is  brought  on  a  contract  for  goods  sold.  The  goods  are 
proved  to  be  liquors.  The  presumption  is  that  the  plaintiff  was  duly 
licensed  to  sell  them.^ 

"It  is  a  maxim  of  the  law  of  England,"  it  was  said  in 
case  I.,  '*to  give  effect  to  every  thing  which  appears  to  have 
been  established  for  a  considerable  length  of  time,  and  to 
presume  that  what  has  been  done  was  done  of  right  and 
not  in  wrong.     That  practically  has  caused  a  series  of  tres- 

>  Bcall  V.  Leaverett,  32  Ga.  105.  s  Horan    v.    Weiler,  41   Pa.    St. 

«  Gibson  V.  Doeg,  2  H.  &  N.  615.    470. 
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passes  to  constitute  a  right  so  that  it  may  I^e  said,  a  right 
has  grown  out  of  proceedings  which  are  wrongful.  But  in 
truth  it  is  nothing  more  than  giving  effect  to  notorious  and 
avowed  acquiesence.  No  person  would  have  permitted  a 
covenant  to  be  broken  for  more  than  twenty  years,  unless 
he  Was  aware  that  it  was  broken  as  a  matter  of  right.  It  is 
not  necessary  in  point  of  form  to  send  the  case  to  a  jury 
to  find  the  facts  which  the  judge  may  tell  them  they  ought 
to  presume." 

The  presumption  from  the  giving  by  a  corporation  of  a 
mortgage  on  personalty  that  it  was  then  the  owner  thereof , 
and  continued  such  till  the  property  was  attached,  a  year 
later,  by  plaintiff,  as  the  property  of  the  corporation,  is 
overcome  by  evidence  that,  at  the  time  of  the  attachment, 
another  was  in  exclusive  possession  thereof,  claiming  it  as 
its  own.* 

In  an  action  for  personal  injuries,  it  will  not  be  presumed 
as  a  matter  of  law  that  the  physician  employed  was  reason- 
ably skillful  or  that  plaintiff  followed  his  directions. ^ 

Sub-Rale  1. — And  where  a  duty  is  cast  upon  one  by 
lau\  that  he  has  performed  that  duty.^ 

I.  An  agent  bag  in  bis  hands  money  of  his  principal,  it  Is  deposited 
in  bis  safe  from  which  it  disappears.  The  presumption  is  that  it  was 
kept  in  an  ordinarily  safe  place.** 

II.  An  agent  buys  stoclc  for  his  principal  and  also  on  bis  own  ac- 
rount.  He  afterwards  sells  a  part  and  uses  the  proceeds.  The  prcsutiip- 
tion  is  that  be  sold  bis  own  portion  of  the  stoclc  and  not  his  principars 
part.* 

III.  A  draws  against  a  fund  composed  partly  of  his  own  thoney  and 
partly  of  money  of  another.  The  presumption  is  that  the  draft  is  on  bi.s 
own  money.* 

»  Cbillingwortb  v.  Eastern  Tin-  Fed.  Rep.  SSI;  Wood  v.  Ward,  19 

ware  Co.,  66  Conn.  306.  South.  Rep.  354  (Ala.). 

»  City  of  Columbus  v.  Strassner,  *  Whisten  v.  Brengal,  35  N.  Y. 

34  N.  E.  Rep.  5  (Ind.).  (S.)  813. 

»  Pittsburgh,    etc.,    R.    Co.    v.  «  Harding  v.  Field,  35  N.  Y.  («.) 

Aelc worth,  3  Ohio    Dec.    456;   10  399. 

Ohio  C.  C.  58S;   h\  re  Meyer,  74  «  Hall  v.  Otis.  77  Me.  122. 


100  PRESUMPTIVE  EVIDENCE.        [rULE  17. 

In  case  II.  it  is  said,^  that  the  presumption  will  be 
that  he  intencfed  to  keep  the  trust  fund  intact,  for  ^'in  all 
cases  the  presumption  is  that  every  man  intends  to  do  right 
and  to  perform  his  duty  rather  than  to  violate  it." 

A  person  is  presumed  to  have  paid  his  debts.* 

An  agent  employed  to  sell  flour  on  commission  will  be 
presumed  to  act  for  his  principal  in  making  sales,  unless  the 
contrary  clearly  ai^pears,  and  profits  obtained  on  the  sale 
belong  to  the  principal.* 

Where  one  sells  lands  for  another  claiming  authority  to 
do  so,  this  is  as  against  him  prima  facie  evidence  of  his 
authority.* 

RULE  17.*— The  performance  of  a  mere  moral  duty  is 
not  presumed, 

Illustraiions, 

I.  A  sells  ^oods  to  B,  and  B  sells  them  to  C.  C  sends  his  clerk  to 
get  them  (they  being  still  in  A*s  possession),  and  they  are  delivered  to 
the  clerk  on  his  promise  that  C  will  pay  A.  In  an  action  by  A  against 
C  no  presumption  arises  that  the  clerk  communicated  his  bargain 
toC.« 

"I  am  clearly  of  opinion,''  said  Willes,  J.,  in  case  I., 
"that  there  was  no  evidence  that  C  authorized  or  ratified 
the  promise  made  by  his  clerk.  There  being  no  original 
authority  in  him  to  make  the  promise,  it  was  a  thing  done 
by  him  out  of  the  ordinary  scope  of  his  duty ;  and  although 
there  was  a  moral  duty  cast  upon  him  to  communicate  to 
his  employer  the  fact  of  his  having  made  the  promise,  it 
was  nothing  more  than  a  moral  duty,  and  the  omnia  prce- 
sumuntxir  rite  esse  acta  donee  probetur  in  contrarium  is  never 
applied  to  such  a  duty  as  that.  There  is,  therefore,  no  pre- 
sumption, either  that  the  clerk  did  or  did  !iot  perform  that 

*  Citing  Penwell  V.  Deffell,  4  De  'Thayer   v.   Hoffman,    37    Pac. 

G.,  M.  &  Sm.  21;    Knatchbull  v.  Rep.  125  (Kas.). 

Hallett,  13Ch.Div.  69G,  tothesame  *  Montgomery   v.   Pacific   Coast 

effect.  Land  Co.,  29  Pac.  Rep.  640  (Cal.). 

2  Hoadley  v.  Dumois,  31  N.  Y.  *  Fitzgerald  v.  Dressier,  7  C.  B. 

(S.)  853.  rX.S.)375. 
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duty;  and  in  the  absence  of  positive  evidence  that  the 
promise  was  communicated  to  C,  the  jury  would  not  have 
been  warranted  in  assuming  that  it  was  merely  because  the 
evidence   was  equally  consistent  with  either  supposition." 

RULiE  18. — Documents  re;<ular  on  their  face  are  pre- 
Romed  to  have  been  properly  executed,  and  to 
have  uudergrone  all  formalities  essential  to  their 
validity.' 

Illustrations. 

I.  A  copy  of  an  agreeiuent  in  the  bands  of  tbe  opposite  party  is 
offered  in  evidence.  It  is  objected  that  it  must  be  first  proved  to  be 
stamped  as  required  by  statute.  The  presumption  is  that  the  original  is 
stamped. > 

II.  A  statute  provides  that  no  recovery  can  be  had  on  a  foreign  bill 
of  exchange  unless  stamped  at  the  time  it  is  transferred.  In  an  action 
on  a  foreign  bill  of  exchange,  the  stamp  is  on  the  document  when  pro- 
duced at  trial;  but  there  is  no  evidence  that  it  was  so  when  indorsed  to 
plaintiff.  The  presumption  is  that  it  was  so  stamped  at  the  time  of  the 
transfer.^ 

III.  An  action  of  ejectment  is  brought  on  an  assignment  of  a  term  to 
secure  the  payment  of  an  annuity.  A  statute  required  that  such  deeds 
to  be  valid  should  be  enrolled,  'iliis  will  be  presumed  to  have  been 
done.^ 


»  Freeman  v.  Thayer,  33  Me.  76; 
Munroe  v.  Gates,  48  Id.  463.  See 
Stevens  v.  Tafft,  3  Gray,  487;  Sad- 
ler V.  Anderson,  17  Tex.  245;  Diehl 
V.  Emig,  65  Pa.  St.  327 ;  Roberts 
V.  Pillow,  1  Hempst.  634;  He 
British,  etc..  Assurance  Co.,  1  De- 
G.,  J.  &  S.  488;  Lane's  Case,  Id. 
504. 

*  Crisp  V.  Anderson,  1  Starlc.  35. 
^^Am  I  to  presume  that  this  agree- 
ment is  unstamped  in  favor  of  a  de- 
fendant who  refuses  to  produce  it? 
I  ought  rather  to  presume  omnia 
rite  acta  particularly  after  notice. 
I  shall  presume  it  to  have  been 
stamped  until  the  contrary  ap- 
pears.'^    Per  EUenborougb,  C.  J. 


And  see  Closmadeuc  v.  Carrel.  18 
C.  B.  36;  Pooley  v.  Goodwin,  4  Ad. 
&  Ell.  94;  Hart  v.  Hart,  1  Hare,  1. 

«  Bradlaugh  v.  DeRen,  L.  R.  3  C. 
P.  286.  Andsee  Marine  Investment 
Co.  V.  Haviside,  L.  R.  6  H.  L.  Cas. 
624,  where  Lord  Cairns  said:  ^-I 
take  it  to  be  clear  that  if  an  instru- 
ment is  lost,  and  if  there  should  be 
no  evidence  given  respecting  it  on 
one  side  or  the  other,  the  pre- 
sumption which  ought  al\^ays  to  be 
made  and  which  always  would  be 
made  by  this  court  would  be 
that  the  instrument  was  properly 
stamped.** 

*  Griffin  v.  Mason,  3  Camp.  7. 
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lY.  The  law  requires  contracts  to  be  stamped.  A  contract  is  sued 
on.    The  presumption  is  that  it  was  regularly  stamped.' 

V.  A  deed  sent  to  a  foreign  country  to  be  signed  by  a  married  woman 
is  returned  duly  executed,  and  with  an  attestation  clause  that  it  was 
^^signed,  sealed  and  delivered."'  There  is  no  mark  of  a  seal.  The  pre- 
sumption is  that  the  deed  was  sealed.' 

VI.  A  deed  concludes,  '^as  witness  our  hands  and  sealn,^*  and  the  at- 
testation clause  speaks  only  of  the  ^'signing  and  sealing.^^  The  presump- 
tion is  that  it  was  duly  delivered.' 

VII.'  The  attestation  of  a  deed  is  in  the  usual  form.  The  attesting 
witness  testifies  that  lie  saw  the  party  sign  it,  but  does  not  remember 
that  it  was  sealed  and  delivered'!    These  things  will  be  presumed.^ 

VIII.  A  witness  to  prove  the  execution  of  a  bond  does  not  recollect 
whether  at  the  time  it  was  executed  it  had  any  seal.  The  bond  con- 
tained the  words,  ^'sealed  with  our  seals/^  and  had  a  seal  at  the  time  of 
the  trial.    The  presumption  is  that  there  was  a  seal  when  executed.^ 

iX.  A  person ^s  signature  to  a  deed  is  proved,  i.  e.,  that  it  is  his  hand- 
writing.   The  sealing  and  delivery  of  the  deed  is  presumed.^ 

X.  Two  deeds  bear  date  on  the  same  day.  A  priority  of  execution 
will  be  presumed  to  bear  out  the  clear  intention  of  the  parties.^ 

XI.  A  grantee  on  the  same  day  he  receives  his  deed  executes  a  trust 
deed  of  the  land  for  the  benefit  of  the  grantor.  It  will  be  presumed  that 
he  executed  the  trust  deed  after  the  deed  to  him  was  received." 

XII.  Property  is  conveyed  by  lease  and  release  in  one  deed.  Priority 
of  execution  of  the  lease  will  be  presumed.' 

XIII.  In  a  conveyance  of  land,  the  grantor  described  himself  as  exec- 
utor of  him  in  whom  the  title  last  was.  The  presumption  is  that  there 
was  a  vvill.*® 

XIV.  A  mortgage  for  purchase  money  given  at  the  time  a  deed  from 
A  to  B  was  made  is  produced,  and  is  executed  with  proper  formality. 


1  Thayer  v.  Barney,  12  Minn.  613 ; 
Smith  V.  Jordan,  13  Id,  264. 

s  Be  Sandilands,  L.  R.  6  C.  P. 
411. 

8  Hall  V.  Bainbridge,  12  Q.  B. 
699. 

*  Burling  v.  Patterson,  9  C.  &  P. 
570. 

«  Ball  V.  Taylor,  1  C.  &  P.  417. 

•  Grellier  v.  Neale,  1  Peake,  199; 
Talbot  V.  IIodKon,  7Taunt.  251 ;  Be 
Huckvale,   L.  R.   1   P.  &  D.  375; 


Adam  v.  Kerr.  1  B.  &  P.  360; 
Andrews  v.  Motley,  12  C.  B.  (N. 
S.)526;  Vermicombe  v.  Butler,  3 
Sw.  &  T.  580;  Spellsburg  v.  Bur- 
dett,  10  Bl.  &F.840. 

'  Atkyns  v.  Horde.  1  Burr.  106. 

«  Ivy  V.  Yancv ,  31  S.  W.  Rep. 
937  (Mo.). 

»  Barker  v.  Keets.  1  Freem.  251; 
Brice  v.  Smith,  Welles,  1. 

J<^  Maverick  v.  Austin,  1  Bailey, 
59. 
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Tbe  deed  is  lost.    The  presumption  is  that  it,  also,  was  properly  exe- 
cated.i 

XV.  A  number  of  deeds  are  made  to  convey  property  to  different 
persons,  but  it  does  not  appear  which  was  made  first.  Tbe  presumption 
is  that  they  were  niade  in  proper  order.' 

XVI.  A  deed  is  made  to  A  and  B  jointly.  Tbe  presumption  is  that 
they  are  equally  interested.^ 

XVII.  A  warehouseman's  receipt  and  guaranty  indorsed  thereon  are 
produced.  The  prefiumption  is  that  they  were  executed  at  the  same 
time.^ 

XVni.  There  is  no  proof  when  a  deed  or  note  was  delivered.  The 
presumption  is  that  it  was  delivered  on  the  day  it  bears  date.' 

XIX.  The  prima  facie  evidence  of  the  facts  recited  in  a  receipt  must 
be  overcome  Ity  a  clear  preponderance  of  the  evidence.* 

XX.  A  deed  expresses  on  its  face  that  the  consideration  was  paid  by 
the  wife.    Tbe  presumption  is  that  it  was  her  own  money .^ 

XXI.  A  deed  is  duly  attested.  The  presumption  is  that  it  was  duly 
delivered.** 

XXII.  A  consideration  in  a  deed  is  not  expressed.  It  is  presumed  to 
be  tbe  value  in  money  of  the  property.' 

XXIII.  A  plaintiff  declares  on  a  certain  contract  which  the  statute 
requires  to  be  in  writing.    The  presumption  is  that  it  is  in  writing.^^ 

XXIV.  A  bill  of  complaint  is  brought  on  a  certain  agreement.  It 
does  not  state  whether  it  is  in  writing  or  not.  If  not  in  writing  it  would 
be  void  by  statute.    The  presumption  is  that  it  is  in  writing.^^ 

XXV.  There  Is  no  proof  whether  the  signature  of  the  maker  of  a 
deed  or  the  subscribing  witness  was  made  first.  The  presumption  is 
that  tbe  maker  signed  it  first." 


*  Godfrey  v.  Disbrow.  Walk. 
(Mich.)  260. 

*  Dudley  v.  Cadwell,  19  Conn. 
219.  But  see  Bissell  v.  Nooney,  33 
Conn.  441. 

3  Longv.McDougald,23A]a.413. 

*  Underwood  v.  Hngsack,  38  111. 
208. 

•Smiley  v.  Fries.  104  111.  416; 
People  V.  Snyder,  41  X.  Y.  397; 
Deininger  v.  McConnell.  41  111. 
227;  Hardin  v.  Crate.  78  111.  533; 
Morgan  v.  Burrow,  16  South.  Rep. 
432  (Miss.). 

*  Ennis  v.  Pullman  Palace  Car 
Co.,  46  N.  E.  Rep.  439  (111.). 


7  Stall  V.  Fulton,  30  N.  J.  (L.)  430. 
''If  tbe  ii^bole  of  certain  premises 
are  conveyed  for  a  given  price,  the 
necessary  presumption  is  that  some 
portion  of  that  price  is  paid  and 
received  for  every  portion  of  the 
premises.^'  Nutting  v.  Herbert, 
37  N.  H.  350. 

8  Powers  V.  Russell,  13  Pick.  69. 
B  Clements  v.  Landman,  26  Ga. 

401. 

WGibbs  V.  Nash,  4  Barb.  449; 
Coles  V.  Bowne,  10  Paige,  526. 

"  Printup  V.  Johnson,  19  Ga.  75. 

"  Hughes  V.  Debnam,  8  Jones 
(L.),  129. 
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XXVI.  A  mortgage  is  executed  on  land  in  B.  It  is  presumed  to  have 
been  executed  in  the  place  where  the  land  is  situated. > 

XXVn.  Real  estate  is  sold  by  A  and  B  jointly,  and  A  receiyes  all  the 
proceeds.  The  presumption  is  that  A  and  B  are  joint  owners,  and  that 
one -half  the  proceeds  belongs  to  each.* 

XXyni.  It  is  uncertain  whether  a  mortgage  was  paid  before,  at  or 
after  the  time  it  was  due.  The  presumption  is  that  it  was  paid  on  the  day 
it  was  due.' 

XXIX.  In  laying  out  a  town  the  lots  are  numbered  in  regular  arith- 
metical order.  The  lot«  are  one  hundred  acres  each.  The  presumption 
is  that  they  are  located  contiguous  to  each  other,  and  th  it  lot  ^^8'*  in- 
cludes all  the  land  between  *•?''  and  ^'O.'"* 

"It  would  be  very  inconvenient,"  it  was  said  in  case  II., 
* 'for  the  plaintiff  to  be  required  to  prove  that  the  stamps 
were  on  the  bills  before  their  first  indorsement  to  an  English 
holder,  as  required  by  the  act.  There  was  prima  facie  evi- 
dence that  the  act  had  been  complied  with,  and  it  was  for 
the  defendant  to  give  evidence  to  rebut  that." 

In  case  III.,  Lord  Ellenborough  said:  **If  the  annuity 
was  not  duly  enrolled,  that  proof  should  come  from  the 
other  side.  Here  is  an  assignment  executed  by  the  plaint- 
iff. I  will  presume  it  to  be  valid  until  the  contrary  is 
shown." 

In  case  IV.,  Bovill,  C.  J.,  said:  "I  think  there  \fi pnma 
facie  evidence  that  this  deed  was  sealed  at  the  time  of  its 
execution  and  acknowledgment  by  the  parties.  To  consti- 
tute a  sealing,  neither  wax  nor  wafer,  nor  a  piece  of  paper, 
nor  even  an  impression  is  necessary.  Here  is  something 
attached  to  this  deed  which  may  have  been  intended  for  a 
seal,  but  which  from  its  nature  is  incapable  of  retaining  an 
impression.  Coupled  with  the  attestation  and  the  certifi- 
cate, I  think  we  are  justified  in  granting  the  application 
that  the  deed  and  other  documents  mav  be  received  and 
filed  by  the  proper  oflScer."  Byles,  J.,  said:  *'I  am  of 
the  same  opinion.     The  sealing  of  a  deed  need  not  be  by 

1  Thayer    v.    Marsh,  11     Hun,        ^  Johnson  v.  Carpenter,  7  Minn. 

501.  176. 

'  Adams  v.  Leavens,  20   Conn.        *  Warren  v.  Pierce,  6  Me.  1 ;   19 

73.  Am.  Dec.  189. 
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means  of  a  seal ;  it  may  be  done  by  the  end  of  a  ruler  or 
anything  else.  Nor  is  it  necessary  that  wax  should  be  used. 
The  attestation  clause  says  that  the  deed  was  signed,  sealed 
and  delivered  by  the  several  parties ;  and  the  certificate  of 
the  two  special  commissioners  says  that  the  deed  was  pro- 
duced before  them,  and  that  the  married  women  'acknowl- 
edged the  same  to  be  their  respective  acts  and  deeds.'  I 
think  there  was  prima  facie  evidence  that  the  deed  was 
.sealed."  And  Smith,  J.,  added:  ''Something  was  done 
with  the  intention  of  sealing  the  deed  in  question.  I  con- 
cur in  granting  this  application,  on  the  ground  that  the 
attestation  is  prima  facie  evidence  that  the  deed  was  sealed, 
apd  that  there  is  no  evidence  to  the  contrary." 

In  case  VIII.,  Best,  C.  J.,  said  that  if  sealing  and  deliv- 
ery were  not  presumed,  and  the  proof  had  to  rest  upon  the 
fallible  memory  of  a  witness  at  a  distance  of  time,  as  to 
whether  all  the  requisites  were  performed  at  that  time,  great 
danger  would  result  to  every  kind  of  instrument  after  the 
lapse  of  years ;  and  a  member  of  the  bar  mentioned  that  he 
was  once  engaged  in  a  case  in  which  the  lord  chancellor 
held  that  similar  evidence  to  that  here  produced  was  suffi- 
cient to  raise  the  presumption  that  everything  necessary 
was  done,  and  that  to  rebut  'such  presumption  the  contrary 
must  be  distinctly  proved. 

"Where  a  deed  with  the  regular  evidence  of  its  execution 
upon  the  face  of  it  is  found  in  the  hands  of  the  grantee,  the 
presumption  is  that  it  has  been  duly  delivered."*  So  where 
each  one  of  several  joint  owners  of  land  takes  into  his  pos- 
session separate  parcels  cf  the  land,  and  the  land  is  then 
separately  held  and  claimed  during  many  years,  the  pre- 
sumption arises  that  a  partition  thereof  was  made  between 
the  parties,  under  which  partition  it  has  been  thus  held  and 
enjoyed.'^ 

"Much  is  to  be  presumed  in  favor  of  anciont  deeds  if 
accompanied  by  possession,  and  the  same  rule  luay  be  ap- 
plied to  wills  and  to  levies  of  executions  to  some  extent."' 

»  Ward  V.  Lewis,  4  Pisk.  51S.  ^  Hill  v.  Lord,  48  Me.  463;  Bond 

«  Russell  V.  Marks,  3  Mete.  (Ky.)     v.  Searrell,  3  Burr.  1773. 
37;  Mnnroe  v.  Gates,  4S  Me.  403. 
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In  case  XXII.  it  was  said:  **The  bill  is  silent  as  to 
whether  the  agreement  was  in  writing  or  not.  If  the  agree- 
ment was  such  a  one  that  it  was  required  to  be  in  \vriting 
by  the  Statute  of  the  Frauds,  then  it  is  to  be  presumed 
until  the  contrary  is  shown,  that  the  agreement  was  in 
writing,  for  it  is,  in  general,  to  be  presumed,  until  some- 
thing to  the  contrary  be  shown,  that  no  man  does  what  the 
law  forbids  or  what  the  law  declares  shall  be  invalid." 

In  case  XXVII.  it  was  said:  *'It  is  the  well  known 
practices  of  proprietors  of  townships  in  this  State,  to  have 
them  surveyed  out  in  ranges  and  lots,  causing  both  to  be 
numbered  in  regular  sequence.  They  then  sell  by  the  num- 
ber of  the  lot  and  ransje,  without  a  more  particular  descrip- 
tion,  and  the  purchaser  is  entitled  to  his  lot  according  to 
its  actual  location,  as  made  by  the  survey,  if  that  can  be 
ascertained,  if  not,  it  is  to  be  located  from  the  plan  of 
actual  admeasurement.  The  plaintiffs  are  the  owners  of 
number  eight,  in  the  first  range  east  in  Baldwin,  the  plan 
of  the  town  is  lost,  there  is  no  question  about  the  range 
lines,  between  which  number  eight  lies.  The  plaintiffs 
show  where  numbers  seven  and  nine  are,  and  these  lots  are 
located  beyond  controversy.  The  judge  instructed  the  jury 
that  number  eight  must  be  presumed  to  extend  from  seven 
to  nine,  and  that  the  burden  of  proof  was  upon  the  party 
interested  to  show  a  different  location  to  do  so  by  satisfac- 
tory evidence.  He  would  have  been  justified  in  using 
stronger  language ;  and  in  stating  that  eight  did  and  amst 
extend  from  seven  to  nine,  unless  a  different  original  loca- 
tion could  be  shown.  The  burden  of  proof  is  doubtless 
upon  the  plaintiffs  to  make  oiit  their  case ;  but  when  they 
show  the  range  lines  between  which  their  lot  is  founded, 
and  the  side  lines  of  the  lots  next  below  and  next  above 
theirs  in  number,  they  have  located  their  lot  and  made  out 
their  case;  if  it  be  not  successfully  controverted  by  oppos- 
ing testimony.  The  proprietors  voted,  it  seems,  to  lay  out 
their  town  in  one  hundred-acre  lots.  But  it  is  of  no  conse- 
quence what  they  proposed  or  intended  to  do ;  the  question 
is,  what  they  have  done,  by  their  surveyors  or  other  agents 
duly  authorized.      Their  intention,  as  manifested  by  their 
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vote,  was  very  inaccurately  executed ;  some  of  the  lots  ex- 
ceeding the  quantity,  which  is  not  unusual,  from  the  liberal 
admeasurement  formerly  made ;  and  some  falling  short  of 
the  number  of  acres  proposed,  which  has  less  frequently 
happened.  It  is  conceded  that  eight  ought  to  adjoin  seven, 
because  the  surveyor  must  have  begun  at  one  and  progressed 
onwards;  but  it  is  argued  that  it  would  not  conclusively 
follow  that  it  would  extend  to  nine,  especially  in  the  present 
instance,  where  the  plaintiff  claims  two  hundred  acres, 
instead  of  one  hundred,  to  which,  it  is  insisted,  his  lot 
should  be  restricted ;  and  that  it  ought  rather  to  be  pre- 
sumed that  the  surveyor  dropped  or  omitted  a  lot  in  his 
numbering.  But  it  must  be  considered  that  there  is  pre- 
cisely the  same  reason  for  presuming  that  nine  adjoins 
eight,  as  that  eight  adjoins  seven.  The  line,  therefore 
adjoining  seven  is  no  better  established  than  that  which 
adjoins  nine.  If  the  defendant  could  have  shown  original 
corners,  or  a  line  dividing  the  space  between  seven  and  nine, 
the  case  would  have  been  differently  presented.  But  the 
burden  of  proof  was  upon  him  to  do  this,  and  as  he  failed 
to  do  it,  eight  must  be  located  as  it  stands  numerically  ad- 
joining seven  on  one  side  and  nine  on  the  other.  Selling, 
a^  the  proprietors  do,  by  the  number  of  the  lot  and  of  the 
range,  the  range  and  lot  lines  are  referred  to  as  monuments, 
and  when  found,  will  govern  and  control  courses,  distances 
and  (|uantities." 

In  an  action  on  a  note  given  in  place  of  a  former  note  for 
a  larger  amount,  if  the  payee,  previous  to  such  substitution, 
had  collected  interest  from  the  collateral  securing  the 
former  note,  it  will  be  presumed  that  the  maker  was  duly 
credited  therefor  in  the  adjustment,  resulting  in  the  issue 
of  the  new  note.^ 

When  several  persons  sign  an  instrument  concluding  with, 
**Witne8s  our  hands  and  seals,"  and  some  place  seals  oppo- 
site their  names  and  others  do  not,  the  latter  are  presumed 
to  have  adopted  the  seals  affixed  by  the  others.^ 

J  First  Nat.  Bank  v.  Hall,  47  X.  «  Bnron  v.  Green,  18  South.  Rep. 
Y.  (S.)  1064.  870  (Flrt.)- 
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A  partner's  individual  note  in  settlement  of  his  half  of 
the  firm's  debt  on  a  mutual  account,  is  presumed  to  liqui- 
date  half  the  payee's  debt  to  the  firm.* 

Snb-Ruie  1. — Dates  are  presumed  to  be  correct,  when 
found  in  written  instruments  (a),  hut  are  no  evi- 
dence of  collateral  facts  (b)  . 

Illusi7'a(ions. 


A. 


I.  In  an  action,  to  prove  notice  of  certain  (acts  to  a  person  at  a  cer- 
tain time,  it  is  proposed  to  read  certain  letters  written  by  him  at  that 
time.  There  is  nothinjc  to  show  that  they  were  written  at  that  time  ex  - 
cept  their  date.  The  presumption  is  that  they  were  written  at  the  time 
they  bore  date.* 

II.  The  question  is,  at  what  time  a  bill  of  exchange  was  issued.  The 
presumption  is  it  was  issued  at  the  tiuic  it  bears  date.' 

III.  The  question  is,  when  a  certain  payment  was  made.  A  receipt 
is  produced  dated  September  8th.  The  presumption  is  that  it  was  made 
on  that  day.^ 

lY.  There  are  certain  indorsements  on  a  promit^siory  note  of  receipt 
of  interest.  It  being  material  to  know  at  what  time  they  were  made, 
the  presumption  is  that  they  were  made  at  the  time  they  bear  date.'^ 

V.  A  deed  is  dated  April  3d.  The  presumption  is  that  it  was  exe- 
cuted on  that  dav.^ 


» Nicklase  v.  Griffith.  26  S.  W. 
Rep.  381  (Ark.). 

«Potez  V.  Glossop.  2  Ex.  192; 
Sinclair  v.  fiaggaley,  4  M.  &  W. 
312;  Malpas  v.  Clement,  19  L.  J. 
(Q.  B.)  435;  Butler  v.  Mountgar- 
ret,  7  H.  L.  Cas.  647;  Morgan  v. 
Whitraore,  6  Ex.  713;  Baker  v. 
.Melbum,  2  M.  &  W.  853;  Hunt  v. 
V.  Massey,  1  B.  &  Ad.  902;  Pullen 
V.  Hutchinson.  25  Me.  249;  Mel- 
drum  v.  Clark,  Morris  (Iowa),  130; 
Abrams  v.  Pomeroy,  13  111.  133: 
Williams  v.  Woods!  16  Md.  220; 
Breck  y.  Cole,  4  Sandf.  80. 

'  Anderson  v.  Weston,  6  Bing. 


(N.  C.)  296;  Laws  v.  Rand,  3  C. 
B.  (N.  S.)  445;  Claridge  v.  Kleet, 
15  Pa.  St.  255.  An  exception  exists 
in  the  English  court:^  in  the  case  of 
proof  of  a  petitioning  creditor *s 
debt  in  bankruptcy  proceedings. 
Wright  V.  Lawson,  2  M.  &  W.  739. 

*  Caldwell  v.  Gamble,  4  Walls. 
292. 

A  Smith  V.  Battens,  1  Moo.  it  R. 
341. 

«  Smith  V.Porter.  10  Gray.  <>6: 
Costigan  t.  Gould,  5  Denio.  290; 
Pullen  v.  Hutchinson,  25  Mo.  242; 
Lake  Erie,  etc.,  R.  Co.  v.  Witbam, 
40  N.  E.  Rep.  1014. 
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VI.  A  note  is  dated  Jaly  1,  1874.  The  presamption  is  that  it  was 
executed  on  that  day.^ 

VII.  An  assignment  is  dated  on  a  certain  day.  The  presamption  is 
that  is  was  made  on  that  day.* 

VIII.  The  presamption  is  that  an  abstract  of  title  was  made  at  the 
time  it  bears  date.' 

IX.  A  bill  or  note  is  indoi-sed  in  blank.  Tbe  presamption  is  that  it 
was  indorsed  on  the  day  of  its  date  or  before  due.** 

X.  A  name  is  written  on  the  back  of  a  note.  The  presumption  is  that 
it  WHS  put  there  at  the  time  of  the  making  of  the  notc.^ 

XI.  The  question  is  at  what  time  an  action  of  replevin  whs  com- 
menced. The  writ  Is  produced  bearing  date  July  11,  1860.  Tbe  pre- 
sumption is  that  the  action  was  commenced  on  that  day.^ 

XII.  An  action  is  on  a  promissory  note.  The  writ  is  dated  April  15, 
1834,  one  day  before  the  expiration  of  six  years  which  would  bar  the 
action.  It  is  not  served  antil  April  24tb.  The  presamption  is  that  the 
action  was  commenced  on  April  15th.^ 

XIII.  A  written  paper  containing  a  statement  of  mutual  accounts  be- 
tween a  creditor  and  a  bankrupt  by  whom  it  was  signed,  and  bearing 
date  previous  to  the  bankruptcy,  shows  a  balauce  due  to  the  creditor. 
This  la  prima  facie  evidence  as  agaiust  tbe  as8lp;nees  in  an  action  brought 
by  them  against  the  creditor  that  it  was  written  at  the  time  it  bore  date.^ 

XIV.  To  rebut  a  charge  of  cruelty  certain  letters  are  introduced, 
written  by  the  wife  to  the  husband.  Tbere  is  no  presumption  that  they 
were  written  when  they  were  dated.* 

In  case  IIF.  it  was  said:  '*The  objection  is  that  there  is 
no  proof,  except  what  appears  on  the  face  of  the  receipt 
itself,  that  it  was  given  on  the  8th  of  September.  *  *  * 
We  have  come  to  the  conclusion  that  the  presumption  is 
that  it  was  fairly  done,  as  the  law  never  presumes  fraud; 
and  that  the  receipt  should  be  received,  with  proper  direc- 
tions from  the  court  that  if  manufactured  by  the  parties  it 

»  Knisely  v.  Sampson,    100    111.  Lyle  v.  Bradford,  7  T.  B.  Mon. 

573.  116;  Day  v.  Lamb,  7  Vt.  426.     But 

^  Byrd  v.  Tucker,  3  Ark.  451.  it  is  not  conclusive. 

^  Chicago  &  A.  R.  Co.  v.  Keegan,  '  Gardner  v.   Webber,   17  Pick. 

39  X.  E.  Rep.  33  (111.).  407. 

*  Hutchins  v.  Flintge,  2  Tex.  473.  «*  Sinclair  v.   Baggaley,  4    M.  & 

5  Benthall  v.  Judkins,  13  Mete.  W.  312. 

205.  9  Houligton  v.  Smith,  2  C.  &  P. 

<Federhen  v.    Smith,  3   Allen,  24. 
119;  Bunker  v.  Shed,  8  Mete.  150; 
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should  be  entitled  to  no  weight.  It  is  a  transaction  in  the 
usual  course  of  business,  as  it  is  well  known  that  receipts 
for  the  payment  of  money  are  frequently  given  without 
witness  of  the  payment." 

*'As  to  the  <tme,"  said  Taunton,  J.,  in  case  V.,  **I  have 
no  doubt,  if  the  indorsements  were  not  written  at  the  time 
they  purport  to  bear  date,  it  lies  on  the  defendant  to  prove 
it;  in  the  absence  of  all  evidence  to  the  contrary,  I  shall 
assume  that  they  were  written  at  the  time  they  bear  date." 

In  case  VI.  it  was  said:  ^^All  deeds  and  contracts  ought 
regularly  to  be  dated  on  the  day  of  their  execution.  This 
is  important  for  a  great  variety  of  purposes.  The  rights  of 
the  contracting  parties  are  not  unfrequently  made  to  depend 
upon  an  accurate  statement  of  time.  Accordingly,  it  is 
found  by  experience,  that  in  the  prudent  management  of 
affairs  this  rule  is  commonly  recognized  as  useful,  and  ob- 
served with  care,  and  this  being  at  once  the  usual  and  proper 
manner  of  conducting  a  transaction  of  this  kind,  it  may  well 
be  considered  reasonable  and  safe  to  conclude  in  any  par- 
ticular instance,  where  there  is  no  other  evidence  upon  the 
subject  that  any  legal  instrument  by  which  property  is  con- 
veyed, was  completed  on  the  day  on  which  it  bears  date. 
The  principle  omnia  proRsumuutur  rite  acta  is  not  confined 
merely  to  official  proceedings  or  the  doings  of  public  bodies, 
but  has  been  extended  to  acts  of  private  individuals,  ex- 
pressly when  they  are  of  a  formal  character  as  writings 
under  seal." 

In  case  XII.  it  was  said :  '^The  question,  then,  is,  whether 
the  date  or  the  service  of  the  writ  is  the  commencement  of 
the  action.  It  has  certainly  been  understood  in  Massa- 
chusetts that  the  day  of  the  date  was  the  commencement 
of  the  action.  It  in  prima  facie  evidence  only,  and  admits 
of  evidence  to  rebut  the  presumption  arising  from  the  date ; 
but  until  rebutted  the  presumption  is  to  prevail  that  the 
true  date  api)ears,  and  that  date  is  the  commencement  of 
the  suit. 

In  case  XIII.  Lord  Abinger  said :  "Those  cases  where 
it  has  been  held  that  promissory  notes  signed  by  the  bank- 
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rupt  are  not  evidence  sufficient  to  support  the  commission 
unless  proved  to  have  been  in  existence  before  the  bank- 
ruptcy, stand  on  a  peculiar  foundation  of  their  own,  which 
distinguishes  them  from  the  present.  In  those  cases  it  was 
the  interest  of  the  petitioning  creditor  to  support  the  com- 
mission, and  owing  to  the  jealousy  which  the  law  feels  of  a 
collision  between  him  and  the  bankrupt,  the  practice  has 
been  established  when  no  other  evidence  of  a  petitioning 
creditor's  debt  is  offered  than  a  paper  in  the  handwriting  of 
the  bankrupt,  to  require  proof  of  the  existence  of  that  docu- 
ment previous  to  the  act  of  bankruptcy.  But  it  has  never 
yet  been  held,  or  even  contended,  that  where  a  paper  is 
adduced  in  evidence  against  a  bankrupt  or  his  assignee,  the 
document  itself  is  not  prima  facie  evidence  that  it  was  made 
at  the  time  it  bears  date ;  and  I  never  yet  knew  an  instance 
where  the  defendant  was  called  upon  to  prove  the  actual 
date." 

^'Generally  speaking,"  said  Best,  C.  J.,  in  case  XIV.,  "a 
date  is  presumed  to  be  correct.  But  where  the  letters  of 
the  wife  are  given  in  evidence  in  favor  of  the  husband,  you 
must  prove  when  they  were  sent,  because  after  a  reconcilia- 
tion, husband  and  vvife  might  contrive  letters." 

B. 

I.  It  is  necessary  to  provf^  that  G  vvns  in  Baltimore  on  the  9th  of  No- 
vember, 1829.  A  promissory  note  dated  Baltimore,  November  9.  1829, 
and  «i^ned  by  G,  is  produced.  This  does  not  raise  a  presumption  that 
G  was  in  Baltimore  on  that  day.* 

1  Given  V.  Albert,  5  W.  &  S.  333.  See  Chapman  v.  Smoot,  5  All.  Rep. 
462  (Md.). 


CHAPTER  V. 

THE  PRESUMPTION  OF  IXNOCENCE  IN  CIVIL  CASES. 

RUIiE  19— A  person  who  is  shown  to  have  done  any 
act  is  presumed  to  have  done  it  innocently  and 
honestly  (a),  and  not  fraudulently*  (B),  illesrally' 
(C),  or  wickedly.' 

Illus(rati0)i8. 


A. 


I.  A  man  and  woman  live  and  cohabit  together.  The  presumption  is 
that  they  are  married.^ 

II.  Marriages  between  white  people  and  negroes  are  prohibited  under 
a  penalty.  A  negro  and  a  white  woman  live  together.  The  presump- 
tion is  that  thev  are  not  married.* 


^  Thus,  a  party  alleging  fraud 
must  prove  it.  Gutzweiler  v.  L8ck- 
man,  39  Mo.  91 :  Blaisdell  v.  Cowel, 
14  Me.  370;  Inhabitants  of  New 
l*ortland  v.  Inhabitants  of  Kings- 
field,  55  Me.  172;  Reeves  v. 
Dougherty,  7  Yerg.  222;  Paxton 
v.  Boyce,  1  Tex.  317;  Ex  parte 
Knowles,  2  Craneh  C.  C.  576; 
Cooper  V.  Galbraith,  3  Wash.  C. 
C.  546;  Hagar  v.  Thomson,  1 
Black,  80;  Greenw^ood  v.  Lowe, 
7  La.  Ann.  197;  Hewlett  v.  Hew- 
lett, 4  Edw.  Cb.  8;  Walkyns  v. 
Watkyns,  2  Atk.  97.  See  post, 
rule  90,  sub- rule  1. 

*  Cummings  v.  Stone,  13  Mich. 
70;  Gassett  v.  Godfrey,  26  X.  H. 


415;  Farmers',  etc.,  Bank  v.  De- 
troit, etc.,  R.  Co.,  17  Wis.  372; 
Howard  v.  Boor  man,  17  Wis.  459. 
'  Kenton  County  Ct.  v.  Bank 
LUk  Tiiinpike  Co.,  10  Bush,  529; 
Long  V.  State,  46  Ind.  582;  Chap- 
man V.  Mcllwrath,  77  Mo.  44; 
CroPS  V.  Brown,  41  N.  H.  289; 
Richards  V.  Kountze,  4  Neb.  209; 
Gay  V.  Bidwell,  7  Mich.  619;  Hab- 
ersham V.  Hopkins,  4  Strobh.  (S. 
C.)  239;  Russell  v.  Baptist  Theo- 
logical Union,  73  111.  337. 

*  Post  V.  Post,  70  111.  484;  Cope 
V.  Pearce,  7  Gill,  263. 

*  Armstrong    v.    Hodges,    2    B. 
Mon.  70. 
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ni.  A  husband  and  wife  separate;  the  former  goes  and  lives  and 
cohabits  with  another  woman.  The  presumption  is  that  he  has  obtained 
a  divorce.* 

lY.  A  marries  B  having  a  husband,  0,  living.  C  subsequently  dies. 
A  and  B  continue  to  cohabit.  The  presumption  is  that  they  have  been 
married  after  C's  death.* 

V.  A  being  under  the  legal  age,  contracts  a  marriage  with  B ;  the 
marriage  is  void.  When  A  comes  of  age,  B  is  on  her  death-bed  and  dies 
three  weelcs  thereafter;  during  that  time  they  continue  to  live  together 
and  to  be  recognized  as  husband  and  wife.  A  marriage  will  be  presumed 
to  have  taken  place  after  A  came  of  age.* 

VI.  To  sustain  a  plea  of  coverture,  a  defendant  swore  that  she  was 
married  at  a  certain  chapel  on  a  certain  day.  and  afterwards  cohabited 
with  her  husband ;  the  law  required  that  to  render  a  uiarriage  valid,  the 
chapel  in  which  it  was  solemnized  should  be  licensed.  Held,  that  the 
presumption  was  that  the  chapel  in  this  case  was  duly  licensed.^  . 

VII.  In  an  action  by  A  against  B,  A  alleged  that  B,  who  had  char- 
tered his  ship,  had  put  on  board  a  dangerous  commodity  by  which  a  loss 
happened,  toithout  due  notice  to  the  captain^,  or  any  other  person  employed 
in  the  navigation;  the  burden  of  proving  that  B  did  not  give  the  notice 
was  on  A.^ 

VIII.  A  railroad  company  is  authorized  to  construct  a  railroad  in  a 
public  street,  with  necessary  switches  and  turn-outs ;  it  makes  certain 
switches  which  it  is  alleged  are  a  nuisance.  The  presumption  is  that 
they  are  necessary,  and  the  burden  is  on  the  one  complaining  of  the 
nuisance.' 

IX.  A  physician  is  employed  to  treat  A's  wife  and  children.  In  a  suit 
for  his  services,  it  will  be  presumed  that  the  visits  for  which  he  charges 
were  necessary.' 

X.  A  statute  requires  that  the  taking  of  the  sacrament  should  be  a 
prerequisite  to  holding  a  certain  office.  The  presumption  is  that  a  per- 
son holding  such  office  is  qualified  in  this  manner.^ 

XI.  An  insolvent  exhibits  an  account  of  his  debits  and  credits  under 


^  Blanchard  V.  Lambert,  43  Iowa,  'Wilkinson  v.  Payne.  4  T.  R. 

228.     See    Morris    v.    Palmer,  33  468. 

A.11.  Rep.  329  ( Vt.) ;  Leach  v.  Hall,  *  Sichel  v.  Lambert,  15  C.  B.  (X. 

64  N.  W.  Rep.  790  (Iowa).  S.)  781. 

>  Blanchard  V.  Lambert,  43  Iowa,  ^  Williams  v.  East  India  Co.,  3 

228;  Tates  v.  Houston,  3  Tex.  433;  East,  104. 

Carroll  v.    Carroll.  20   Tex.  731;  «  Carson  v.   Central  R.   Co.,  35 

Fenton  v.  Reed,  4  Johns.  51 ;  Rose  Cal.  325. 

v.  Clark,  8  Page,  573;  Jackson  v.  '  Todd  v.  Myers,  40  Cal.  355. 

Clark,  18  Johns.  347.  »  King  v.  Hawkins,  10  East,  211. 
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oath.    The  presumption  is  that  it  is  a  true  account,  and  not  that  he  has 
committed  per  jury. > 

XII.  The  action  is  for  the  malicious  prosecution  of  the  plaintiff  with- 
out probable  cause.  The  burden  of  proving  the  absence  of  probable 
cause  IS  on  the  plaintiff.* 

Xin.  A  statute  provides  that  no  justice  of  the  peace  shall  hear  any 
examination  in  any  bar-room  where  spirituous  liquors  are  sold.  A 
justice  holds  an  examination  in  a  bar-room.  It  will  not  be  presumed 
that  spirituous  liquors  were  sold  there .^ 

XIV .  Both  parties  to  a  suit  testify  to  matters  within  the  knowledge 
of  both.  Material  evidence  of  one  is  not  contradicted  by  the  other.  It 
is  presumed  to  be  true.* 

XV.  The  question  is  whether  A  was  divorced  from  B,  A  having  sub- 
sequently married  C.  A  testifies  to  a  divorce  proceeding,  but  the  record 
having  been  destroyed,  there  is  no  evidence  that  the  decree  was  ever 
recorded.    The  presumption  is  that  it  was.* 

In  case  I.,  if  the  inference  should  be  that  they  were  not 
married,  there  must  be  an  inference  that  they  were  living 
in  unlawful  relations.  **The  mere  cohabitation  of  two 
persons  of  different  sexes,  or  their  behavior  in  other  re- 
spects as  husband  and  wife,  always  affords  an  inference  of 
greater  or  less  strength  that  a  marriage  has  been  solemnized 
between  them.  Their  conduct  being  susceptible  of  two 
opposite  explanations,  we  are  bound  to  assume  it  to  be 
moral  rather  than  immoral." 

In  case  II.,  the  presumption  is  that  the  parties  were  not 
married,  because  if  they  were,  they  were  guilty  of  violating 
the  express  words  of  a  penal  statute. 

"We  have  here,"  said  Keating,  J.,  in  case  VI.,  *'the  fact 
of  a  religious  ceremony  having  been  performed  by  a  minis- 
ter of  religion,  in  a  place  of  public  worship.  AH  that  is 
required  to  make  the  marriage  a  strictly  valid  marriage  is 
that  the  place  where  the  ceremony  was  performed  was  duly 

'  Hewlett  V.  Hewlett,  4  Edw.  (N.  deposited  some  money  with  B.    B 

Y.)  7.  swears  that  be  did  not.    The  verac- 

'  Lavender  v.  Hodgens,  32  Ark.  ity  uf  neither  is  impeached.    The 

764.  presumption  of  truth  Is  in  favor  of 

'  Savler  v.  Chipman,  1  Mich.  116.  A.    Hepburn  v.  Citizens'  Bank,  2 

*  Mattbews  v.  Lanier,  33  Ark.  91.  La.  Ann;  566. 

A  swears  that  on  a  certain  day  he  ^  Re  Edwards,  5S  Iowa,  431. 
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liceDsed  under  the  statute  for  the  celebration  of  mamuges, 
and  that  the  registrar  was  present.  The  question  is  whether 
we  may  presume  the  existence  of  these  two  requisites.  I 
think  we  may,  consistently  with  all  the  doctrines  of  legal 
presumptions,  fairly  presume  that  the  ceremony  was  prop- 
erly and  legally  performed,  seeing  that  if  it  were  otherwise 
the  officiating  clergyman  would  have  been  guilty  of  felony." 

It  was  argued  in  case  YII.  that  to  compel  A  to  prove  the 
want  of  notice  was  compelling  him  to  prove  a  negative 
which,  in  a  civil  action  at  least,  was  against  the  general  rules 
of  evidence.  But  Lord  EUenborough  said:  '*That  the 
declaration  in  imputing  to  the  defendants  the  having 
wrongfully  put  on  board  a  ship  without  notice  to  those  con- 
cerned in  the  management  of  the  ship,  an  article  of  a  highly 
dangerous,  combustible  nature,  imputes  to  the  defendants  a 
criminal  negligence,  can  not  well  be  questioned.  In  order 
to  make  the  putting  on  board  wrongful  the  defendants  must 
be  cognizant  of  the  dangerous  quality  of  the  article  put  on 
board,  and  if  being  so,  they  yet  gave  no  notice  considering 
the  probable  danger  thereby  occasioned  to  the  lives  of  those 
on  board,  it  amounts  to  a  species  of  delinquency  in  the  per- 
sons concerned  in  so  putting  such  dangerous  article  on 
board  for  which  they  are  criminally  liable  and  punishable 
as  for  a  misdemeanor  at  least.  We  are,  therefore,  of 
opinion,  upon  principle  and  the  authorities,  that  the  burden 
of  proving  that  the  dangerous  article  in  question  was  put 
on  board  withotit  notice  rested  upon  the  plaintiff's  alleging 
it  to  have  been  wrongfully  put  on  board  without  notice  of 
its  nature  and  quality." 

In  case  XY.  it  was  said:  ''The  next  question  is,  has  it 
been  established  that  deceased  and  appellant  were  divorced 
in  1873.  In  considering  this  question  we  shall  regard  the 
case  as  triable  anew  in  this  court.  The  appellant  testifies 
she  never  was  served  with  notice  of  any  such  an  action  and 
that  she  had  no  knowledge  of  any  such  proceeding.  What 
purports  to  be  a  copy  of  the  bar  docket  for  the  April  term, 
1873,  was  introduced  in  evidence,  and  it  fails  to  show  there 
was  such  a  cause  pending  at  that  term.      One  of  the  books 


A 
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being  a  record  of  the  proceedings  of  the  court  was  not 
destroyed.  No  decree  of  divorce  can  be  found  therein. 
The  first  record,  or  entry,  in  this  book  was  made  in  1869, 
and  the  last  in  1876,  so  that  it  covers  the  period  when  the 
divorce  is  claimed  to  have  been  obtained.  Two  decrees  of 
divorce,  between  other  parties,  are  set  out  in  length  in  said 
book,  as  having  been  procured  at  the  April  term,  1873.  The 
entries  in  the  book  are  not  in  regular  order.  Judgments  or 
decrees  rendered,  for  instance,  in  1872,  precede  a  judgment 
which  was  rendered  in  1870.  There  was  another  record 
book  which  was  destroyed  by  the  fire.  There  was  evidence 
tending  to  show  the  clerk  made  entries  in  both  of  these 
books  during  the  period  of  the  trial  of  the  action  for 
divorce.  The  evidence  fails  to  show  that  any  person  ever 
saw  the  alleged  decree  or  record  thereof.  On  the  other 
hand  there  is  evidence  which  can  not  be  ignored,  that  a  peti- 
tion was  filed  and  that  a  decree  of  divorce  was.  ordered  by 
the  couit,  and  a  sufficient  memorandum  made  by  the  judge  in 
his  calendar  to  enable  a  decree  to  be  drafted,  or  the  clerk  to 
make  the  appropriate  entry  of  record  that  a  divorce  had  been 
granted.  It  was  the  duty  of  the  clerk,  under  the  direction 
of  the  judge,  to  have  made  a  record  of  all  the  judgments  and 
decrees  of  the  court  which  were  made  at  the  April  term, 
1873.  It  must  be  presumed,  both  the  clerk  and  the  judge 
did  their  duty.  The  appellant  repeatedly,  and  in  divers 
persons,  after  the  divorce  is  claimed  to  have  been  obtained, 
admitted  such  to  be  the  fact,  and  afterwards  she  married 
one  Baker  and  cohabited  with  him  as  his  wife  in  the  same 
house  at  which  the  deceased  boarded.  It  is  insisted  the 
admission  of  the  appellant  that  there  was  a  divorce  should 
not  be  considered,  because  whether  there  was  a  divorce  or 
not  can  only  be  shown  by  the  record.  Whether  a  decree  of 
divorce  was  ever  entered  of  record  by  the  clerk  we  are 
not  entirely  satisfied.  But  that  such  a  decree  was  ordered 
by  the  court  and  directed  to  be  entered  of  record  we  can 
not  doubt.  This  being  so,  we  think  the  admissions  and 
acts,  and  conduct  of  the  appellant,  should  be  considered  in 
aid  of  the  presumption  that  a  decree  of  divorce  was  in  fact 


RULE  ID.]  INNOCENCE    IN    CIVIL    CA8EB.  117 

entered  of  record.  That  there  was  a  divorce  inu»t  be  con- 
ceded, or  the  other  result  follows  that  the  appellant  was 
guilty  of  bigamy  when  she  married  Baker,  and  that  the 
deceased  so  knew.  In  the  absence  of  clear  and  satisfactory 
evidence  to  the  contrary,  the  presumption  should  be  in- 
dulged that  a  divorce  had  been  obtained,  and  the  de- 
fendant lawfully  contracted  the  marriage  with  Baker.  The 
presumption  of  innocence  rather  than  guilt  should  be  in- 
dulged. The  evidence  is  quite  persuasive,  if  not  entirely 
satisfactory,  that  there  was  a  divorce.  When  to  this,  then, 
is  added  the  presumption  of  innocence,  and  the  acts  and 
declarations  of  the  appellant,  we  think  the  preponderance 
of  the  evidence  is  that  the  appellant  and  the  deceased  were 
duly  and  legally  divorced." 


B. 

I.  In  an  action  at  law  the  plaintiff  reads  to  the  jury  a  statement  in  the 
handwriting  of  the  defendant.  The  presumption  is  that  he  obtaiued  it 
fairly.* 

II.  A  pen>on  makes  a  deed  of  land.  The  pre.su mptlon  is  that  he  was 
seized  of  the  land  at  the  time.' 

III.  R  ^ives  to  L  an  order  on  J.  his  debtor,  for  a  sum  less  than  the 
debt;  he  also  gives  to  F  an  order  on  J  for  the  wbole  sum  due  from  J  to 
L.  F's  order  being  lost  the  question  is,  which  was  given  (irst.  The  pre- 
sumption is  that  the  order  in  favor  of  L  was.^ 

IV.  A  seeks  to  rescind  a  sale  of  land  made  by  B  to  him,  on  the  ground 
that  B  had  used  fraudulent  representations  in  making  the  sale.  The 
burden  is  on  A  to  prove  this,  as  the  presumption  is  in  B's  favgr.^ 

Y.  It  was  contended  that  a  sale  was  fraudulent.  The  court  instructed 
the  jury  that  ^'it  was  neces<<ary  that  the  defendant  8hould  adduce  stronger 
proof  to  establish  fraud  than  to  prove  a  debt  or  sale;  that  the  presump- 
tion was  that  every  man  acted  honestly  and  without  fraud,  and  when 
fraud  was  alleged  the  proof  must  not  only  be  sufficient  to  establish  an 

iHazen  v.   Henry,    6    Ark.    86.  'Bolster  v.  Cushman,  34Me. 428. 

'*The  possession  of  the  account  by  ^  James  River,  etc.,  Co.  v.  Little - 

defendant  raises  the  presumption  John,   18  Gratt.  63;  Littlejohn  v. 

not  only  that  it  was  rendered,  but  Ferguson,  Id. 

that   it    came   properly    into    bis  ^  Oaks  v.  Harrison,  24  Iowa,  179; 

hands.*'     Nichols    v.    Alsop,    10  Burton  v.  Mason,  26  Iowa,   392; 

Conn.  263.  Leighton  v.  Orr,  44  Iowa,  680. 
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innocent  act,  but  to  overcome  the  presamptlon  of  honesty/*    ffeld^ 
proper.! 

VI.  An  action  is  by  B  for  deceitfally  exchanging  property,  upon 
which  A,  one  of  the  parties,  had  an  adverse  claim  at  the  time  of  the 
exchange.    The  burden  is  not  on  B  to  show  that  he  had  no  notice.' 

VII.  To  remove  the  bar  of  the  Statute  of  Limitations  from  a  claim 
against  a  testator's  estate  the  plaintiff  provC'i  a  receipt  of  part  payment, 
signed  by  him,  which  was  found  in  the  testator's  room.  The  mere  fact 
that  the  plaintiff  was  seen  in  that  room  alone  would  not  justify  tbe  in- 
ference that  he  fraudulently  placed  his  receipt  among  the  testator's 
papers.' 

YIII.  A  mortgage  is  alleged  fraudulent.  The  burden  of  showing  this 
to  be  so  is  on  the  complainant.** 

IX.  A  la^^  allows  an  adminii^trator  commissions  on  the  money  in  his 
hands  except  where  be  fails  to  malse  annual  reports  to  the  ordinary.  In 
proceedings  in  which  it  was  charged  that  an  administrator  was  not  enti- 
tled to  money  which  he  claimed  as  commission,  the  burden  of  showing 
that  he  did  not  make  the  required  returns  is  on  the  complainant;  the 
presumption  is  that  he  did  his  duty.< 

X.  On  the  person  of  a  passenger  Icilled  in  a  railroad  wreck  were  found 
a  non- transferable  pass  issued  to  another  person  and  a  conductor's 
check.    Ileldy  that  the  presumption  is  that  he  was  a  lawful  passenger.* 

In  case  III.  it  was  said:  **In  the  absence  of  any  evidence 
on  the  subject  the  presumption  must  be  that  L's  order  was 
given  first.  For  it  would  have  been  an  act  of  folly  as  well 
as  a  fraud  in  R  to  give  L  an  order  for  the  amount  of  his 
debt  when  he  had  already  given  F  an  order  for  the  whole 
balance  due  him  from  the  company.  The  court  will  not  pre- 
sume this,  in  the  absence  of  all  evidence,  but  will  presume 
the  contrary." 

In  case  IV.  it  was  said:  "To  say  the  least  it  is  left  much 
in  doubt  whether  defendant  ever  made  the  representations 
charged.  The  presumption  is  that  the  transaction  was  fair 
and  honest,  and,  as  plaintiff  affirms  the  contrary,  it  is  his 


1  Hatch   V.     Bayley,    12    Cush.  *  Price  v.  Gover.  40  Md.  102. 
(Mass.)  27.  »  Gee  v.  Hicks,  Rich.  (S.  C.)  Eq. 

2  Patee  v.   Pelton,  48   Vt.    182.  Cas.  5. 

And  see  Hibbard  v.  Mill,  48  Vt.  « Louisville,    etc.,     R.     Co.     v. 

243.  Thompson,  107  Ind.  442. 
8  Carroll  v.  Qiiinn,  13  Md.  379. 
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duty  to  sustain  his  allegations  by  sufficient  proof,  by  such 
evidence  as  will  satisfy  the  conscience  of  the  chancellor. 
When,  upon  all  the  facts,  the  case  is  left  in  equipoise,  the 
party  affirming  must  fail." 

"It  is  crtainlj'  true,"  said  Mr.  Justice  Story,  delivering 
the  judgment  of  the  Supreme  Court  in  another  case,*  **that 
length  of  time  is  no  bar  to  a  trust  clearly  established,  and 
in  a  case  where  fraud  is  imputed  and  proved,  length  of  time 
ought  not,  upon  principles  of  eternal  justice,  to  be  admitted 
to  repel  relief.  On  the  contrary,  it  would  seem  that  the 
lenorth  of  time  durino:  which  the  fraud  has  been  success- 
fully  conceded  and  practiced  is  rather  an  aggravation  of 
the  office  and  calls  more  loudly  upon  a  court  of  equity  to 
grant  ample  and  decisive  relief.  But  length  of  time  neces- 
sarily obscures  all  human  evidence,  and  as  it  thus  removes 
from  the  parties  all  the  immediate  means  to  verify  the  value 
of  the  original  transaction,  it  operates,  by  way  of  pre- 
sumption, in  favor  of  innocence  and  against  imputation  of 
fraud.  It  would  be  unreasonable  after  a  great  length  of 
time  to  require  exact  proof  of  all  the  minute  circumstances 
of  any  transaction,  or  to  expect  a  satisfactory  explanation 
of  every  difficulty,  real  or  apparent,  with  which  it  may  be 
incumbered.  The  most  that  can  fairly  be  expected  in  such 
cases,  if  the  parties  are  living,  from  the  frailty  of  memory 
and  human  infirmity,  is  that  the  material  facts  can  be  given 
with  certainty  to  a  common  intent,  and  if  the  parties  are 
dead  and  the  cases  rest  in  confidence  and  in  parol  agree- 
ments, the  most  that  we  can  hope  is  to  arrive  at  probable 
conjectures  and  to  substitute  general  presumptions  of  law 
for  exact  knowledge.  Fraud  or  breach  of  trust  ought  not 
lightly  to  be  imputed  to  the  living,  for  the  legal  presump- 
tion is  the  other  way,  and  as  to  the  dead  who  are  not  here 
to  answer,  for  themselves  it  would  be  the  height  of  in- 
justice and  cruelty  to  disturb  their  ashes  and  violate  the 
sanctity  of  the  grave  unless  the  evidence  of  fraud  be  clear 
beyond  a  reasonable  doubt." 

But  fraud   may   be   inferred   from   circumstances.      In 

'  Prevost  V.  Qralz,  6  Wheat.  (U.  S.)  481 ;  1  Pet.  C.  C.  364. 
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Morford  v.  Peck^^  the  court  say :  '*The  last  point  which  we 
propose  to  discuss  is  contained  in  the  first  proposition  of 
the  charge  to  the  jury,  who  were  told  that  the  plaintiffs 
must  prove  the  fraud,  and  that  it  could  not  be  inferred. 
The  court  probably  intended  by  this  merely  to  convey  to 
the  jury  the  idea  embodied  in  the  maxim  so  often  quoted, 
that  'the  law  never  presumes  fraud.'  The  maxim  itself 
is  liable  to  mislead  a  jury,  and  requires  explanation  to  the 
effect  that  the  law  in  its  charitable  estimate  of  human 
nature,  never  supposes  a  person  guilty  of  a  thing  so  base 
until  it  is  proved;  but  it  must  never  be  taken  to  mean  that 
the  law  will  not  imply  fraud  from  facts  and  circumstances 
where  it  is  not  directly  proved,  or  will  not  in  some  cases 
even  find  constructive  fraud  where  no  actual  fraud  is 
proved.  The  above  maxim  embodies  a  principle  similar 
to  that  which  obtains  in  criminal  cases,  that  the  law  pre- 
sumes every  one  innocent  until  proved  guilty ;  but  it  would 
hardly  do  to  say  that  guilt  can  never  be  inferred :  for,  in 
most  criminal  cases,  especially  of  a  felonious  character,  the 
conclusion  of  guilt  must  be  arrived  at,  if  at  all,  by  the  aid 
of  indirect  evidence,  by  inference  from  other  facts  and  cir- 
cumstances. We  think  the  judge  made  the  maxim  more  mis- 
leading by  substituting  'inferred'  for  'presumed.'  The 
f owner  is  a  stronger  word  than  the  latter  (in  connection 
with  the  words  can  not)  for  the  purpose  of  excluding  in- 
direct evidence.  To  infer  is  derived  from  the  Latin  inferre^ 
compounded  of  'in,'  from,  and  ^ferre^  to  carry  or  bring, 
and  its  stiict  meaning  is  to  bring  a  result  or  conclusion  from 
something  back  of  it,  that  is,  from  some  evidence  or  daia 
from  which  it  may  be  legally  deduced.  But  'to  presume* 
is  from  the  Latin  j9rocj?wvwe?'e,  consisting  of  'j9roc,'  before 
and  '»«/mere,'  to  take  and  signifies  to  take  or  assume  a 
matter  beforehand,  without  proof — to  take  for  granted. 
We  do  not  suppose  jurors  would  weigh  these  words  in  the 
light  of  such  a  verbal  criticism,  but  we  know  of  no  better 
way  to  illustrate  the  substantial  difference  in  the  impression 
which  these  two  words  are  calculated  to  make  on  the  cora- 

M6  Conn.  384. 
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mon  mind.      We  think  this  proposition,  standing  by  itself, 
was  calculated  to  mislead  the  jury." 

C. 

I.  It  is  alleged  that  certain  goods  were  sold  contrary  to  law.  The 
burden  of  proving  that  the  sale  was  in  violation  of  law  is  on  the  party 
alleging  it.^ 

II.  A  statute  allows  ten  per  cent,  interest  to  be  reserved  only  in  the 
case  of  money  loaned.  A  contract  provides  for  the  payment  of  ten  per 
cent,  interest  without  showing  the  consideration.  The  presumption  is 
that  it  was  money  loaned.* 

in.  The  question  is  whether  A  has  committed  a  certain  act.  The 
doing  of  the  act  renders  A  liable  to  a  penalty.  That  A  has  done  an  act 
involving  a  penalty  will  not  be  presumed.' 

IV.  A  sues  B  for  services  as  B's  bar-keeper.  There  is  no  proof 
whether  B  is  a  legal  seller  of  liquor,  t.  «..  has  a  license.  The  presump- 
tion is  that  he  has.^ 

V.  A  is  sued  for  destroying  certain  dwelling  houses.  In  mitigation 
of  damages  he  offers  to  prove  that  the  houses  were  houses  of  ill -fame 
and  could  not  have  been  rented  for  any  other  purpose — ^hcn<>st  people 
would  not  live  in  them.  The  evidence  is  inadmissible;  for  the  law  can 
not  presume  that  future  tenants  will  violate  the  law.^ 

RULE  19a. — Negrligrence  is  not  presumed,  and  the 
mere  fact  of  injury  to  the  plaintiff  is  not  evidence 
of  nesrlisrence  on  the  part  of  the  defendant/ 


^Trott  V.  Irish,  1  Allen,  481; 
Hewes  v.  Platts,  12  Gray,  143; 
StebbinB  V.  Leowolf,  1  Cush.  137; 
Kidder  v.  Norris,  18  N.  H.  532. 

*  Sutphen  v.  Cushman,  35  111. 
187. 

« Sidney  v.  Sidney,  3  P.  Wms. 
270;  Clark  v.  Periam,  3  P.  Wuig. 
334;  Scholes  v.  Hilton,  10  M.  &  W. 
15.  • 

4  Tim^on  v.  Moulton,  3  Cush.  269. 

*  Johnson  V.  Farwell,  7  Me.  370. 

*  Thomp.  Neg.,  p.  1227,  et  seq.; 
Alden  v.  R.  Co..  26  K.  Y.  102; 
Lindsay  v.  R.  Co.,  27  Vt.  643; 
Hanmach  v.  White,  11  C.  B.  (N. 
S.)  688;  Knight  v.  Cooper,  36  W. 
Va.  232;  14  S.  E.  Rep.  999;  Uazel 


v.  R.  Co.,  132  Pa.  St.  96;  18  Atl. 
Rep.  116;  Griffin  v.  R.  Co.,  148 
Maps.  143;  19  N.  E.  Rep.  166; 
Baden  field  v.  Ins.  Co.,  l.')4  Mass. 
77;  Minty  v.  R.  Co.,  4  Idaho, 
437;  Mobile,  etc.,  R.  Co.  v.  God- 
frey, 39  N.  E.  Rep.  590  (111.); 
Yarnell  v.  R.  Co.,  113  Mo.  570; 
Siewart  v.  R.  Co.,  20  S.  E.  Rep. 
977  (W.  Va.);  Cincinnati,  etc..  R. 
Co.  V.  Howard,  124  Ind.  280;  Gulf, 
etc.,  R.  Co.  V.  Shreder.  88  Tex. 
152;  Ward  v.  It.  Co.,  25  Ore.  43:*; 
Pierce  v.  Kile,  80  Fed.  Rep.  865; 
Suburban  Electric  Co.  v.  Nugent, 
32  L.  R.  A.  700  (N.  J.) ;  Sheffer  v. 
Willoughby.  163  111.  518;  Williams 
V.  R.  Co.,  15  S.  E.  Rep.  522  (Va.); 
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Illustrations. 

I.**  A  building  or  a  yessel  or  other  property  takes  Are.  There  \s  no 
presamption  of  negligence  in  the  owner. * 

U.  A  physician  is  sued  for  anslcillfally  performing  an  operation.  The 
burden  of  proof  of  negligence  is  on  the  plaintiff.* 

III.  It  is  proved  that  A's  horses  ran  away  and  injured  B.  No  pre- 
sumption of  negligence  on  the  part  of  A  arises.' 

TV.  A  druggist  sells  B  a  poisonous  drug  which  hurts  A.  Xegligence 
on  the  part  of  the  druggist  is  not  presumed.^ 

RULE  19b. — But  when  the  thins:  is  under  the  man- 
agrement  of  the  defendant,  and  the  accident  is 
such  as  ordinarily  does  not  happen  if  those  who 
have  its  managrcment  use  proper  care,  a  presump- 
tion of  uegrlifircnce  arises  from  the  happening:  of 
the  accident.^ 

I.  A  boiler  on  A's  premises  or  being  used  by  him  explodes,  injuring 
B.  In  a  suit  by  B  against  A  the  presumption  is  that  it  was  negligently 
made  or  used.* 


111.,  etc.,  R.  Co.  V.  Hobbs  38  111. 
(App.)  130;  Atchison,  etc.,  R.  Co. 
V.  Leeper,  2  Kas.  (App.)  662;  43 
Pac.  Rep.  788;  Henry  v.  Bracken- 
ridge  Co.,  48  La.  Ann.  950;  20 
South.  Rep.  221. 

1  Bryan  v.  Fowler.  70  N.  C.  596; 
Lansing  v.  Stone,  37  Barb.  15;  The 
Bu(7keye,  7  Biss.  23. 

*  State  V.  Housekeeper,  70  Md. 
162;  Ewing  V.  Goode,  78  Fed.  Rep. 
442. 

*  Mo.  Pac.  R.  Co.  V.  Hackett,  54 
Kas.  316;  Hart  v.  Park  Co.,  157 
111.  9;  41  N.  E.  Rep.  620. 

*  Howes  V.  Rose,  13  Ind.  (App.) 
674;42X.  £.  Rep.  303. 

•Houston  V.  Brush,  66  Vt.  331; 
29  Atl.  Rep.  383;  Huey  v.  Gahien- 
beck,  121  Pa.  St.  238;  15  Atl.  Rep. 
620;  Holbrook  v.  R.  Co.,  12  N.  Y. 
230;  64  Am.  Dec.  572;  Alpena  v. 
Churrhlll,  53  Mich.  607;  19  N.  W. 
Rep.  549;  Houser  v.  R.  Co.,  80  Md. 


146;  30  Atl.  Rep.  906;  Shafer  v. 
Lacrock,  168  Pa.  St.  497 ;  Haynes  v. 
Raleigh  Gas  Co.,  114  N.  C.  203; 
Lyons  v.  Rosenthal,  11  Hun,  46; 
Warren  v.  Kaufman,  2  Phila.  259; 
Hays  V.  Gallagher,  72  Pa.  St.  136; 
Thomas  v.  Tel  Co.,  100  Mass.  156 ; 
Western  Union  Tel.  Co.  v.  Nelson, 
82  Md.  293;  Martin  y.  Coleman,  34 
N.  Y.  (S.)  1143;  35  Id.  1069;  Sheri- 
dan V.  Foley,  58  N.  J.  (L.)  230;  33 
Atl.  Rep.  484.  See  note  to  Barn- 
owski  V.  Helson,  in  15  L.  R.  A.  33, 
41;  Greco  v.  Bernheimer,  40  N. 
Y.  (S.)  677.  As  to  negligence  of 
per-on  on  bicycle,  see  Myers  v. 
Hinds,  33  L.  R.  A.  356  (Mich.).. 

«  III.  Cent.  R.  Co.  v.  Phillips.  49 
III.  234;  III.  Cent.  R.  Co.  v.  Houck, 
72111.285;  Jndson  v.  Grant  Pow- 
der Co.,  107  Cal.  549.  But  nee 
Brunner  v.  Blalsdeli,  170  Pa.  St. 
725;  32  Atl.  Rep.  607. 
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II.  A^8  property  is  destroyed  by  sparks  from  the  locomotive  of  a  rail- 
road company.  The  presumption  is  that  the  sparks  were  negligently 
emitted.^  • 

III.  A  vessel  is  lost  without  stress  of  weather  or  without  sustaining 
any  damages  from  dangers  of  the  seas.  The  presumption  is  that  she  was 
not  properly  built,  equipped  or  managed.' 

IV.  A  blast  explosion  injuries  a  horse.  The  presumption  is  that  it 
(the  blast)  was  not  properly  covered.' 

y.  An  animal  is  killed  by  a  railroad  locomotive  on  the  track.  The 
presumption  is  that  it  was  negligently  killed.^ 

VI.  A,  while  making  an  inquiry  at  the  door  of  the  house  in  which  B 
had  oflQces,  received  a  push  from  B's  servant,  who  was  watching  a  pack- 
ing-case of  B's  which  was  propped  against  the  wall  of  the  house.   At  the 


*  Aldridge  v.  Great  Western  R. 
Co.,  3  Man.  &  6.  615;  Piggot  v. 
Eastern,  etc.,  R.  Co.,  3  C.  B.  229; 
Smith  V.  London,  etc..  R.  Co.,  L. 
R.  6  C.  P.  14;  Gibson  v.  South- 
eastern R.  Co.,  1  Frost.  &  Fin.  23; 
Fitch  V.  Pacific  R.  Co.,  45  Mo.  325; 
Bedford  v.  Hannibal,  etc.,  R.  Co., 
46  Mo.  456;  Clemens  v.  Hannibal, 
etc.,  R.  Co.,  53  Mo.  366;  Coale  v. 
Hannibal,  etc.,  R.  Co.,  60  Mo.  227; 
Coates  V.  Missouri,  etc.,  R.  Co.,  61 
Mo.  38  (overruling  Smith  v.  Han- 
nibal, etc.,  R.  Co..  37  Mo.  287); 
Bass  V.  Chicago,  etc.,  R.  Co.,  28 
III.  9;  Illinois,  etc.,  R.  Co.  v. 
Mills,  42  111.  407;  Toledo,  etc.,  R. 
Co.  v.  Larmon,  67  111.  68.  Since 
adopted  by  statute:  Rev.  Stat.  III. 
1877,  chap.  114,  §  89;  Chicago,  etc., 
R.  Co.  v.  McCahiil,  56  111.  28; 
Pittsburgh,  etc.,  R.  Co.  v.  Camp- 
bell, 86  111.  443;  Burke  v.  Louis- 
ville, etc.,  R.  Co.,  7  Heisk.  451; 
Spaulding  v.  Chicago,  etc.,  R.  Co., 
30  Wis.  110;  Menomonle  River 
Sash  Co.  v.  R.  Co.,  91  Wis.  447;  65 
N.  W.  Rep.  176;  Burlington,  etc., 
R.  Co.  v.  Westover,  4  Neb.  268; 
Longabaugh  v.  Virginia  City,  etc., 
R.  Co.,  9  Nev.  271;  Woodson  v. 
Milwaukee,  etc.,  R.  Co.,  21  Minn. 
60;  White  v.  R.  Co.,  1  S.  D.  326. 


The  rule  is  otherwise  in  some 
State*.  SeeThomp.Neg.,163,154; 
Jacksonville,  etc.,  R.  Cn.  v. 
Peninsular  Land  Co.,  27  Fla.  1; 
Taylor  v.  R.  Co.,  174  Pa.  St.  71 ;  74 
Atl.  Rep.  457;  Lake  Erie,  etc..  R. 
Co.  V.  Gossart,  14  Ind.  (App.)  244; 
24  X.  £.  Rep.  818. 

'  Sneihen  v.  Memphis  Ins.  Co., 
3  La.  Ann.  474;  48  Am.  Dec.  46; 
Patrick  v.  Hallett,  1  Johns.  246; 
Talcot  V.  Commercial  Ids.  Co..  2 
Johns.  12;  Miller  v.  Ins.  Co.,  2  Mc- 
Cord  (S.  C),  336;  13  Am.  Dec. 
734;  Dupeyre  v.  W.  Ins.  Co.,  2 
Rob.  (La.)  457;  38  Am.  Dec.  465. 
See  The  Warren  Adams,  74  Fed. 
Rep.  413;  Morrison  v.  Ins.  Co.,  28 
Nova  Scotia,  346 ;  The  Queen  of  the 
Pacific,  75  Fed.  Rep.  74. 

»  Ulrich  V.  McCabe,  1  Hilt.  251. 

<  Little  Rock,  etc.,  R.  Co.  v.  Fin- 
ley.  37  Ark.  562;  Little  Rock,  etc., 
R.  Co.  V.  Henson,  38  Ark.  415; 
Georgia  R.  Co.  v.  Willis,  28  Ga. 
317;  Georgia  R.  Co.  v.  Monroe,  49 
Ga.  373;  Forhnerv.  Kean,  32.S.  W. 
Rep.  265  (Ky.);  Chicago,  etc.,  R. 
Co.  v.  Smedley,  65  111.  (App.)  644; 
Randall  v.  R.  Co.,  107  N.  C.  748. 
But  see  Terre  Haute,  etc.,  R.  Co.  v. 
Clem,  123  Ind.  15;  Eddy  v.  Lafay- 
ette, 49  l«ed.  Rep.  798. 
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same  time  the  packing-case  fell  upon  A's  foot,  injuring  him.  There  was 
no  evidence  to  show  how  the  packing-case  came  to  fall,  or  who  placed 
it  against  the  wall.  The  fact  that  the  packing-case  fell  was  prima  facie 
evidence  of  its  having  been  set  up  improperly.^ 

VII.  As  A  was  passing  along  a  highway  under  a  railroad  bridge, 
which  was  a  girder  bridge  resting  on  a  perpendicular  brick  wall  with 
pilasters,  a  brick  fell  from  the  top  of  one  of  the  pilasters  on  which  one  of 
the  girders  rested,  and  injured  the  plaintiff.  A  train  had  passed  just 
previously.  Held,  that  so  unusual  an  occurrence  as  the  falling  of  a  brick 
wiLS  prima  facie  evidence  from  which  the  jury  might  infer  negligence  in 
the  railroad.* 

VIII.  The  walls  of  a  building  fell  into  a  street  injuring  A,  a  pedes- 
trian. There  was  no  storm  raging  or  any  outside  circumstances  to  cause 
the  fall.  The  presumption  of  negligence  of  the  owner  was  held  to  arise.' 

IX.  Wliile  D  was  walking  on  the  sidewalk  of  a  public  street  an  em- 
ploye of  P,  who  was  repairing  a  building  overhead,  let  fall  a  chisel, 
which  struck  D  on  the  head  infiicting  a  serious  injury.  Held^  that  this 
established  a  prima  facie  case  of  negligence  on  the  part  of  P.* 

X.  A  child  accompanying  her  mother  is  in  a  store.  An  unfastened 
mirror  standing  against  the  wall  falls  on  the  child.  The  presumption  of 
negligence  on  the  part  of  the  owner  of  the  shop  arises.* 

XI.  A  passerby  is  hurt  by  the  falling  of  a  wire  or  of  a  glass  insulator 
from  a  telephone  or  telegraph  pole.  The  presumption  of  negligence 
arises.* 

The  reasons  given  by  the  courts  which  follow  the  rule  in 
ease  II.  is,  that  all  information  as  to  the  construction  and 
working  of  its  engines,  and  of  the  particular  one  in  fault,  is  in 
the  possession  of  the  company,  as  are  also  the  means  of  re- 
butting the  charge  of  negligence  entirely  in  its  power.  An 
outsider  can  hardly  be  expected  to  prove  that  in  the  con- 
struction of  the  engine,  or  in  the  use  of  it  at  the  time  the 
injury  occurred,  the  company  was  guilty  of  negligence.  He 
can  only  prove  that  his  property  was  destroyed  by  one  of 
the  company's   locomotives;    and,  having  done  this,  it  is 

»  Brigg«  V.  Oliver,  4  H.  &C.403.  «  Sangster  v.  T.  Eaton  Co.,  21 

2  Kearney  v.  R.  Co.,  L.  R.  5  Q.  B.  Ont.  (App.)  624. 

411 ;  6 /d.  769.  «  Quill  v.  Empire  Tel.  Co.,  92 

"Mullen  V.  St.  John,  57  N.  Y.  Hun,    589;    Denver    Ele.  Co.    v. 

567;  Ryder  v.   Kinsey,  62   Minn.  Simpson,    21    Colo.    371;  41  Pac. 

567.  Rep.  499;  West.   U.  Tel.  Co.    v. 

^Dixon  v.  Pluns,  OSCal.  384;  31  Nelson,  82  Md.  293;  33  All.  Rep. 

Pac.  Rep.  931.  763. 
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but  proper  to  call  on  the  defendant  to  show  that  he  was  not 
negligent,  that  he  employed  careful  and  competent  servants, 
and  that  he  had  used  the  movSt  improved  appliances  to  pre- 
vent the  escape  of  tire  from  his  engines.^ 

In  case  V.  it  is  said :  *'We  incline  to  think  that  the  mere 
fact  that  the  company's  train  killed  the  cows  was  sufficient 
to  raise  the  presumption  that  the  killing  was  the  result  of 
negligence  in  the  company's  servants.  When  one  man  kills 
another  the  law  implies  malice  in  the  killer;  so  if  one  man 
kills  another's  cattle  ought  there  not,  in  like  manner,  to  be 
an  implication  of  malice  or  negligence  in  the  latter?" 

In  case  VI.  it  was  said:  "There  is  abundant  evidence 
that  the  plaintiff  (defendant)  was  responsible  for  this 
packing-case.  It  was  his ;  it  was  close  to  his  premises,  and 
there  was  evidence  that  his  servant  was  watching  it.  If, 
therefore,  it  was  in  an  unsafe  position,  and  did  damage,  he 
is  responsible.  Was  there,  then,  evidence  of  this?  I  think 
there  was,  and  that  this  is  one  of  those  cases  in  which,  as 
has  been  said,  *re«  ipsa  loquitur.''  Packing  cases  carefully 
placed  in  a  proper  position  do  not  naturally  tumble  down  of 
their  own  accord,  and  we  have  no  right  to  assume  that  the 
fall  of  this  packing-case  was  caused  by  the  act  of  some  one 
who  was  not  the  defendant's  servant.  But  as  in  Byrne  v, 
Boadle^  it  was  said  that  casks  of  flour  do  not  roll  out  of 
windows  naturally,  and  that  if  one  of  them  falls  in  the 
course  of  being  handed  out,  that  is  pHma  facie  negligence 
in  those  who  are  handing  it  out ;  and  as  in  Seoii  v,  London^ 
etc..  Docks  Company,^  it  was  said  that  if  a  bag  of  sugar, 
on  being  let  down  in  a  sling,  falls^  that  is  prima  facie  evi- 
dence of  its  having  been  improperly  placed  in  the  sling — so 
here  the  facts  show  a  prima  facie  case.  The  substance  of 
the  matter  is  that  a  packing-case,  for  which  the  defendant 
was  responsible,  fell  on  the  plaintiff  and  injured  him,  aud 
that  raises  a  question  for  the  jury  as  to  the  defendant's 
negligence." 


'  Thomp.  Neg.  153.  »  3  H.  &  C.  596. 

« 2  H.  &  C.  722. 
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In  case  VII^  Cogkburn,  C.  J.,  said:  **I  think  the  brick 
being  loose  affords  prima  facie  a  presumption  that  they 
(the  railroad)  had  not  used  reasonable  care  and  diligence. 
It  is  true  that  it  is  possible  that,  from  changes  in  the  tem- 
perature, a  brick  might  get  into  the  condition  in  which  this 
brickwork  appears  to  have  been,  from  causes  operating,  so 
speedily  as  to  prevent  the  possibility  of  any  diligence  and 
care,  applied  to  such  a  purpose,  intervening  in  due  time  so 
as  to  prevent  an  accident.  But  inasmuch  as  our  experience 
of  these  things  is  that  bricks  do  not  fall  out  when  brick- 
work is  kept  in  a  proper  state  of  repair,  I  think  where  an 
accident  of  this  sort  happens  the  presumption  is  that  it  is 
not  the  frost  of  a  single  night,  or  of  many  nights,  that 
would  cause  such  a  change  in  the  state  of  this  brickwork  as 
that  a  brick  would  fall  out  in  this  way ;  and  it  must  be  pre- 
sumed that  there  was  not  that  inspection  and  that  care  on 
the  part  of  the  defendants  which  it  was  their  duty  to 
apply." 

In  case  VIII.  the  court  said:  "It  is  as  impossible  to  con- 
ceive of  this  building  so  falling,  unless  it  was  badly  con- 
structed or  in  bad  repair,  as  it  is  to  suppose  that  a  seaworthy 
ship  would  go  to  the  bottom  in  a  tranquil  sea  and  without 
collision.  The  mind  necessarily  seeks  for  a  cause  for  the 
fall.  That  is  apparently  the  bad  condition  of  the  structure. 
This  again  leads  to  the  reference  of  negligence  which  the 
defendant  should  rebut." 

BUIjE  10c. — Where  a  person  is  under  a  duty  either 
by  law  or  hy  contract,  the  failure  to  dischargre 
that  duty  raises  a  presumption  of  negrlisrence 
agrainst  the  person  chargred  with  such  duty.^ 


1.    A  merchant  has  a  large  sign  overhanging  the  sidewalk.    It  falls 
and  injures  a  pedestrian.    A  presumption  of  negligence  arises.' 


1  See    State    v.     Schweitzer,    57  burst  v.  Proprietors,  14S  Mass.  261 ; 

Conn.  532.  Weller  v.    MeOormack,  62   N.  J. 

*  St.  Louis,  etc.,  R.  Go.  y.  Hop-  (L.)  470;  Barnowski  y.  Helson,  89 

kins,  54  Ark.  209.    And  see  Smet-  Mich.  523. 
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In  case  I.  it  is  said:  ''Upon  such  a  case  found,  negli- 
gence is  an  inference  of  law.  The  reason  is  as  follows : 
The  defendant  was  under  a  duty  to  the  public  to  exercise 
common  prudence  to  place  and  keep  its  sign  in  such  posi- 
tion as  not  to  endanger  the  safety  of  pedestrians  on  the 
street.  As  long  as  it  performed  that  duty  no  injury  would 
be  inflicted  in  the  ordinary  course  of  things.  The  hap- 
pening of  the  accident  is  evidence,  therefore,  of  the  neglept 
of  the  duty  in  the  absence  of  proof  that  it  happened  out  of 
the  ordinary  way." 

In  the  contract  of  ,  bailment,  if  the  bailor  proves  the 
contract  of  bailment  and  the  delivery  of  goods  to  the  baileee, 
and  shows  that  the  goods  have  not  been  returned  to  him  or 
have  been  returned  in  a  damaged  condition,  it  will  be  pre- 
sumed that  this  arose  from  the  negligence  of  the  bailee,  if, 
after  this  proof,  he  refuses  to  account  for  or  explam  the 
cause  of  the  loss  or  damage,^  or  if  the  explanation  he  gives 
shows  a  loss  or  injury  of  a  kind  which  does  not  ordinarily 
occur  without  negligence  on  the  part  of  the  custodian.^ 

iLawBon,   Bail.     §    362,    citing  95  Ga.  775,  22  S.  E.  Rep.  674;  The 

Logan  V.  Matthews,  6  Pa.  St.  417;  Majestic,  166  U.  S.  375;  Allaire  v. 

Boles  V.  R.  Co.,  37  Conn.  272;  Mc-  R.  Co.,  3  Sup.  Ct.  Pa.  335;  Shea  v. 

Daniels  v.  Robinson,  26  Vt.  316;  R.  Co.,  63  Minn.   458;  65  N.  W. 

62  Am.  Dec.  674;  Fanlchouser  v.  Rep.  458. 

Wagner,  62  111.  59;  Goodfellow  v.  «  Lawson,  Bail.  §  362,  citing  Col- 

Meegan,  32    Mo.  280;  Bennett  v.  lins  v.  Bennett. 46  N.Y. 490;  Arnot 

O'Brien,  37  III.  250;  Ford  v.  Sim-  v.  Braconnler,  14  Mo.  (App.)  431; 

mons,  13  La.  Ann.  397;  Wisor  y.  Wintringbam  v.  Hayes,  38  N.  E. 

Chesley,    53   Mo.    547;  Collins  v.  Rep.  999   (N.   Y.).    A  tr unit,  for 

Bennett,  46  K.  Y.  490;  Cumins  y.  example,  is  left  with  B  on  storage. 

Wood,   44  in.  416;  92  Am.  Dec.  When  it  is  returned  the  contents 

189;  Cassy.  R.  Co.,  14  Allen,  448,  are    watersoaked    and    mildewed, 

distinguishing  Lamb  y.  R.  Co.,  7  This  carries  a  presumption  of  neg- 

Allen,  98;  U.  S.  y.  Yukers,  60  Fed.  ligence.    Reed  y.  Crowe,  13  Daly, 

Rep.  641.  And  see  Knight  y.Pella,  164;    Edw.  Bail.,  175;    Duyal    y. 

69  N.  W.  Rep.  9  (Mich.);  Dins-  Mosker,  8  Johns.  445;  Woodruff  y. 

morey.  Abbott,  36  Atl.  Rep.  621;  PHinter,  24  Atl.  Rep.  621   (Pa.); 

Price  y.  Ala.  State  Fair,  28  L.  R.  Merchants'  Xat.  Bank  y.  Carhart, 

A.    716    (Ala.) ;    Merchante'    Xat.  22  S.  E.  Rep.  628  (Ga.) ;  Crocker 

Bank  y.  Carhart,  95  Ga.  394;  Tin-  y.  Montrose,  18  La.  553;  36  Am. 

dall  y.  McCarthy,  44  S.  C.  487;  22  Dec.  661. 
8.  E.  Rep.  724;  Almand  y.  R.  Co., 
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The  same  presumption  arises  in  the  case  of  goods  deliv- 
ered to  an  innkeeper^  or  a  common  carrier.'^  But  if  the 
loss  is  shown  to  have  arisen  from  a  cause  which,  bv  a 
special  contract  between  the  carrier  and  the  customer,  the 
caiTier  is  not  to  be  answerable  for,  the  carrier  is  not, 
according  to  the  weight  of  authority  in  this  country,  obliged 
to  go  further  and. prove  that  he  was  guilty  of  no  negligence 
contributing  to  the  excepted  loss — in  other  words,  no  pre- 
sumption of  negligence  against  the  carrier  will  arise. ^ 

Sub-Rule  1. — A  presumption  of  negligence  arises 
against  a  common  carrier  of  passengers  where  an 
injury  is  received  by  a  passenger  caused  by  the 
breaking  down,  or  failure  of  the  carrier's  vehicle. 

'  Lawson,  Bail.,  §  333.  part,  no  negligence  or  wnnt  of  due 
"Lawson,  Bail.,  §334,  Browning  care.  The  reasons  given  for  this 
V.  R.  Co..  78  Wis.  3yi;  Wilson  v.  view,  are  that  the  owner  does  not, 
R.  Co.,  94  Cal.  166.  As  to  sleeping  as  a  rule,  go  with  his  property, 
car  companies,  see  Lawson  Bail.,  and  in  case  of  loss  or  injury,  how- 
§  343;  Carpenter  v.  R.  Co..  124  N.  ever  gross  the  negligence  may  be, 
Y.  53.  As  to  telegraph  companies,  i.s  unable  to  prove  it  without  rely- 
see  Lawson,  Bail.,  §  342;  West.  U-  ing  upon  the  servants  of  the  car- 
Tel.  Co.  V.  Howell.  95  Ga.  194;  rier — the  very  persons  generally  by 
Reed  v.  Tel.  Co.,  135  Mo.  661 ;  37  whose  negligence  (if  there  was 
S.  W.  Rep.  904.  negligence),  the  goods  have  been 
'  Lawson,  Bail.,  §  338,  and  casfS  lost;  whose  feelings,  wishes  and 
cited  from  many  State:*.  And  see  interests  are  all  against  the  owner. 
George  v.  R.  Co..  57  Mo.  (App.)  and  who  are,  as  a  general  rule, 
363;  Witing  v.  R.  Co..  101  Mt).  631 ;  only  too  ready  to  exculpate  them- 
Terre  Haute  R.  Co.  v.  Sherwood,  selves  and  their  employer.  Of 
132  Ind.  129;  Buck  v.  R.  Co..  24  the  manner  of  the  loss  the  owner 
Atl.  Rep.  678  (Pa.).  '*In  a  few  is  generally  entirely  ignorant, 
States,  viz. :  Georgia,  Minnesota,  while  the  carrier  and  his  servants 
Massachusetts,  Mississippi.  Ohio,  may  be  reasonably  supposed  to  be 
Pennsylvania,  South  Carolina,  fully  advised  in  regard  to  it.  And 
Texas,  West  Virginia,  Ala-  while  it  is  a  rule  of  evidence  that 
bama,  the  rule  as  stated  be  who  alleges  must  prove,  there 
in  Greenleaf.  is  followed,  viz. :  is  another  rule,  viz. :  that  the  bur- 
''And  ifthe  acceptance  of  the  goods  den  of  proof  is  upon  him  who  best 
was  special,  the  burden  of  proof  knows  what  the  facts  are.  The 
is  still  on  the  carrier  to  show  not  minority  courts  certainly  seem  to 
only  that  the  cause  of  the  loss  was  have  the  better  of  the  argument. ^^ 
within  the  terms  of  the  exception,  Lawson,  Bail.,  §  338. 
but  also  that  there  was,  on    his 
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roadway  or  other  appliances  for  transportation 
(a)/  or  by  some  error  of  his  servants  in  operating 
them  (b).'  In  other  cases  the  mere  fact  of  injury 
does  not  raise  a  presumption  of  negligence  on  the 
part  of  the  canner  (c).* 

A. 

The  presumption  of  negligence  from  the  happening  of  the 
accident  has  been  held  to  arise  where  a  passenger  is  injured 
on  account  of  a  stage,  hack  or  omnibus  breaking  down  or 
overturning;*  or  the  horses  running  away  or  stalling  while 
the  passenger  is  alighting  ;^  or  a  railroad  car  or  train  run- 
ning off  the  track  or  overturning;®  or  a  defective,  broken. 


>  Louisville,  etc.,  R.  Co.  v.  Sni- 
der, 117  Ind.  435;  Thomas  v.  R. 
Co.,  148  Pa.  St.  180;  Mitchell  v.  R. 
Co.,  87  Gal.  62;  Atchison,  etc.,  R. 
Co.  y.  Elder,  57  Kas.  312;  46  Pac. 
Rep.  310;  Spellman  v.  R.  Co.,  36 
Xeb.  890;  Badd  y.  U.  S.  Carriage 
Co.,  25  Ore.  314;  Carrlco  v.  R.  Co., 
39  W.  Va.  86;  Bait.,  etc.,  R.  Co.  y. 
Swann,  81  Md.  313;  West  Chicago 
R.  Co.  V.  Kennelly,  66  111.  (App.) 
244;  Freemont,  etc.,  R.  Co.  v. 
French,  48  Neb.  638 ;  67  N.  W.  Rep. 
472;  Chicago,  etc.,  R.  Co.  v. 
Hague,  48  Neb.  97;  66  N.  W.  Rep. 
1000. 

«  Doyle  V.  R.  Co.,  77  Iowa,  607; 
Kentacky,  etc.,  R.  Co.  v.  Quinkert. 
28  N.  E.  Rep.  338  (Ind.);  New 
York,  etc.,  R.  Co.  y.  Blumenthal, 
160  111.  40;  43  N.  E.  Rep.  809;  Gil- 
more  y.  R.  Co.,  39  N.  Y.  (S.)  417; 
Hamilton  y.  R.  Co.,  17  Mont.  334; 
43  Pac.  Rep.  713;  Chicago,  etc.,  R. 
Co.  y.  Rood,  82  111.  (App.)  550; 
Gardner  y.  R.  Co.,  97  Ga.  482 ;  25 
S.  E.Rep.  334;  Horwitz  y.  Packet 
Co.,  41  N.  Y.  (S.)  54;  Be  City  ol 
Kingston,  77  Fed.  Rep.  655. 

«  Fleming  v.  R.  Co.,  158  Pa.  St. 
351;  Feam  y.  R.  Co.,  143  Pa.  St. 

9 


122;  Hawkins  y.  R.  Co.,  3  Wash. 
592;  Donayon  y.  R.  Co.,  65  Conn. 
201;  Chicago,  etc.,  R.  Co.  y.  Rood, 
163  III.  477;  45  N.  S.  Rep.  238; 
Anderson  y.  R.  Co.,  8  Colo.  (App.) 
521 ;  46  Pac.  Rep.  840. 

<Ware  y.  Gay,  11  Pick.  10(5; 
Farish  y.  Reigle,  11  Gratt.  697 ;  62 
Am.  Dec.  666;  Frink  y.  Potter,  17 
111.  406;  Fairchild  y.  California 
Stage  Co.,  13  Cal.  599;  Boyse  y. 
California  Stage  Co.,  25  Cal. 
460;  McKinney  y.  Neil,  1  Mc- 
Lean, 540;  Stockton  y.  Frey, 
4  Gill.  466;  45  Am.  Dec.  138; 
Stokes  y.  Saltonstall,  13  Pet.  181 ; 
Saltonstell  y.  Stockton.  Taney,  11 ; 
Lemon  y.  Chanslor,  68  Mo.  30; 
Tennery  v.  Pippinger,  1  Phila. 
543;  McLean  y.  Burbank,  11  Minn. 
277;  Ryan  y.  Gilmer,  3  Mont.  517; 
Wall  V.  Livezay,  6  Colo.  465. 

*  Roberts  y.  Johnson,  55  N.  Y. 
613;5  J.  &S.  157. 

«  Sullivan  v.  R.  Co.,  30  Pa.  St. 
234;  Pittsburgh,  etc.,  R.  Co.  v. 
Thompson,  56  111.  138;  Yonge  v. 
Kinney,  28  Ga.  Ill ;  Zemp  y.  R.  Co.. 
9  Rich.  L.  84;  Peoria,  etc.,  R.  Co. 
y.  Reynolds,  88  111.  418 ;  Pittsburgh, 
eto.,  R.  Co.  y.  Williams,  74  Ind. 
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misplaced  or  spreading  rail  or  switch,  causing  a  derailment:^ 
or  the  washing  away  of  the  embankment  supporting  the 
track  ;^  the  breaking  of  an  axle,^  or  wheel  ;*  or  the  explosion 
of  a  boiler;^  or  the  breaking  down  of  a  bridge,®  or  the 
giving  waj^  of  the  cover  of  the  opening  in  the  deck  of  a 
ship." 

So  where  a  passenger  elevator  under  the  control  of  the 
defendant  breaks  down,  injuring  the  plaintiff,  a  presump- 
tion of  negligence  on  the  part  of  the  former  arises.® 

This  rule  is  based  by  some  of  the  courts  on  the  contract 
relation  of  the  carrier  and  passenger,  and  the  duty  im- 
posed by  the  former  to  exercise  the  highest  degree  of  care 
and  skill  in  the  transportation  of  the  latter.  In  others  it 
is  based  upon  the  fact  that  the  accident  happening  from  the 
breaking  down  of  the  vehicle  or  appliances,  or  the  error 
of  the  carrier  servants,  the  only  inference  proper  to  draw 
is  that  they  were  negligent ;  in  others,  that  from  the  nature 
of  things  the  means  of  proving  the  real  cause  are  in  the 
power  of  the  carrier  alone.  '*It  is  the  duty  of  all  engaged 
in  this  business  in  any  mode,  to  use  care  to  secure  the  safety 
of  the  passenger,  proportioned  to  the  danger  incident  to  the 
mode  of  conveyance.   In  case  this  care  is  applied,  as  a  gen- 


462;  Stevens  v.  R.  Co.,  66  Me.  74; 
Feitel  v.  R.  Co.,  109  Mass.  398; 
Edgerton  v.  R.  Co.,  35  Barb.  389; 
39  N.  Y.  227;  Berry  v.  R.  Co.,  124 
Mo.  223,  272. 

'  Georgia  v.  R.  Co.,  35  Ark.  613; 
Curtis  V.  R.  Co.,  20  Barb.  282; 
Baltimore,  etc.,  R.  Co.  v.  Worth- 
ington,  21  Md.  275;  Brignoli  v.  R. 
Co.,  4  Daly.  182;  Griffin  v.  R.  Co., 
128  Mass.  143. 

^  Philadelphia,  etc.,  R.  Co.  v. 
Anderson,  94  Pa.  St.  351;  39  Am. 
Rep.  787;  Curtis  v.  R.  Co.,18N.  Y. 
534. 

5  Meyer  v.  R.  Co.,  64  Pa.  St.  225; 
Bait.,  etc.,  R.  Co.  v.  Wightman,  29 
Gratt.  431;  Bait.,  etc.,  R.  Co.  y. 
Noell,  32  Gratt.  374;  Hegeman  v. 
R.  Co.,  16  Barb.  353-  13  N.  Y.  9. 


*  Toledo,  etc.,  R.  Co.  v.  Beggs, 
85  III.  80;  Yerkes  y.  Keokuk,  etc., 
Co.,  7  Mo.  (App.)  265. 

*  Yeomans  v.  Contra  Costo  Nav. 
Co.,  44  Cal.  71 ;  Caldwell  v.  N.  J. 
Steam  Co.,  47  N.  Y.  282;  Rose  v. 
Stephens,  etc..  Trans.  Co.,  20 
Blatchf.  211;  The  New  World  v. 
King,  16  How.  469;  Robinson  y.  R. 
Co.,  20  Blatchf.  338. 

*  Bait.,  etc.,  R.  Co.  y.  Wightman, 
27  Gratt.  431;  Bait.,  etc.,  R.  Co.  y. 
Noell,  32  Gratt.  374. 

7  Butler  y.  City  of  Kingston,  77 
Fed.  Rep.  655. 

sTreadwell  y.  Whittier,  80  Cal. 
574;  Ellis  y.  Waldron,  19  R.  1. 100; 
33  Atl.  Rep.S69. 
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eral  result;  the  safety  of  the  passenger  will  be  secured,  so 
far  as  that  safety  depends  upon  the  state  or  condition  of 
any  of  the  means  provided  by  the  carrier,  and  used  in  the 
business.  If  there  is  no  imperfection  in  any  of  these,  and 
suitable  caution  is  employed  by  those  engaged  in  their 
application,  every  thing  dependent  thereon  will  accomplish 
the  end  in  View.  This  is  as  certain  as  the  laws  of 
mechanics.  When,  therefore,  an  injury  is  received 
from  a  derangement  of  any  thing  employed  by  the  cari'ier, 
the  presumption  necessarily  arises  that  there  existed  some- 
where an  imperfection  in  the  machinery  employed,  or 
negligence  in  its  application.  It  is  the  duty  of  the  carrier 
to  provide  perfect  machinery,  and  if  he  has  failed  in 
this,  it  devolves  upon  him  to  show  the  excuse,  if  any.  This 
is  the  rule  applicable  to  all  cases  where  a  party  seeks 
exoneration  from  a  duty  imposed  upon  him  by  law,  or 
incurred  by  contract.  The  plaintiff  has  established  his 
cause  of  action  when  he  has  shown  a  failure  to  perform  the 
duty  from  which  he  has  sustained  an  injury.  It  is  for  the 
defendant,  then,  to  show  the  facts  relieving  him  from  re- 
sponsibility in  the  particular  case.  This  imposes  no  hard- 
ship upon  the  defendant  in  this  class  of  cases.  The  whole 
management  is  exclusively  under  his  control.  He  has 
ample  means  to  show  the  true  cause  of  the  difficulty.  The 
plaintiff  knows  nothing  about  it.  He  takes  passage  with 
the  carrier,  who,  instead  of  conveying  him  safely,  inflicts 
an  injury  upon  him  by  the  failure  of  some  part  of  the* 
machinery  employed  by  him.  In  many  cases  it  would  be 
impossible  for  the  plaintiff  to  assei*t  the  particular  defect 
and  I  think  no  such  obligation  is  imposed  upon  him  by  the 
rules  of  evidence."^ 

B. 

The  presumption  of  negligence  has  been  held  to  arise 
where  the  injury  occurred  from  the  collision  of  the  carrier's 
vehicle  ;^   where,  before  a  passenger  on  a  street  car  arrived 

>  Cnrlls  V.  K.  Co.,  18  N.  Y.  634.        St.  418;  38  Am.  Rep.  597;  Kew 
*  Iron  R.  Co.  v.  Mowry,  36  Ohio    Orleans,  etc.,  R.  Co.  v.  Allbritton, 
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at  his  seat,  the  car  was  started  with  a  jerk,  throwing  him 
against  the  window  and  lacerating  his  hand;^  where  a  pas- 
senger on  a  train  which  Avas  slowly  entering  the  station, 
while  on  her  feet  preparing  to  leave  the  car,  w^as  thrown 
down  and  injured  by  a  sudden  bump  of  the  cars  against 
each  other; 2  w^here  a  passenger  on  a  train  was  injured  by 
the  fall  of  a  ventilating  window  of  the  coach  in  which  he 
was  riding;^  where  the  landing  plank  of  a  steamboat  fell 
while  a  passenger  was  crossing  it;*  where  a  passenger  on 
the  deck  of  a  boat  was  struck  by  a  bale  of  cotton  which  the 
sailors  were  loading.* 

C. 

Thus  no  presumption  of  negligence  on  the  part  of  the 
carrier  where  the  evidence  is  that  the  passenger  was  injured 
by  a  gunshot  fired,  or  an  object  thrown  from  without;^*  or 
was  struck  by  lightning  or  died  while  riding  in  the  vehicle, 
or  fell  down  while  it  was  standing  still. "^ 

A  passenger  may  die  while  in  his  seat  in  a  car,  from  dis- 
ease or  from  his  own  act,  just  as  he  might  die  in  his  own 
house  from  the  same  cause,  but  we  never  heard  it  alleged 
that  the  carrier  was  liable  in  damages  because  of  a  death  so 
happening,  nor  that  it  was  his  duty  to  show  affirmatively 
that  the  death  was  due  to  causes  over  which  he  had  no  con- 
trol.    Death  from  natural  causes  can  hardly  be  called  an 


38  Mi88.  242;  Railroad  Co.  v.  Pol- 
lard, 22  Wall.  341;  Walker  v.  R. 
Co.,  63  Barb.  260;  Smith  v.  R.  Co., 
32  Minn.  1 ;  50  Am.  Rep.  550;  18  N. 
W.  Rep.  827;  Miller  v.  R.  Co.,  5  Mo. 
(App.)  471;  Sherlock  v.  Ailing,  44 
Ind.184 ;  Frederick  v.  R.  Co.,157  Pa. 
St.l03;  Kansas  City  R. Co.  v.  Stoner, 
49  Fed.  Rep.  209;  North  Chicago 
R.  Co.  V.  Cotton,  29  X.  E.  Rep.  899 
(111.). 

*  Dougherty  v.  R.  Co.,  9  Mo. 
(App.)  478;  51  Am.  Rep.  237. 

2  Railroad  Co.  v.  Pollard,  22  Wall. 
341. 


»Och  V.  R.  Co.,  31  S.  W,Rep. 
962. 

*  Eagle  Packet  Co.  v.  Defries,  94 
111.  598. 

*  Memphis,  etc.,  R.  Co.  v.  Mo- 
Cool,  83  Ind.  372;  43  Am.  Rep.  71 ; 
Hospes  V.  R.  Co.,  29  Fed.  Rep. 
763. 

6  Holbrook  v.  R.  Co.,  12  X.  Y. 
236;  64  Am.  Dec.  502;  Penn.R.Co. 
V.  McKinney,  124  Pa.  St.  462; 
Thomas  v.  R.  Co.,  148  Pa.  St.  180. 

7  Dougherty  v.  R.  Co.,  9  Mo. 
(App.)  480;  Penn.  R.  Co.  v. 
Riordan,  119  Pa.  St.  77. 
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accident,  but  if  it  were  otherwise,  yet  there  is  a  very  broad 
distinction  between  the  case  of  its  coming  to  a  passenger  as 
an  individual,  by  reason  of  circumstances  and  conditions 
that  are  personal  ^pd  peculiar  to  him,  and  the  case  of  its 
coming  to  a  passenger  as  such  by  reason  of  accident  to,  or 
on  account  of,  the  means  of  tr'ansportation  employed  by  the 
carrier,  whether  in  motion  or  not.  In  the  former  class  of 
cases,  no  presumption  of  negligence  can  arise,  for  the  facts 
furnish  no  foundation  for  it.  In  the  latter  there  is  a  pre- 
sumption, not  conclusive,  but  prima  facie ^  on  which  the 
plaintiff  may  rest,  and  which  the  carrier  must  overcome."^ 

BUIiE  lOd.-^In  those  Jurisdictions  where  the 
burden  is  on  the  plaintiff  of  provinsr  affirma- 
tively that  he  was  not  contrlbutorily  nesrli- 
grent,  the  presumption  necessarily  is  that  the 
plaintiff  was  contrlbutorily  negrligrenty  but  in 
other  Jurisdictions  where  the  burden  is  not 
on  the  plaintiff  of  provingr  affirmatively  that 
he  was  not  contrlbutorily  nesrligrent,  the  pre- 
sumption is  that  he  was  not  contrlbutorily 
nesrlisrent.' 


1  Peon.  R.  Co.  y.  Riordan,  supra, 
«  Pan.  Ry.  Ace.  L.,  p.  378.  For  a 
collection  of  the  cases  on  this  sub- 
ject see  Lawson  Bail.,  §  341.  And 
seeLymany.R.  Co.,  11  L.R.  A.  364 
(N.  H.) ;  Clements  v.  Electric  R. 
Co.,  44  La.  Ann.  692;  Louisville, 
etc.,  R.  Co.  V.  Hall,  87  Ala.  708; 
Hendrickson  v.  R.  Co.,  49  Minn. 
245;  Lillsbron  v.  R.  Co.,  20  L.  R. 
A-  587  (Minn.) ;  Phillips  v.  R.  Co., 
77  Wis.  349;  Prosser  v.  R.  Co.,  17 
Mont.  372;  Gulf,  etc.,  R.  Co.  v. 
Sbeider,  88  Tex.  152;  McGahan  y. 
Ind.  Kat.  Ins.  Co.,  140  Ind.  335; 
Bamberger  v.  R.  Co.,  95  Tenn.  18; 
McAfee  y.  Haidekoper,  34  L.  R. 
A.  720;  Union  Pac.  R,  Co.  y. 
O'Brien,  161  U.  S.  461;  Berry  y. 


R.  Co.,  70 Fed.  Rep.  193;  Uogany. 
R.  Co.,  88  Tex.  679;  32  S.  W.  Rep. 
1031 ;  Chicago,  etc.,  R.  Co.  v.  Leyy, 
160  III.  385;  43  N.  £.  Rep.  357; 
Chicago,  etc.,  R.  Co.  y.  Hinds,  56 
Kas.  758;  44  Pac.  Rep.  993;  Johns- 
ton y.  R.  Co.,  95  Ga.  685;  22  S.  E. 
Rep.  685;  Lamport  y.  R.  Co.,  142 
Ind.  269;  41  N.E.Rep.586;  Soper- 
stein  y.  Bertels.  178  Pa.  St.  401 ;  35 
Atl.  Rep.  1000;  Broadbent  y.  R. 
Co.,  64  111.  (App.)  231;  Daly  y. 
Hinz.  113  Cal.  336;  45  Pac.  Rep. 
693;  Stewart  y.  Nashyille,  96  Tenn. 
50;  33  S.  W.  Rep.  613;  Dorr  v. 
McCullough,  40  N.  Y.  (S.)  806; 
Whalen  y.  Gas  Light  Co.,  151  N. 
Y.  70;  46  N.  E.  Rep.  363;  Newark 
Electric  Light  Co.  y.  Garden,  78 
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Fed.  Rep.  74;  Texas,  etc.,  R.  Co.  y.  McDonald  v.  R.  Co.,  110  Ala.  161 ; 

Barrett.  166  U.  S.  617 ;  Hantingburg  20  South.  Rep.  317 ;  Hartzell  v.  R. 

V.  First,  16  Ind.  (App.)  632;  43  N.  Co.,  16  Ind.  (App.)  417;  44  N.  E. 

£.  Rep.  17;  Fejdowski  v.  R.  Co.,  Rep.  316;  Stevens  v.  R.  Co.,  67  Mo. 

43N.  Y.  (S.)  84;  Schafer  v.  New  (App.)  356^  Hayes  v.  R.  Co.,  74 

York,  42  N.  Y.  (S.)  744;  Judd  v.  Fed.  Rep.  279;.  Hersey  v.  Rapho 

R.  Co.,  37  S.  W.  Rep.  842   (Ky.)  ;  Tp.,  181  Pa.  St.  661. 


CHAPTER  VI. 

THE  PRESUMPTIONS  OF  MARRIAGE  AND  LEGITIMACY. 

bulb:  20. — ^Marriasre  (a)  or  filiation  (parentasre)  (b) 
Approved  In  Cart-        may  be  presumed. 

'wrigbt  ▼.  MeGown, 
mill.  888;  12  N.E. 
Rep.  787. 

A. 

In  Cargile  v.  Woody^  it  is  said:  * 'Where  parties  have 
cohabited  together  and  held  themselves  out  as  man  and 
wife,  and  there  are  circumstances  from  which  a  present  con- 
tract mav  be  inferred,  the  law,  out  of  charitv  and  in  favor 
of  innocence  and  good  morals,  will  presume  matrimony.^ 
The  law  in  general  presumes  against  vice  and  immorality, 
and  on  this  ground  holds  acknowledgment,  cohabitation, 
and  reputation  presumptive  evidence  of  marriage.  Mere 
cohabitation  is  not  usually  considered  sufficient.  Bishop 
lays  down  the  doctrine  that  'cohabitation  and  the  rei)utation 
of  beinc^  husband  and  wife  are  usuallv  considered  together 
in  questions  concerning  the  pr(X)f  of  marriage,  the  one  be- 
ing in  a  certain  sense  the  shadow  *of  the  other.'  Some  of 
the  authorities  favor  the  idea  that  reputation  of  itself  may 
be  received  as  sufficient  \n'oot  prima  /acie^  but  it  must  be 
uniform  and  general ;  and  if  there  is  a  conflict  in  the  re- 
pute,  it  will  not   establish  the  marriage.     On   the   other 


»  63  Mo.  56.    And  see  Johnson  V.  870;  89  Cal.  446;   Olson  v.  Peter- 
Johnson,  1  Dessau.  595.  son,  50  N.  W.   Rep.  155   (Neb. ) ; 

'  State  v.  Schweitzer,  .57  Conn.  Degnan  v.  Degnan,  17  N.  Y.   (S.) 

532.    See  anU,  Rule  19.  Illustration  883. 
I;  Gerlach  v.  Turner,  26  Pac.  Rep. 
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hand,  its  sufficiency  in  any  case  has  been  denied,  unless 
there  be  accompanying  proof  of  cohabitation.*  Cohabita- 
tion and  reputation  are  at  best  only  presumptive  proofs, 
and  when  one  of  these  foundations  is  withdrawn,  what  re- 
mains is  too  weak  to  build  a  presumption  on.  There  is 
good  sense  in  the  Scotch  law,  by  which  cohabitation  alone 
is  considered  insufficient,  and  which  requires  in  addition 
habit  and  repute,  because  it  is  said  the  parties  may  eat, 
live,  and  sleep  together  as  mistress  and  keeper  without  any 
intention  of  entering  into  marriage.  Cohabitation  is  simply 
the  first  step,  and  when  that  is  accompanied  by  an  acknowl- 
edgment of  the  matrimonial  relations,  and  treating  each 
other  as  a  man  and  wife  and  holding  one  another  out  to  the 
world  as  such,  there  may  reasonably  be  a  presumption 
founded  upon  all  these  facts  that  the  intercourse  is  lawful 
instead  of  meretricious.  These  things  all  go  to  form  the 
circumstances  upon  which  reputation  is  grounded.  Reputa- 
tion consists  of  the  belief  and  the  speech  of  the  people  who 
have  an  opportunity  to  know  the  parties,  and  have  heard  and 
observed  their  manner  of  liWng.  But  cohabita^tion  may  be 
notoriously  illicit,  and  known  to  be  so  in  the  neighborhood 
in  which  the  parties  reside.  In  such  a  case  the  law  would 
surely  not  presume  that  it  furnished  any  presumption  or 
evidence  of  marriage.  The  reputation  of  the  parties  and 
mode  of  life,  founded  on  facts,  would  repel  it,  and  a  pre- 
sumption in  their  favor  would  assert  what  is  well  known  to 
be  a  falsehood.  Therefore,  cohabitation  and  reputation 
must  both  exist  before  the  presumption  can  be  raised.  If 
parties  cohabit  together  as  man  and  wife,  treat  each  other  as 
such,  and  acknowledge  the  existence  of  that  relation,  and 
thereby  acquire  the  reputation  of  being  married  among 
the  people,  the  fact  of  marriage  may  well  be  presumed. 
But  if  the  facts  show  the  contrary,  and  the  reputation  is  that 
they  are  not  married,  no  such  presumption  can  be  indulged. 
The  court  therefore  declared  the  law  correctlv,  when  it 
required  reputation  as  well  as  cohabitation." 

1  1  BUh.  Mar.  and  Div.  (5th  Ed.),  Sec.  438. 


RULE  20.]  MARRIAGE    AND    LEGITIMACY. 


137 


B. 

Filiation  or  parentage  may  at  law  be  established,  and  can 
only  in  general  be  so  established,  as  regards  the  father,  by 
a  combination  of  facts  indicating  the  connection  of  parent 
and  child  between  an  individual  and  the  family  to  which  he 
claims  to  belong.  Among  the  principal  of  these  facts  are 
that  his  mother  was  married  to  the  person  whom  he  claims 
as  his  father  at  the  time  he  was  born  or  begotten ;  that  he 
has  always  borne  his  name  and  been  treated  and  maintained 
and  educated  a«  his  child;  that  he  has  been  uniformly 
received  as  such  in  society,  and  that  he  h«s  been  acknowl- 
edged  as  such  by  the  family.  These  things  being  shown  his 
legitimacy  is  presumed.^ 


Sab-Bule  1.- 

Approved  lo  Oart- 
wrlght  T.  McGown, 
131  111.888;  13N.  E. 
Rep.  787. 


'The  law  presumes  the  validity  of  a  mar- 
riage ceremony*  (a),  and  that  every 
person  is  legitimate^  (b)  . 

Illunlradons. 

•    A, 

I.    Parties  appear  at  a  church  and  the  minister  publicly  and  in  the 
presence  of  others  performs  a  ceremony  of  marriage  between  them,  and 


1  Weatherford  v.  Weatherford,20 
Ala.  548;  Illinois  Loan  Co.  v.  Bon- 
ner, 75  111.  316 ;  Barnum  v.  Barnum. 
42  Md.  253.  In  Blackburn  v.  Craw- 
ford, 3  Wall.  175,  the  court  in- 
structed the  jury  that  if  a  man  and 
woman  live  together  as  husband 
and  wife,  andj  the  man  acknowl- 
edges the  woman  as  his  wife,  and 
always  treats  her  as  such,  and 
acknowledges  and  treats  the  chil- 
dren which  she  bears  to  him  as  his 
children,  and  permits  them  to  be 
called  by  his  name,  there  is  a  pre- 
sumption of  law  that  they  are 
legitimate.  On  appeal  this  was 
held  incorrect.  *^ Under  such  clr- 
camstances.^^  said  Mr.  Justice 
Swayne,  ^*tbe  law  makes  no  pre- 
sumption.   The  question  to  be  de- 


termined was  one  of  fact  and  not  of 
law.  The  facts  referred  to  were  a 
part  of  the  evidence.  They  were 
to  be  weighed  against  the  counter- 
vailing evidence.  They  might  by 
possibility  all  be  true,  and  yet  no 
marriage  have  occurred,  and  the 
children  all  be  illegitimate.'^ 

*  H'irrod  v.  Harrod,  1  K.  &  J.  4; 
Fleming  v.  Fleming.  4  Bing.  266; 
Sichel  v.  Lambert.  15  C.  B.  (N.  S.) 
782;  Megginson  v.  Megginson.  21 
Ore.  387;  Erwin  v.  Erwin,  23  Atl. 
Rep.  753  (Conn.). 

«Orthwein  v.  Thomas,  127  111. 
554;  In  re  Pickens,  163  Ph.  St.  14; 
Be  Seabury,  37  N.  Y.  (S.)  308; 
Rooney  v.  Rooney,  54  N.  J.  (Eq.) 
231 ;  34  Atl.  Rep.  682. 
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they  afterwards  regard  themselves  as  married.  The  presumption  is  that 
the  ceremony  was  legal  and  regular,  though  there  is  no  proof  of  the  par- 
ticulars of  the  ceremony  or  that  it  was  according  to  the  forms  and  usages 
of  the  church.* 

II .  On  a  question  of  le^timacy,  a  sentence  of  nullity  of  a  marriage 
on  account  of  the  refusal  of  the  woman's  father  to  consent  is  produced. 
There  is  a  statement  in  a  parish  register  that  a  marriage  took  place  with 
the  consent  of  her  mother,  but  saying  nothing  about  the  father.  The 
presumption  in  connection  with  other  circumstances  is  that  the  marriage 
was  legal. 2 

In  case  II.  it  was  said:  **I  think  that  having  regard  to 
the  general  rule  which  applies  to  all  cases  of  presumption, 
omnia  rite  acta  prcesumuniur^  and  to  the  particular  force  of 
the  rule  as  applied  to  cases  of  presumption  in  favor  of  mar- 
riage and  legitimacy,  and  against  the  commission  of  any 
crime  or  offense ;  and  having  regard  also  to  the  cases  which 
were  cited  in  the  argument,  we  are  bound  in  this  case  to 
presume  that  the  father  was  consenting  to  the  marriage, 
and  that  it  was  therefore  valid.  The  circumstance  of  the 
marriage  being  expressed  on  th6  face  of  the  register  to  be 
with  the  consent  of  the  mother,  was  relied  on  against  the 
presumption,  but  I  think  it  mote  than  probable  that  the 
mother's  consent  wiis  entered  upon  the  register  in  conse- 
quence of  her  having  been  present  at  the  marriage,  and  at 
all  events  the  fact  of  her  consent  having  been  given  would 
not,  I  think,  be  sufficient  to  countervail  the  presumption 
that  the  father  was  consenting  also." 

B. 

I..  A,  claiming  as  the  heir  of  B,  seeks  to  recover  from  C  propert>'  of 
B.  It  is  proved  that  A  is  B's  child.  The  burden  is  on  C  to  show  that 
he  is  not  the  legitimate  child  of  B. 

The  law  presumes  that  every  child  in  a  Christian  country 
is  prima  facie  the  ^offspring  of  a  lawful  rather  than  a 
meretricious  union  of  the  parents,  and  that  consequently 

1  People  V.  Calder.  30  Mich.  85;        «  Harrison  v.  Mayor,  4  DeG.,  M. 
Fleming  v.  People,  27  X.  Y.  329.     &  G.  153. 
And  see  State  v.  Kean,  10  N.  U. 
347. 
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the  mother,  either  by  actual  marriage,  or  by  cohabitation 
and  recognition,  was  the  lawful  wife  of  the  father,  and  in 
the  absence  of  any  negative  evidence,  nO  supplemental 
proof  of  legal  marriage  will  be  necessary  to  legitimize  the 
offspring.^ 

It  is  well  established  that  every  reasonable  presumption 
will  be  indulged  in  for  the  purpose  of  upholding  a  marriage 
and  establishing  the  legitimacy  of  the  offspring.  When  the 
celebration  of  the  marriage  is  once  shown  every  thing  nec- 
essary to  the  validity  of  the  marriage,  in  the  absence  of 
proof  to  the  contrary,^  will  be  presumed.'*  Thus  it  will  be 
presumed  that  the  officiating  minister  or  person  was  legally 
authorized  to  perform  the  marriage;^  that  it  was  celebrated 
according  to  the  law  of  the  country;'  the  capacity  of  the 
parties  ;^  that  the  requested  assent  of  the  parties  was  given  ;'^ 
that  the  proper  license  was  obtained.® 


^  Strode  v.  Magowao,  2  Bush, 
627.  Aod  where  a  man  speaks  of  a 
child  of  bis  as  his  '^dau^bter,^^  the 
presumption  is  that  she  is  legiti- 
mate. Gaioes  y.  New  Orleans,  0 
Wall.  690.  And  see  Gaines  v.  Her- 
man, 24  How.  553. 

s  Lacon  v.  Hlgj^ins,  3  Starlc.  178; 
Thomas  v.  Tbomas,  124  Pa.  St.  646 ; 
17  Atl.  Rep.  182;  Loyd  v.  Loyd,  18 
S.  E.  Rep.  200  (N.  C.) ;  In  re  Meg- 
f^inson,  21  Ore.  357;  28  Pae.  Rep. 
388;  U.  S.  V.  De  Armador,  27  Pac. 
Rep.  488. 

»  Cartwrigbt  v.  McGown,  121  111. 
388;  12  N.  E.  Rep.  737;  Tbomas  v. 
Thomas,  supra;  Ward  v.  Duianey, 
23  Miss.  410;  Hull  v.  Rawlg,  27 
Mis8.471 ;  The  Lauderdale  Peerage, 
L.  R.  10  App.  Gas.  692;  People  v. 
Calder,  30  Mich.  85;  Fleming  v. 
People,  27  N.  Y.  329;  Davis  v. 
Davis,  7  Daly,  308;  Jones  v.  Gil- 
bert, 135  III.  27;  Sastry  v.  Lembe- 
cutty,  L.  R.  6  App.  Gas.  364;  Red- 
grove  V.  Redgrove,  38  Md.  94; 
Clayton  v.  Wardell,  4  X.  Y.  230; 
Boulder  v.  Mclntyre,  1 19  Ind.  574 : 
Waddingham  v.  Waddingham,  21 


Mo.  (App.)  609;  Peet  v.  Peet,  52 
Mich.  464.  But  see  Catherwood  v. 
eastern,  13  M.  &  W.  259. 

<  Pratt  V.  Pierce,  36  Me.  448;  58 
Am.  Dec.  758;  State  v.  Kean,  10  N. 
H.  347 ;  34  Am.  Dec.  162 ;  Steadman 
v.  Powell,  1  Add.  Ecc.  58;  Segeyt 
v.  O'Brien,  Milw.  385;  State  v. 
Robbing,  6  Ired.  (L.)  23;  44  Am. 
Dec.  64;  Goshen  v.  Stonington,  4 
Gonn.  219;  10  Am.  Dec.  121 ;  Pat- 
terson V.  James,  6  How.  550;  State 
v.  Hodgslcins,  19  Me.  155;  36  Am. 
Dec.  742;  State  v.  Abbey,  29  Vt. 
60;  State  V.  Winltley,  14N.H.494; 
Damon's  Gase.  6  Me.  148;  State  v. 
Brecht,42  N.  W.  Rep.  602;  41  Minn. 
50. 

*  R.  V.  Brumpton,  10  East,  282; 
Hutchins  v.  Kimmel,31  Mich.  126; 
18  Am.  Rep.  164;  Raynham  v. 
Ganton.  3  Pick.  293. 

®  Gartwright  v.  McGown,  121 
111.388;  12  N.  E.  Rep.  737;  Law- 
rence V.  Lawrence,  164  111.  367;  45 
X.E.  Rep.  1071. 

7  Fleming  V.  People,  27  X.  Y.  329. 

8  Sichel  V.  Lambert,  15  G.  B.  (N. 
S.)  781;'  R.  V.  Greswell,  45  L.  T. 
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RULE  21. — ^A  person  proved  to  have  been  born  duringr 
the  continuance  of  a  valid  marriagre  between 
his  mother  and  any  man,  or  within  such  time 
after  the  dissolution  thereof  and  before  the  cele* 
bration  of  another  valid  marriagre,  that  his 
mother's  husband  could,  according:  to  the  course 
of  nature,  have  been  his  father,  is  presumed 
to  be  the  legritimate  child  of  his  mother's  hus- 
band.* 

Illustralions. 

I.  A  woman  was  divorced  from  her  husband  July  11, 1865.  On  March 
7, 1866,  she  gave  birth  to  a  child.  The  presumption  is  that  the  former 
husband  was  the  father.' 

II.  A  sues  for  divorce  and  alleges  that  his  wife  gave  birth  to  a  fully 
developed  child  three  and  a  half  months  after  the  marriage.  The  pre- 
sumption is  that  he  is  the  father  of  the  child.' 

In  accordance  with  the  maxim  pater  est  quern  nvptice 
demonstrat  the  rule  is  the  same  where  the  child  is  bom  in 
wedlock,  whether  begotten   before  or  after  the  marriage;* 

M.    C.    77;    R.  v.  Manwaring,  37  tion.    Phillips  v.  Allen,  2  Allen, 

Eng.  L.&Eq.609;  Piers  v.  Piers.  2  453. 

H.  L.  Cas.  331;  Murphy  v.  State,  ^  McCullough  v.  McCuUough,  69 

50  Ga.  150.  Tex.  682 ;  7  S.  W.  Rep.  593. 

^Steph.  Ev.,  Art.  98;  Stegall  v.  *  Dennteon  v.  Page,  29  Pa.  St. 

Stegall,  2  Brock.  256;  Illinois  Loan  420.    See  dissenting  of  opinion  of 

Co.  V.  Bonner,  75  111.  315;  Herring  Lowrie,  J.,  in  Page  v.  Dennison,  1 

Y.  Goodson,  43  Miss.  392;  Reming-  Grant's  Gas.  379;  R.  v.  Luff,  8  East, 

ton  V.  Lewis,  8  B.  Mon.  611 ;  State  198;  State  v.  Herman,  13  Ired.  (L.) 


v.  Worthingham,  23  Minn.  528 
Bowles  V.  Bingham,  3  Munf .  599 
Patterson  v.  Gaines,  6  How.  550 
CaugoUe  v.  Ferrie,  23  K.  Y.  90 
Senser  v.    Bower,    1    Penn.    450 


502 ;  State  v.  Wilson,  10  Ired.  (L.) 
131 ;  Montgomery  v.  Montgomery', 
3Barb.  Ch.  132;  Bowles  v.  Bing- 
ham, 2  Munf.  442;  3  Mimf.,  appen- 
dix; Re  Romero's  Estate,  75  Cal. 


Dinkins  v.  Samuels,  10  Rich.  (L.)  379;  17  Pac.  Rep.  431.    In  Mont- 

70.  gomery  v.  Montgomery,  3  Barb. 

>  Drennan  v.  Douglass,  102  111.  Ch.  132,  it  was  held  that  the  admis- 

345.    And  see  State  v.  Romaine,  58  sion  of  a  third  part>'  that  a  child 

Iowa,  46.    That  the  child  was  bom  bom  after  the  marriage,   but  be- 

eight  months  after  the   marriage  gotten  before,  was  his  child  and 

does  not  overcome  the  presump-  not  that  of  the  subsequent  husband 
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and  where  the  mother  is  visibly  pregnant  at  the  time  of  the 
marriage  the  presumption  is  held  not  to  be  rebuttable,  for 
it  is  said  that  a  man  who  marries  a  woman  whom  he  knows 
to  be  in  that  condition  is  to  be  considered  as  acknowledging 
by  a  most  solemn  act  that  the  child  is  his.^  As  has  been 
said:  "This  legal  presumption  that  he  is  the  father  whom 
the  nuptials  show  to  be  so,  is  the  foundation  of  every  man's 
birth  and  status.  It  is  a  plain  and  sensible  maxim  which  is 
the  comer  stone,  the  very  foundation  on  which  rests  the 
whole  fabric  of  human  society ;  and  if  you  alio  .7  it  once  to 
be  shaken,  there  is  no  saying  what  consequences  may  fol- 
law%"^  By  the  ancient  common  law,  if  the  husband  was 
within  the  four  seas  at  any  time  during  the  pregnancy  of 
the  wife,  the  presumption  was  conclusive  that  her  childi'en 
were  legitimate.^  This  conclusive  presumption  of  legiti- 
macy was  upheld,  it  has  been  intimated,  from  motives  of 
policy  to  protect  the  fruits  of  the  profligacy  of  king  and 
nobles  from  the  peril  of  disinheritance.  So  far  was  the 
principle  carried  that  in  one  case  it  was  decided  that  a  child 
bom  in  England  was  legitimate,  although  the  proof  was  un- 
contradicted that  the  husband  resided  in  Ireland  during  the 
whole  time  of  the  wife's  pregnancy  and  for  a  long  time 
previous ;  while  in  another,  where  the  husband  resided  in 
Cadiz,  the  child  was  held  to  be  a  bastard,  not  because  Cadiz 
was  further  awav  from  the  residence  of  the  wife,  but  because 
Ireland  was  within  the  "four  seas,"  while  Cadiz  was  without 
them.  Nevertheless,  the  English  judges,  during  many  reigns, 
adhered  to  the  rule  in  all  its  strictness  and  refused — except 
in  the  case  of  a  natural  impossibility — to  make  any  in- 
quiries into  the  paternity  of  a  child  whose  mother's  hus- 
band was  within  the  realm. ^     But  this  rule  at  length,  "on 


was  not  sufficient  to  rebut  the  pre- 
sumption. 

»  R.  v.  Luff,  8  East,  198;  State  v. 
Herman,  13Ired.  (L.)  503;  State  v. 
Romaine,  68' Iowa,  48;  11  N.  W. 
Rep.  721;  Rhyne  y.  Hoffman,  6 
Jones  (Eq.)  336;  State  v.  Shoe- 
maker, 62  Iowa,  343;  17  X.  W. 
Rep.  659;  Miller  v.  Anderson,  43 


Ohio  St.  473;   3  N.   E.  Rep.  605; 
Scanlon   v.    Walshe,  31  Atl.  Rep. 

498  (Md.). 

*  Routlege  v.  Carruthers,  Nicho- 
las Adit.  Bast.  161 . 

3  R.  V.  Murray,  1  Salk.  122;  R.  v. 
Allerton,  1  Ld.  Ray.  122. 

*  In  Flettesham  v.  Julian,  Year 
Book,  7  Hen.  IV.,  9,  decided  in  the 
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account  of  its  absolute  nonsense,"  as  Mr,  Justice  Gross 
termed  it,  was  exploded,  In  1807,  in  the  case  of  King 
V.  Luffe^^  Lord  Ellenborough  laid  it  down  that  the  illegiti- 
macy of  the  child  might  be  shown  where  the  legitimacy  was 
impossible,  in  the  five  cases:  (1.)  Where  the  impossibility 
arose  from  the  husband  being  under  the  age  of  puberty.  In 
a  case  in  the  Year  Books  it  was  held  that  the  issue  was  a 
bastard  where  the  husband  was  under  fourteen  years  of  age 
at  the  time.  (2.)  Where  the  impossibility  arose  from  the 
husband  laboring  under  a  disability  occasioned  by  natural 
infirmity.^  In  Foxci'afCa  Ca»e^^  an  infirm,  bedridden  man 
was  married  in  that  state  twelve  weeks  before  the  wife  bore 
a  child.  The  child  was  adjudged  illegitimate.  •  (3.)  Where 
the  impossibility  arose  from  the  length  of  time  elapsed  since 
the  death  of  the  husband.  (4.)  Where  the  impossibility 
arose  from  the  absence  of  the  husband — as  where. he  wjis 
outside  the  realm  at  the  time  the  child  was  begotten.*  (5.) 
Where  the  impossibility  was  based  on  the  laws  of  nature. 
An  example  of  this  division  is  found  in  Whisterlo's  case,* 
where  it  was  attempted  to  charge  a  black  man  as  the  father 


seventh  year  of  the  reign  of  Henr\' 
IV., Rickhill,  J., said :  ''Cestui  John 
fuit  deina  la  mere  V issue  fuit  muller — 
for  who  that  bulleth  my  cow  the 
calf  is  mine/'    The  judicial  lan- 
guage of  that  day  was  apt  to  be 
broad,  but  the  judge  was  to  furnish 
the  great  dramatist  with  law  for 
one  of  his  tragedies : 
'^Sirrah,  your  brother  is  legiti- 
mate, 
Your  father's  wife  did  after 

wedloeic  bear  him ; 
And  if  she  did  play  false  the 

fault  was  hers. 
Which  fault  lies  on  the  haz- 
ards of  all  husbands 
That  marry  wives.    Tell  me, 

how  if  my  brother 
Who,  as  you  say,  took  pains 

to  get  this  son 
Had  of  your  father  claimed 
this  son  for  his? 


In  sooth,  good  friend,  your 

father  might  have  kept 
This  calf,  bred  from  his  cow, 
from  all  the  world."  . 

KingJohn^  Act  I,  Scene  I. 
1  8  East,  207. 

'  S  P,  that  the  husband  was 
physically  incapable  of  sexual  in- 
tercourse. Goss  V.  Froman,  89 
Ky.  BIS;  Legge  v.  Kdmonds,  25  L. 
J.  (N.  S.)  Ch.  125;  Phillips  v. 
Allen,  2  Allen,  45a ;  State  v.  Broad- 
way, 69  N.  C.  411.  It  is  presumed, 
however,  that  a  mature  male  has 
normal  powers  of  virility.  Gardner 
V.  State,  81  Ga.  144. 
8  1  Roll.  Abr. 

*  See  R.  V.  Allerton,  1  Ld.  Ray. 
395;  R.  V.  Maidstone,  12  £a8t,  550; 
R.  V.  Luffe,  8  East,  193 ;  Pittsf ord 
V.  Chittenden,  58  Vt.  49. 

*  Cited  in  Cross  v.  Cross,  3  Paige 
Ch.  139. 
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of  11  white  child  borne  of  a  muhitto  woman.  But  in  an 
nUnois  case,  where  a  person's  mother  was  an  Indian,  his 
father  being  white,  proof  that  he  was  a  colored  man  was 
held  not  to  overcome  the  presumption  of  legitimacy,  for  the 
color  would  be  inferred  as  being  derived  from  the  mother.^ 
Finally,  in  Pendre  I  v.  Pendrell^^  it  was  held  that  it  was  not 
necessary  to  show  that  the  legitimacy  was  impossible.  In 
this  case  the  husband  and  wife,  after  living  together  some 
months,  separated,  she  staying  in  London  and  he  going  to 
Staffordshire.  After  a  separation  6f  three  years  a  child 
was  born.  The  evidence  being  strong  that  the  husband  had 
not  visited  the  wife  during  that  time,  the  presumption  of 
the  legitimacy  of  the  child  was  held  to  be  overthrown,  and 
he  was  declared  to  be  illegitimate.^ 

In  Hargrave  v.  Hargrave^*  Lord  Langdale  laid  it  down 
that  the  presumption  that  a  child  born  of  a  mari'ied  woman . 
is  legitimate  may  be  rebutted  by  showing  that  the  husband 
was :  ( 1 )  Incompetent ;  (  2 )  entirely  absent,  so  as  to  have 
no  intercourse  or  communication  of  any  kind  with  the 
mother;  (3)  entirely  absent  at  the  period  during  which  the 
child  must  in  the  course  of  nature  have  been  begotten;  (4) 
only  present  under  circumstances  affording  clear  and  satis- 
factory proof  that  there  was  no  sexual  intercourse.  And  in 
answer  to  the  House  of  Lords  the  judges  laid  down  the  rule 
thus :  Where  a  child  is  born  in  lawful  wedlock,  the  husband 
not  being  separated  from  his  wife  by  a  sentence  of  divorce, 
sexual  intercourse  is  presumed  to  have  taken  place  between 
the  husband  and  wife,  until  the  presumption  is  encountered 
by  such  evidence  as  proves  to  the  satisfaction  of  those  who 
are  to  decide  the  question  that  such  sexual  intercourse  did 
not  take  place  at  any  time  when  bv  such  intercourse  the 
husband  could,  according  to  the  laws  of  nature,  be  the 
father  of  the  child.'"' 


^  Illinois  Loan  Co.  v.  Bonner,  75  *  9  Beav.  255. 

111.  315.  « Answer  of  the   judges   to   the 

*  2  Strange,  925.  seventh  question  in  the  Banbur>' 

'  And  see  Goodright  v.  Saul,  4  Peerage,  1  Sim.  <fe  Stu.  157. 

Term  Rep.  358. 
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In  Head  v.  Ilead^^  Leach,  V.  C,  summed  up  the  modern 
English  law  in  concise  language.  Said  he:  "The  ancient 
policy  of  the  law  of  England  remains  unaltered.  A  child 
born  of  a  married  woman  is  to  be  presumed  to  be  the  child 
of  the  husband,  unless  there  is  evidence  which  excludes  all 
doubt  that  the  husband  could  not  be  the  father.  But  in 
modern  times  the  rule  of  eWdence  has  varied.  Formerlv 
it  was  considered  that  all  doubt  could  not  be  excluded  unless 
the  husband  were  extra  quatuor  maria.  But  as  it  is  obvious 
that  all  doubt  mav  be  excluded  from  other  circumstances, 
although  the  husband  be  within  the  four  seas,  the  modern 
practice  permits  the  introduction  of  every  species  of  legal 
evidence  tending  to  the  same  conclusion.  But  still  the  evi- 
dence must  be  of  a  character  to  exclude  all  doubt;  and 
when  the  judges  in  the  Banbury  Case  spoke  of  satisfactory 
evidence  upon  this  subject  they  must  be  understood  to  have 
meant  such  evidence  as  would  be  satisfactory,  having  re- 
gard to  the  special  nature  of  the  subject.^'  This  is  the  law 
of  both  England  and  the  United  States  at  the  present  time,^ 

In  answer  to  another  cjuestion  in  the  Banbury  Cafie^  the 
judges  re{)lied:  *'That  after  proof  given  of  access  of  the 
husband  and  wife  by  which,  according  to  the  laws  of 
nature,  he  might  be  the  father  of  a  child,  no  evidence  can 
be  received  except  to  deny  that  such  intercourse  had  taken 
place. "^  In  this  rule  it  should  be  remembered  that  "access" 
and  "non-access"  mean  the  existence  or  non-existence  of 
opportunities  for  sexual  intercourse.* 


1  1  Sim.  &  Stu.  150. 

*  BoBville  V.  Attorney  -  General, 
L.  R.  12Prob.  Div.  177;  M.orrl8V. 
Davis,  5  CI.  &  F.  163;  Plowes  v. 
Barry,  8  Jur.  (N.  S.)  352;  31  L.  J. 
(N.  S.)  Ch.  681;  Blackburn  v. 
Crawford,  70  U.  S.  175;  Overlook 
V.  Hall,  81  Me.  348;  Wright  v. 
Hicks,  12  Ga.  155;  15  Ga.  160; 
Dejol  V.  Johnson,  12  La.  Ann.  853; 
Anon.v.  Anon.,  22Beav.481;  Mor- 
ris V.  Davis,  5  CI.  &  F.  163;  State 
v.  Romaine,  58  Iowa,  48. 


'  Answer  of  the  judges  to  the 
sixth  question  in  the  Banbur>' 
Peerage,  1  Sim.  &  Stu.  157 ;  Wright 
V.  Holdgate,  3  C.  &  K.  168. 

<  Banbury  Peerage,  1  Sim.  &  Stu. 
159.  Said  Lord  Eldon  in  the  Ban- 
bury Peerage  (see  5  CI.  &  F.  260)  : 
''Lord  Hale  in  Hospell  v.  Collins, 
decided  that  the  issue  for  the  jur>' 
was  as  to  the  fact  of  access,  or,  as  I 
understand  him  to  mean,  sexual 
intercourse.  For  the  access  in 
question  is  of  a  peculiar  nature,  not 


RULE  21.]  MARRIAGE    AND    LEGITIMACY.  145 

**If  sexual  intercourse  is  proved,"  said  the  chancellor  in 
MoiTts  V.  DaviSy^  '*that  is,  if  the  judge  or  the  jury  tr3dng 
the  question  of  fact  be  satisfied,  that  sexual  intercourse  took 
place  between  the  husband  and  wife  at  the  time  of  the 
child  being  conceived,  the  law  will  not  permit  an  inquiry 
whether  the  husband  or  some  other  man  was  more  likely  to 
be  the  father  of  the  child."  M  once  you  are  satisfied  that 
the  husband  had  sexual  intercourse  with  his  wife,  the  pre- 
sumption of  legitimacy  is  not  to  be  rebutted  by  its  being 
shown  that  other  men  also  had  sexual  intercourse  with  the 
woman.  The  law  will  not,  under  such  circumstances,  allow 
a  balance  of  the  evidence  as  to  who  is  most  likely  to  have 
been  the  father.^  The  law  does  not  permit  the  admission 
of  evidence  on  the  question  whether  the  adulterer  or  the 
husband  is  most  likely  to  be  the  father  of  the  child.^  So, 
where  the  husband  has  had  intercourse  or  even '* access," 
the  bad  reputation  of  the  wife,  either  before  or  after  the 
marriage,  does  not  overthrow  the  presumption.*  Neither 
is  the  fact  that  the  wife  was  living  in  adultery.^  In  R,  v. 
Inhabitants  of  Mansfieldy^  it  appeared  that  a  wife  was  de- 
serted bv  her  husband,  who  went  to  live  with  another 
woman ;  that  the  wife  at  the  end  of  three  or  four  years 
married  another  man  and  had  two  children;  that  eleven 
years  after  the  second  marriage  she  iigain  cohabited  with 
her  husband.  It  not  appearing  where  the  husband  was 
between   the   time  of   his  deserting  and  returning  to  his 

i 

being  access  in  the  ordinary'  ac-  where  there  has  been  some  society, 
ceptation  of  the  word,  but  access  intercouse    or    access,    has    been 
between  husband  and  wife  viewed  called    'non-generating    access.'  " 
with    reference     to     the     result,  Hargrave    v.    Hargrave,    9    Beav. 
namely,  the  procreation  of  chil-  225. 
dren."    **By  'access,'  I  mean  op-  »  5  CI.  &  F.  243. 
portnnities  of  having   sexual    in-  *  Alderson,  B.,  in  Cope  v.  Cope, 
tercourse.'*^    Alderson,  B.,  in  Cope  1  M.  &  Rob.  275. 
V.  Cope,  1 M.  &  Rob.  275.   "Access  ^  Henimlnway  v.  Towner,  1  Al- 
ls such  access  as  affords  an  oppor-  len,  209. 

tunity    of     sexual     intercourse."  <  Phillips  v.  Allen,  2  Allen,  453. 

Bury  y.  Philpot,  2  Myl.  &  K.  349.  ^  Cases  ante^  and  Cross  v.  Cross, 

Lord  Langdale  in  one  case  calls  it  3  Paige  Ch.  139;  23  Am.  Dec.  778. 

•'generating  access,^' saying:  "The  •  1  Q.  B.  444. 
absence     of     sexual     intercourse, 

10 
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wife,  it  was  held  that  the  evidence  was  insufficient  to  show 
non-access  when  the  children  were  begotten.  **The  ques- 
tion is,"  said  Lord  Dennuin,  ''whether  in  this  case  there 
be  any  evidence  of  illegitimacy,  and  to  establish  that  it  is 
necessarv  to  show  non-access  of  the  husband.  That  mav 
be  proved  by  circumstances,  one  of  which  certainly  is  an 
adulterous  intercourse  between  the  husband  or  wife  and 
another  part}'.  But  here  the  whole  proof  consists  only 
of  that  fact.  We  are  not  told  what  the  husband  was  doing 
or  where  residing  at  the  time  the  children  were  begotten." 
In  Berry  v,  Philpot^^  the  wife  of  P  left  him  und  went  to 
live  with  her  father.  Shortly  after,  her  father  dying,  she 
formed  a  connection  with  one  H,  with  whom*  she  went  to 
live.  P  took  a  house  opposite  where  they  resided  and 
had  frequent  inter\'iews  with  her.  She  had  two  children 
durinff  this  time.  It  was  held  that  thev  must  be  declared 
legitimate.  "Access,"  said  the  master,  "if  it  is  such  access 
as  affords  an  opportunity  of  sexual  intercourse,  and  where 
the  fact  of  such  access  between  a  husband  and  wife  within 
a  period  capable  of  raising  the  legal  inference  as  to  the 
legitimacy  of  an  after-born  child  is  not  disputed,  proba- 
biUties  can  have  no  weight,  and  a  case  ought  never  to  be 
sent  to  a  jury.  There  is  nothing  against  the  evidence  of 
access  except  evidence  of  the  adulterous  intercourse  of  the 
wife  with  II,  which  does  not  affect  the  legal  inference; 
for  if  it  were  proved  that  she  slept  ev  ery  night  with  her 
paramour  from  the  period  of  her  separation  from  her  hus- 
band, I  nmst  still  declare  the  childi-en  to  be  legitimate. 
The  interest  of  the  public  depends  upon  a  strict  adherence 
to  the  rule  of  law."  In  Van  Aernam  v.  Van  Aernam,'^  the 
wife  of  the  plaintiflF  was  for  several  years  living  in  the 
same  town  with  him  as  the  kept  mistress  of  another  person, 
the  husband  making  no  exertions  to  break  up  the  inter- 
course. The  court  held  that  in  the  absence  of  evidence 
of  non-access  the  husband  would  be  presumed  to  be  the 
father  of  the  children  begotten  upon  the  wife  during  that 
time. 

1  2  Myl.  &  K.  349.  «  1  Barb.  Ch.  375. 
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From  proof  of  •'access" — as  this  word  is  used  in  this 
connection — the  presumption  of  sexual  intercourse  is  very 
strong.  Plowes  v,  BeiTy^  affords  a  good  illustration  of 
this.  In  that  case  B,  who  was  married  in  1829,  became  a 
lunatic  in  1888,  and  was  confined  in  a  lunatic  asylum  until 
his  death.  His  wife,  who  lived  twenty-five  miles  away, 
occasionally  visited  her  husband,  but  the  keepers  of  the 
asylum  had  strict  orders  not  to  allow  them  at  any  time  to 
remain  alone  together.  He  was  allowed  the  freedom  of  the 
grounds,  and  the  porter  sometimes  being  absent  it  was 
possible  for  a  person  to  enter  without  being  seen.  In 
March,  1835,  she  visited  the  asylum,  remaining  alone  for 
some  time  with  her  husband.  A  child  was  born  in  Decem- 
ber, 1835.  There  were  rumors  at  the  time  that  Mrs.  B  was 
living  in  adultery  with  one  D.  But  the  court  held  that  the 
child  was  legitimate.'* 

Evidence  of  rumor  that  a  person  was  illegitimate  is  itself 
insufficient;^  though  such  testimony  is  admissible  in  connec- 
tion with  other  facts.*  In  King  v.  Luffed  it  was  held  that 
non-access  of  the  husoand  need  not  be  proved  during  the 
whole  period  of  the  wife's  pregnancy — it  was  sufficient 
if  it  was  naturally  impossible  (as  where  he  had  access 
only  a  fortnight  before  the  birth)  that  he  could  be  the 
father. 

That  husband  and  wife  slept  together  affords  a  strong 
and  irresistible  inference  of  sexual  intercourse.®  '*But  in 
the  absence  of  such  irresistible  evidence,  the  fact  of  sexual 
intercourse  must  be  tried  like  every  other  fact  to  which  no 
direct  evidence  is  applicable.  Proof  that  the  husband  and 
wife  were  living  in  the  same  town,  and  so  had  opportunities 
of  meeting,  and,  therefore,  of  sexual  intercourse,  would,  in 


»  31  L.  J.  (Ch.)  680.    And  see  Bt  <  Stegall  v.  Stegall,  ante;  Mima 

Shaman,  53  N.  W.  Rep.  456  (Wis.).  Queen  v.  Hepburn,  7  Cranch,  290; 

•  See  the  corrected  report  of  the  2  Cranch  C.  C.  3. 
case  in  33  L.  J.  (Ch.)  347.  And  see  ^  8  East. 

c^mira  Clarke  v.  Maynard,  1  Madd.  '  ^^^,^,'^  v.  Edmonds,    25  L.   J. 

A  Geld.  364.  (Ch.)  126. 

*  Vaughn  v.  Rhodes,  2  McCord, 
227 ;  73  Am.  Dec.  713. 
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the  absence  of  any  proof  raising  a  presumption  to  the  con- 
trary, be  sufficient  to  establish  the  legitimacy  of  a  child  born 
of  the  wife."  Proof  that  they  had  been  in  the  same  room 
or  the  same  house  together  would  be  much  stronger  evi- 
dence of  the  fact,  the  strength  of  which,  however,  would 
vary  with  the  circumstances ;  and  as  neither  would  be  direct 
proof  of  sexual  intercourse,  but  of  facts  from  which,  taken 
by  themselves,  sexual  intercourse  would  be  inferred,  such 
inference  must,  as  in  all  other  cases,  be  capable  of  being 
repelled  by  the  proof  of  facts  tending  to  raise  a  contniry  in- 
ference.* 

But  proof  of  access  is  not  conclusive. ^  It  being  only 
proved  that  the  opportunity  for  sexual  intercourse  had 
existed — as  that  the  parties  lived  in  the  same  house — and 
the  fact  itself  not  being  proved,  evidence  is  admisible  to  dis- 
prove the  presumption  that  it  did  take  place.  **The  parties 
may  be  followed  with  these  four  walls,  and  the  fact  of 
sexual  intercourse  not  only  disproved  by  direct  testimony, 
but  by  circumstantial  evidence  raising  a  strong  presumption 
against  the  fact."  To  state  this  principle  briefly — the 
proof  of  sexual  intercourse  being  conclusive,  the  presump- 
tion can  not  be  attacked,  but  the  evidence  by  which  such 
fact  is  to  be  established  may  be  contradicted.  The  law  is 
not  so  unreasonable  as  to  demand  proof  of  non-access  by 
witnesses,  who  were  with  her  every  minute  of  the  time 
whenever  she  is  supposed  to  have  been  begotten  with  a 
child.  If  such  facts  and  circumstances  are  proved,  as  would 
induce  a  rational  and  well  founded  belief  that  the  husband 
could  have  no  access,  it  is  sufficient.^ 

On  this  question  the  conduct  of  the  supposed  father  or  of 
the  mother  towards  the  child  is  relevant.*  In  the  case  of 
Morris  v,  Davies^^  the  wife  concealed  the  birth  of  the  child 

1  Morris  v.  Davis,  supra.  *  Cope  v.  Cope,  1  M.  &  Rob.  275; 

*  R.  V.  Inhabitants  of  Mansfield,  1  Woodward  v.  Blue,  107  N.  C.  407; 

Q. B. 444 ; Cope V. Cope,  1M.& Rob.  Sale   v.  Crutchfleld,  S  Basb,  676; 

275;  B.  V.  Shepherd,  6  Binn.  283.  Metheny  v.  Bohn,  160  111.  263;   43 

»Com.  V.  Wentz,  1  Ashm.  269;  N.  E.  Rep.  380. 

Wright  V.  Hicks,  12  Ga.  155;  State  «  5  Ci.  &  F.  163. 
V.  PettAway,  3  Hawks,  623. 


RULE  21.]  MARRIAGE    AND    LEGITIMACY.  149 

from  her  husband,  and  declared  to  him  that  she  never  had 
such  a  child;  the  husband  disclaimed  all  knowledge  of  it, 
and  acted  up  to  his  death  as  if  no  such  child  was  in  exist- 
ence; the  wife's  paramour  aided  in  concealing  the  child, 
reared  and  educated  it  as  his  own,  and  left  it  all  his  prop- 
erty by  will.      This  repelled  the  presumption  that  the  child 

« 

was  legitimate. 

And  evidence  of  the  conduct  of  husband  and  wife  toward 
each  other  is  relevant.* 

In  the  Banbury  Peerage  Uase^  Lord  Redesdale  said:  "I 
admit  that  the  law  presumes  the  child  of  the  wife  of  A, 
born  when  A  might  have  had  sexual  intercourse  with  her, 
or  in  due  time  after,  to  be  the  legitimate  child  of  A ;  but 
this  was  merely  considered  a  ground  of  presumption,  and 
might  be  met  by  opposing  circumstances.  The  fact,  indeed, 
that  any  child  is  the  child  of  any  man  is  not  capable  of 
direct  proof,  and  can  only  be  the  result  of  presumption, 
understanding  by  presumption  a  probable  consequence 
drawn  from  facts,  either  certain  or  proved  by  credible  tes- 
timony, by  which  may  be  determined  the  proof  of  a  fact 
alleged,  but  of  which  there  can  be  no  direct  proof.  •  •  • 
It  is,  therefore,  of  high  importance  to  consider  in  a  ques- 
tion of  legitimacy  whether  the  fact  of  such  knowledge  as 
would  demonstrate  the  legitimacy  did  take  place;  or 
whether  bv  circumstances  such  acknowledgment  was 
rendered  impossible,  as  by  the  child  being  a  posthumous 
child.  If,  on  the  contrary,  it  appears  that  the  supposed 
father  was  ignorant  of  the  birth  of  a  child,  and  that  the 
fact  of  its  birth  was  concealed  from  him,  such  concealment 
is  strong  presumptive  proof  that  there  had  existed  no  sexual 
intercourse  which  could  have  made  him  the  father  of  such  a 
child." 

When  a  father  brings  up  a  child  as  legitimate  it  amounts 
as  has  been  well  said  to  a  daily  asertion  that  he  is  legiti- 
mate.^ 

*  G088  V.  Froman,  89  Ky.  318.        v.    Morris,    1    Curt.    46;   Stein  v. 
^  Berkely  Peerage  Case,  4  Camp.    Bowman,  13  Pet.  220;  Eliicott  v. 
409;  Be  Hall,  1  Wall.  Jr.  96;  U.  S.     Pearl,  10  Pet.  437. 
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So,  the  fact  of  the  wife  living  in  open  adultery,  coupled 
with  other  facts,  e.  gr.,  that  the  husband  had  only  on  one 
single  occasion  an  opportunity  for  access,  and  that  the 
wife  concealed  the  birth  of  the  child  from  her  husband,  are 
sufficient  to  rebut  the  presumption  of  intercourse.*  And 
the  illegitimacy  of  a  child  of  a  married  woman  is  estab- 
lished beyond  dispute  when  it  is  shown  that  she  was  living 
in  adultery  at  the  time  it  was  begotten,  and  that  her  hus- 
band was  residing  in  a  part  of  the  country  which  made 
access  impossible.^ 

The  presumption  still  holds  where  the  parties  are  living 
apart  from  each  other  by  mutual  consent;^  but  it  is  other- 
wise where  they  are  separated  by  a  decree  of  the  court,  for 
in  such  case  the  presumption  is  that  they  obey  the  decree.* 
But  the  presumption,  in  the  first  case,  is,  of  course,  rebut- 
table by  proof  of  non-access.^ 

Neither  the  declarations  of  the  wife,  nor  her  testimony 
that  the  child  was  the  child  of  a  man  other  than  her  hus- 
band, are  admissible;^  nor  of  the  wife  that  the  husband 
had  not  access  or  opportunities  for  access;'  nor  of  the 
husband  that  he  was  not  the  father  of  the  child,^  or  had  not 
access  or  opportunities  for  access.^  And  this  rule  is  not 
altered   by   the   modern   legislation    permitting  parties  to 


1  Cope  V.  Cope,  1  M.  &  Rob. 
275.  Tbe  report  of  this  case  in  5 
C.  &  P.  604,  is  incorrect  and  mis- 
leading;. See  1  Q.  B.  450,  Lord  Den- 
man,  0.  J.  See  Goss  v.  Froman, 
89  Ky.  318. 

«  The  Barony  of  Sale,  1  H.  L. 
Cas.  507.  And  see  Gurney  v.  Gur- 
ney,  32  L.  J.  (Ch.)  466;  Slbbott  v. 
Ainsley,  3  L.  P.  (N.  S.)  583;  State 
V.  Bennett,  75  N".  C.  305;  Bowen  v. 
Reed,  103  Mass.  46;  Sabins  v. 
Jones,  119  Mass.  167. 

8  St.  George  v.  St.  Margarets,  1 
Salk.  123;  Sidney  v.  Sidney,  3  P. 
Wms.  275;  Morris  v.  Davis,  5  CI.  & 
F.  163;  Hemminway  v.  Towner,  1 
Allen,  209. 

*Id, 


«  Woodward  v.  Blue,  107  N.  C. 
407. 

^  Stegall  y.  Stegall,  2  Brock.  257 ; 
Pendrell  v.  Pendrell,  2  Strange, 
925 ;  Cope  V.  Cope,  1  M.  &  Rob. 
275;  Atchley  v.  Sprigg,  33  L.  J. 
(Ch.)  345;  Stevens  v.  Moss,  2 
Cowp.  594;  Dennlson  v.  Page,  29 
Pa.  St.  420;  Com.  v.  Shepherd,  6 
Binn.  283. 

^  Com.  V.  Shepherd,  6  Binn. 
283;  R.  V.  Kea,  11  East,  132 ;  Good- 
Wright  V.  Moss,  Cowp.  591 ;  Cross 
V.  Cross,  3  Paige,  139;  Simony. 
State,  20  S.  W.  Rep.  399  (Tex.). 

^  Id.;  Hemminway  v.  Towner,  1 
Allen,  209. 

0  Wright  y.  Holdgate,  3  Cook, 
158;  King  v.  Inhabitants  of  Som- 
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been  establi'-hed.  the  d^  Iiiriti*.  n  'A  the  wife  i-*^  adII:i'^•ii^Ie 
to  pruve  the  pat  emit  t  of  the  trLiM.*  Sj».  t»j».i,  eviJen*.^  of 
the  manner  in  whi-h  the  ^hlld  i*  trvate^i  hv  a  iluUi  who  i^* 
not  the  mother"*  ha-^ri^i:!.!-^  Ac*!  •»n  an  in«ii«. tment  for 
bskotirdv  or  foni;n«-ativ»n.  the  wift-  i*  a  o»ii.|«etect  witne*^'- 
to  prove  the  ••»»n:i*H-t:«iQ.*  R.;!.  alth«.»ii:rh  it  i^  d«»  I««!i<rer 
neces>jirj'  th;it  the  le-^tiiL*.  y  t^f  the  vh:I«I  uiu--t 
be  <ihown  to  t>e  ic;{«^-.-r'»Ie.  ntr%"ertheIe--.>  the  prv>uiu|>- 
tion  can  only  he  nr>»c;:tt^l  by  pn^jf  beyond  a  rea>on- 
able  doubt  that  the  hu-^r^iDd  ••<»i;ld  not  have  ht^n 
the  father.*  The  oa»fj»  lie*  on  the  |MT>4.»n  allegitur  that 
the  child  of  a  inarrie*!  woiLan  i^^  ill  estimate  to  pr»>ve  it. 
There  i*  no  oiimjc  un  the  party  whi>*e  l»-*dtima»:y  is  in  •jue?— 
tion  to  >how  op|i«»rtiin:ti»-*  of  a«-t-**^*,  or  what  the  cii\-um- 
stance^  were  under  whi«  h  the  a«-t-t*-»'*  ti»ok  pla«*e.*  Evidence 
of  the  likene-*^^  of  the  rhild  to  the  ^up|>«j>ed  father  i<  nt»t 
adnii'*Mble  on  the  •jue-»tioo  of  pnteniity :'  n«»r  a'^  ti»  the  «-«»lor 
of  it.s  eye>J^ 

In  a  LoiUT^iana  «.-a*e.'  it  wa>  held  that  the  leiritiuiacv  of  a 

m 

child  bom  in  wedl«M;k  «*an  not  l>e  i-onte-»ted  by  either  the 
mother,  her  heir^  or  the  rhild  himself.  The  ri^ht  in  ^uvh 
a  c-onte^ft  abide>  only  with  the  putative  father.  Said 
Mnr|)hy,  J.:  ••The  de^-lanitioU"*  of  the  plaintiff  hiui^'lf  can 
not  affe<^  his  condition,  and  are  not  to  be  listened  to.  It 
would  be  contra  ^t^nif^  mor^x  to  allow  him  to  repudiate  his 


ton,  5  Ad.  A  El!.  I'y;  Tiosri '-  >-  v. 
Soath  Creek  Tp..  75  Pa.  >t.    4.^3: 
Parker  ▼.  Way,  15  X.  H.  4.'>. 
>  Boykin  ▼.  Boy  kin.  70  X.C.->i2. 

*  Lei^iee  ▼-  Edward«.  i>  L.  J. 
(Ch.)  125. 

*  Woodward  v.  Blue.  In7  X.  C. 
407. 

*Coin.  ▼.  Wentz.  1  Ashin.  2»>#: 
State  ▼.  PettawaT.  3  Hawks. 
673;  Com.  r.  Siricker.  I  Brown. 
XLYIII:  Whitman  v.  State.  34 
lod.  313;  Com.  ▼.  Shtf^pherd.  6 
Binn.  213. 

'  Phillips  ▼.  Al!en.  2  Allen.  4:>3: 


P!owe>  T.  Bo-^y.  31  L.  J.  Ch.^ 
»^J.'H>:  At«"hley  v.  Spring,  3:3  L.  J. 
Cb.;  34.'»:  Van  Aernxni  v.  Van 
A^Tcam.  1  B-irb.  Ch.  37">;  Sul!iv*n 
V.  Kellv.  3  A:ien.  1+S. 

•  Plowe*    T.    Bos*ey.    13    I..    J. 
i'h. .  ♦;'?o. 

'  17.  S.  V.  Collia?.  1  C ranch  C. 
C.  '>C*-J;  Hinawalt  v.  State.  tU  Wi?. 
^:  24  X.  W.  K.  p.  4S0:  OverlcK^k  v. 
Hail.  Hi  Me.  34S. 

*  People  V.  Carney.  29  Una.  47. 

»  Eloi  V.  Mader,  1  Rob.  '^^\ ;  3>: 
Am.  Dec.  192. 
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own  legitimacy.  Having  been  born  in  maiTiage,  he  can 
not  be  permitted  by  any  admission  to  bastardize  himself. 
*  *  *  The  right  to  disavow  and  repudiate  a  child  born 
under  the  protection  of  the  legal  presumption  pater  est,  etc., 
is  peculiar  to  the  father,  and  can  be  exercised  only  by  him 
or  his  heirs,  within  a  given  time  and  within  certain  cases. 
If  the  father  renounces  the  right,  expressly  or  tacitly,  it  is 
extinguished  and  can  never  more  be  exercised  by  any  one. 
The  mother  has  no  right  to  disavow  a  child,  because 
maternity  is  never  uncertain;  she  can  onlv  contest  the 
identity  of  the  child.  The  right  to  disavow  is  entirely 
distinct  and  different  from  that  which  all  parties  whose 
interests  may  be  affected  have  to  contest  the  legitimacy  of 
one  in  whose  favor  the  legal  presumption  does  not  exist." 

In  an  old  case,  where  a  man  was  divorced  from  his  wife 
on  the  ground  of  his  impotence,  and  then  married  another 
woman  who  had  issue  during  the  marriage,  the  issue  were 
held  to  be  his,  on  the  ground,  it  was  said,  that  a  man  may 
be  habilis  et  inhabilis  diversis  lemporibus^  This  case  is 
interesting  as  showing  how  strong  the  presumption  of  legiti- 
macy was,  and  how  averse  the  courts  were  (and  are  now) 
to  making  exceptions  to  the  rule. 

There  is  no  presumption  that  a  man  who  marries  the 
mother  of  a  bastard  is  its  father.^ 

1  Bane's  Case,  5  Coke,  98,  b.  ^  Be  McDonald,  33  Atl.  Kep.  892 

(Fa.). 
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BUIiE  22. — The  omission  of  a  party  to   an  action  to 

testify  to  facts  or  to  produce  evidence 
in  explanation  of,  or  to  contradict  ad- 
verse testimony,  raises  a  presumption 
against  his  claims/  (a)  except  where 
the  evidence  is  not  peculiarly  nvithin 
bis  power  or  is  merely  cumulative  (b),  or  is  privi- 
leged (c),  or  incompetent,'  or  its  necessity  could  not 
have  heen  reasonably  anticipated  by  the  party  (d). 


Approved  in  Oar- 
tier  y.  Troy  Lnm- 
ber  Co..  188  111.  583; 
Western,  etc.,  R. 
Co.  ▼.  Morrison,  29 
8.  S.  Bep.  107  (6a.), 
Simmons,  C.  J. 


**It  is  certainly  a  maxim,"  said  Lord  Mansfield,  in  Blatch 
V.  Archer ^^  **that  all  evidence  is  to  be  weighed  according  to 
the  proof  which  it  was  in  the  power  of  one  side  to  have  pro- 
duced, and  in  the  power  of  the  other  to  have  contradicted." 
The  omission  of  a  party  to  testify  to  facts  within  his 
knowledge  in  explanation  of  or  to  contradict  adverse  testi- 


1  Thompson  v.  Shannon,  9  Tex. 
536;  MitcheH  v.  Napier.  22  Tex. 
120;  The  Lawrerce,  15  Fed.  Rep. 
635;  Warner  v.  Daniels,  1  Woodb. 
&  M.  90;  Nicol  v.  Crittenden,  55 
"Ga.  497;  Howell  v.  Crosby,  36  N. 
Y.  (S.)  328;  Shook  v.  Lyon,  11  N. 
Y.  (S.)  720.  Not  from  a  party 
failing  to  testify  where  the  party's 
mind  has  become  impaired. 
Cramer  v.  City  of  Burlington,  49 
Iowa,  213.  In  a  suit  against  a  mar- 
ried woman  no  presumption  arises 


against  her  from  the  fact  that  her 
husband  does  not  testify.  Carter  v. 
Beals,  44  N.  H.  408.  A  false  state- 
ment made  by  a  witness  out  of 
court  raises  no  presumption  that 
his  testimony  is  false.  Glaze  v. 
Blake,  56  Ala.  379. 

*  Carpenter  v.  Bailey,  29  Pac. 
Rep.  1101  (Cal.);  Graves  v.  U.  S., 
160  U.S.  118;  Adams  v.  Maw,  29 
N.  E.  Rep.  792  (Ind.). 

*  Cowp.  63.  And  see  Wallace  v. 
Harris,  32  Mich.  380. 
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mony,  is  a  proper  subject  of  consideration  both  in  courts  of 
equity  and  in  courts  of  law.*  '*Where,"  said  Chief  Justice 
Shaw,  in  Com,  v.  Webster ^'^^^prohBble  proof  is  brought  of  a 
state  of  facts  tending  to  criminate  the  accused,  the  absence 
of  evidence  tending  to  a  contrary  conclusion  is  to  be  con- 
sidered— though  not  alone  entitled  to  much  weight ;  because 
the  burden  of  proof  lies  on  the  accuser  to  make  out  the 
whole  case  by  substantiative  evidence.  But  when  pretty 
stringent  proof  of  circumstances  is  produced,  tending  to 
support  the  charge,  and  it  is  apparent  that  the  accused  is  so 
situated  that  he  could  offer  evidence  of  all  the  facts  and 
circumstances  as  they  existed,  and  show,  if  such  was  the 
truth,  that  the  suspicious  circumstances  can  be  accounted 
for  consistently  with  his  innocence,  and  he  fails  to  offer  such 
proof,  the  natural  conclusion  is  that  the  proof,  if  pro- 
duced, instead  of  rebutting  would  tend  to  sustain  the 
chai'ge.  But  this  is  to  be  cautiously  applied,  and  only  in 
cases  where  it  is  manifest  that  proofs  are  in  the  power  of 
the  accused,  not  accessible  to  the  prosecution.'*^ 

Zlltislrations. 


A. 

I.  The  question  is  whether  vessel  A  or  vessel  B  which  had  collided 
at  night  was  negligent.  The  seaman  -who  had  charge  of  the  light  on 
vessel  A  is  not  produced;  but  the  owners  allege  that  it  was  displayed. 
The  presumption  is  that  it  was  not.^ 

II.  B,  as  indorser,  sues  D  on  a  note  given  to  one  S  for  a  patent  ma- 
chine which  turned  out  to  be  a  fraud.  I>*s  defense  is  that  B  was  a  par- 
ticipant in  the  fraud,  having  traveled  with  S  and  aided  him  when  he 
procured  the  note  from  D.  The  question  is  whether  the  B  referred  to  is 
the  plaintiff.  B  refuses  to  appear  at  the  trial.  The  presumption  Ih  that 
B  the  plaintiff  and  B  the  partner  of  S  are  the  same  person.'' 


1  McDonough  v.  O'Neil,  113  Mass. 
92.    The  same  inference  frequently 
arise  on  trials  for  crime.    See  post^ 
Chap.  XX. 
6  Cush.  316. 

3  An  instruction  that,  where  a 
party  from  whom  plaintiff  claims 
title  is  not  called  as  a  witness  by 
plaintiff,  the  presumption  is  that 


he  would  not  have  sustained  the 

• 

evidence  of  the  transaction,  as 
claimed  by  plaintiff,  is  not  mis- 
leading as  to  the  weight  of  the  in- 
ference to  be  drawn  from  the  want 
of  such  evidence.  Hall  v.  Vander- 
pool,  28  Atl.  Rep.  1069  (Pa.). 

<  The  Ville  de  Havre,  7  Ben.  328. 

«  Brown  v.  Schock,  77  Pa.  St.  471. 
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III.  A  refases  \o  produce  a  deed  which  is  part  of  a  title  which  he 
claim?.  The  presumption  is  that  if  produced,  the  deed  would  injure  his 
claim.' 

IV.  The  plaintiff  relies  on  the  defendants*  knowledge  of  a  fact  said  to 
he  communicated  to  them  in  a  letter,  of  which  no  copy  was  kept,  but  the 
receipt  of  which  thej^  (the  defendants)  admit.  The  defendants  deny  that 
it  contained  the  statement  alle^^ed,  but  do  not  produce  the  letter  or  satis- 
factorily account  for  its  non-production.  The  plaintiff^s  representation 
is  presumed  to  be  true.' 

V.  B  agrees  to  make  a  wagon  for  M.  The  latter  gives  L  a  written 
order  upon  B  for  the  wagon,  which  order  B  receives,  saying  ^*he  would 
accept  it  as  far  as  it  went.''  On  the  trial  B  refused  to  produce  the  order. 
The  presumption  is  that  it  was  an  unconditional  order  for  the  delivery 
of  the  wagon.' 

VI.  In  an  action  on  certain  promissory  notes,  the  question  is  whether 
the  plaintiff  had  been  given  collateral  security,  and  what  amount  he  had 
collected  and  should  be  credited.  A  list  of  these  securities  is  proved  to 
be  kept  by  the  plaiutiff  in  a  book  which  he  refused  to  produce,  on  the 
ground  that  the  book  is  a  private  one  which  no  one  has  the  right  to  see. 
His  conduct  raises  a  presumption  that  the  book  would  contain  evidence 
unfavorable  to  his  side  of  the  case.^ 

VII.  A  party  after  notice  refuses  to  produce  an  agreement.  The  pre- 
sumption is  that  it  is  stamped  as  required  by  law.' 

VIII.  Certain  goods  were  seized  on  a  suspicion  that  they  had  been 
fraudulently  undervalued  when  passing  the  custom  house.  The  govern- 
ment make  tk prima  fade  case,  and  notify  the  defendants  to  produce  their 
invoices  and  correspondence  relating  to  the  goods.  This  they  do  not  do, 
but  introduce  evidence  of  experts  as  to  the  value  of  the  goods.  The  pre- 
sumption is  against  the  defendants." 

IX.  An  action  is  brought  by  A  against  B  on  a  building  contract.  A 
refuses  to  produce  a  plan  referred  to  in  the  specifications  annexed  to  the 
contract.  B  has  refused  to  allow  an  expert  sent  by  A  to  examine  the 
house.  The  conduct  of  each  raises  an  unfavorable  presumption  against 
himself  .7 

X.  A  dealer  in  liquors  sues  a  customer  for  liquor  sold  and  delivered. 
The  only  evidence  is  that  of  the  dealer's  servant,  who  proves  the  de- 
livery of  full  bottles  to  a  certain  number  at  the  defendant's  house — he 

*  Haldane V.Harvey, 4 Burr. 248ti.        <  Crisp  v.  Anderson.  1  Stark.  35. 

*  Lumley  v.  Wagner,  1  DeG.,  M.  «  Clifton  v.  United  States,  4  How. 
A  G.  604.  248 ;  Attorney- General  v.  Halliday, 

»  Barber  v.  Lyon,  22  Barb.  62.         26  U.  C.  Q.  B.  397. 

*  Lowell  V.  Todd,  16  U.  C.  C.  P.  ^  Bryant  v.  Stillwell,  24  Pa.  St. 
306.    And  see  Page  v.  Stephens.  23    314. 

Mich.  357. 
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does  not  know  their  contents.    The  presumption  is  that  they  were  filled 
with  the  cheapest  liquor  in  which  the  plaintiff  dealt.^ 

XI.  In  an  action  for  money  lent  the  only  evidence  is  that  the  defend- 
ant having  asked  the  plaintiff  for  some  money,  the  latter  handed  him  a 
note  which  witness  helieved  to  be  a  bank  note,  but  the  amount  of  which 
they  did  not  know:  neither  does  it  otherwise  appear.  The  presumption 
is  it  was  a  note  of  the  smallest  denomination  in  circulation  in  the 
country.* 

XII.  A  drov^er  is  sued  for  the  price  of  certain  cattle  entrusted  to  him 
to  be  taken  to  market  and  sold.  On  the  trial,  he  gives  no  evidence  as  to 
what  he  had  received  for  them.  The  presumption  is  that  he  received 
the  highest  price  paid  for  such  cattle.' 

XIII.  A  witness  refuses  to  explain  matters  within  his  knowledge. 
The  presumption  is  that  the  explanation,  if  made,  would  be  to  his 
prejudice.* 

XIV.  C  brought  an  action  for  $200  alleged  to  have  been  paid  to  B  as 
usury.  It  appears  that  C  bad  agreed  to  pay  B  $1,800  for  a  third  person; 
B  wrote  out  notes  for  $2,000,  and,  upon  0  objecting  that  the  amount  was 
too  large,  B  replied :  ^ 'There  is  our  account  and  other  deals;  all  is  put 
in."'  C  signed  the  notes  and  afterwards  paid  them.  On  the  trial,  to 
show  that  there  were  no  other  accounts  between  them,  C  called  on  B  to 
produce  his  books,  which  B  did  not  do.  The  court  instructed  the  jury 
that  they  might  infer  from  this  that  the  books,  if  produced,  would  not 
aid  in  the  defense.    Held,  correct.^ 

XV.  The  defendant  in  a  case  is  represented  by  five  attorneys.  On  a 
motion  for  a  new  trial,  on  the  ground  that  one  of  the  jurors  was  related 
to  the  plaintiff,  four  of  these  attorneys  Qle  an  affidavit  that  they  were 
not  aware  of  this  fact  before  the  trial.  The  presumption  is  that  the  fifth 
attorney  did  know  of  it.® 

In  case  II.  it  was  said:  '*He  refused  to  appear,  and  his 
refusal  is  put  now  on  the  ground  that  he  was  informed  by 
his  counsel  and  believes  himself,  that  the  testimony  of  his 
identity  was  illegal.  Supposing  that  to  be  an  honest 
opinion,  yet  it  did  not  detract  from  the  prima  facie  effect 
of  his  declining  to  appear  as  evidence  against  him.  If  he 
relies  upon  his  ability  to  disprove  the  motive  imputed  he 
takes  the  risk,  but  he  leaves  the  effect  of  his  conduct  as  a 
matter  of  evidence  for  the  opposite  side  to  go  to  the  jury 
who  must  weigh  both   sides  to  determine  the  real  motive. 

Olunnes  v.  Pezzey,  1  Camp.  8.        *  Heath  v.  Waters,  40  Mich.  457. 
^  Lawton  v.  Sweeney.  8  Jur.  694.        *  Cross  v.  Bell,  34  N.  H.  82. 
'^  Clark  V.  Miller,  4  Wend.  628.  «  Brown  v.  Oattis.  56  Ga.  416. 
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If  he  knew  he  was  not  the  Brown  who  accompanied  Simp- 
son, the  accomplice,  his  motive  was  very  strong  to  appear 
and  by  his  presence  convince  the  witnesses  that  he  is  not 
the  same  person  called  Brown  who  accompanied  Simpson. 
Omitting  to  do  that  by  which  he  could  at  once  dissipate 
doubt,  he  leaves  his  motive  to  be  determined  by  the  jury, 
assuming  the  burden  of  disproving  it  by  rebutting  testi- 
mony." 

In  cases  like  case  III.  it  is  laid  down  that  the  case  of 
written  evidence  presents  the  strongest  illustration  of  the 
extent  of  the  rule.  The  non-production  of  documentary 
evidence  within  the  party's  power  raises,  it  is  said,  in  several 
cases,  a  very  strong  presumption  that  if  produced  it  would 
militate  against  him  who  withholds  it.^  Therefore  in  an 
action  of  trespass  where  the  plaintiff  relied  upon  bare  pos- 
session, although  it  appeared  that  he  had  taken  the  premises 
under  an  agreement  in  writing  which  was  not  produced,  the 
judge  charged  the  jury  that  having  proved  that  he  was  in 
possession  of  the  close  at  the  time  of  the  trespass,  the 
plaintiff  must  have  a  verdict,  but  that  to  entitle  him  to  more 
than  nominal  damages  he  should  have  shown  the  duration 
of  the  term.  In  affirming  this  direction  Maule,  J.,  pointed 
out  that  the  plaintiff  had  the  means  of  showing  the  quantum 
of  his  interest  and  that  "the  non-production  of  the  lease 
raised  a  presumption  that  the  production  of  it  would  do  the 
plaintiff  no  good."^ 

In  Attorney- General  v.  Dean  of  Windsor ^^  the  Master  of 
the  Rolls  said:  ''Evidence  is  always  to  be  taken  most 
strongly  against  the  persons  who  keep  back  a  document, 
and  the  circumstance  that  the  body  keeping  it  back  is  a 
corporation  does  not  in  the  slightest  degree  affect  this  prin- 
ciple although  it  exonerates  the  present  members  from 
blame  in  that  respect.     It  is  true  it  is  urged  that  this  deed 


1  Miller  v.  Jones,  32  Ark.  337 
Grimes  v.  Kimball,  3  Allen,  518 
Bell  y.  Hearne,  10  La.  Ann.  515 
Dargin  v.  Danville,  47  Vt.  92 
Parks  V.  Richardson,  4  B.  Mon. 


276;  Mordecai  v.  Beall,  8  Port.  535. 

*Tryman  v.  Knowles,  13  C.  B. 
222. 

»  24  Beav.  679. 
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is  lost,  and  that  nothing  of  willful  suppression  is  to  be  pre- 
sumed against  the  predecessors  of  the  present  corporation, 
and  yet  the  circumstances  undoubtedly  require  an  explana- 
tion which  they  can  not  now  receive." 

In  case  Vllf.  it  was  laid  down  as  a  general  rule  that 
where  a  party,  under  an  obligation  to  sustain  his  case  by 
proof,  relies  upon  weak  and  inferior  evidence  which  he 
produces  in  the  place  of  stronger  and  better  evidence  which 
is  within  his  power,  and  which  he  fails  to  produce,  the  pre- 
sumption arises  that  if  he  produced  the  latter  it  would 
injure  instead  of  benefiting  his  case.  "Under  these  cir- 
cumstances," said  Mr.  Justice  Nelson,  **the  claimant  was 
called  upon  by  the  strongest  considerations,  personal  and 
legal,  if  innocent,  to  bring  to  the  support  of  his  defense 
the  very  best  evidence  that  was  in  his  possession  or  under 
his  control.  This  evidence  was  certainly  within  his  reach, 
and  probably  in  his  counting-room,  namely,  the  proof  of  the 
actual  cost  of  the  goods  at  the  place  of  exportation.  He 
not  only  neglected  to  furnish  it,  and  contented  himself  with 
the  weaker  evidence,  but  even  refused  to  furnish  it  on  the 
call  of  the  government,  leaving,  therefore,  the  obvious  pre- 
sumption to  be  turned  against  him  that  the  highest  and  best 
evidence  going  to  the  reality  and  truth  of  the  transaction 
would  not  be  favorable  to  the  defense.  One  of  the  general 
rules  of  evidence  of  universal  application  is  that  the  best 
evidence  of  disputed  facts  must  be  produced  of  which  the 
nature  of  the  case  will  admit.  This  rule,  speaking  technic- 
ally, applies  only  to  the  distinction  between  primary  and 
secondary  evidence,  but  the  reason  assigned  for  the  appli- 
cation of  the  rule  in  a  technical  sense  is  equally  applicable, 
and  is  frequently  applied  to  the  distinction  between  the 
higher  and  inferior  degree  of  proof  speaking  in  a  more 
general  and  enlarged  sense  of  the  terms,  when  tendered  as 
evidence  of  a  fact.  The  meaning  of  the  rule  is  not  that 
courts  require  the  strongest  possible  assurance  of  the  matters 
in  question,  but  that  no  evidence  shall  be  admitted  which 
from  the  nature  of  the  case  supposes  still  greater  evidence 
behind  in  the  party's  possession  or  power;  because  the 
absence  of  the  primary  evidence  raises  a  presumption  that 
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if  produced,  it  would  give  a  complexion  to  the  case  at  least 
unfavorable  if  not  directly  adverse  to  the  interest  of  the 
party.  This  is  the  reason  given  for  exacting  in  all  cases 
the  primary  evidence,  unless  satisfactory  accounted  for. 
For  a  like  reason — even  in  cases  where  the  higher  and 
inferior  testimony  can  not  be  resolved  into  primary  and 
secondaiy  evidence  technically  so  as  to  compel  the  produc- 
tion of  the  higher,  and  the  inferior  is  therefore  admissible 
and  competent  without  first  accounting  for  the  other,  the 
same  presumption  exists  in  full  force  and  effect  against  the 
party  withholding  the  better  evidence ;  especially  when  it 
appears  or  has  been  shown  to  be  in  his  possession  or  power, 
and  must  and  should  in  all  cases  exercise  no  inconsiderable 
influence  in  assigning  to  the  inferior  proof  the  degree  of 
credit  to  which  it  is  rightfully  entitled.  It  is  well  observed 
by  Mr.  Evans, ^  in  substance,  that  if  the  weaker  and  less  satis- 
factory evidence  is  given  and  relied  on  in  support  of  a  fact 
when  it  is  apparent  to  the  court  and  jury  that  proof  of  a 
more  direct  and  explicit  character  was  within  the  power  of 
the  party,  the  same  caution  which  rejects  the  secondary 
evidence  will  awaken  distrust  and  suspicion  of  the  weaker 
and  less  satisfactory ;  and  that  it  may  well  be  presumed,  if 
a  more  perfect  exposition  had  been  given  it  would  have  laid 
open  deficiencies  and  objections  which  the  more  obscure  and 
uncertain  testimony  was  intended  to  conceal."  In  Black 
V,  Wright  J  it  was  said:  **It  is  classed  by  writers  upon  the 
law  of  evidence  and  presumptions  as  amongst  the  strongest 
circumstantial  proofs  against  a  person,  that  he  omits  to 
give  evidence  to  repel  circumstances  of  suspicion  against 
him,  which  he  would  have  it  in  his  power  to  give,  if  those 
circumstances  of  suspicion  were  unfounded.  Hence  when 
witnesses,  for  example,  depose  that  the  signature  to  a  bond 
is  not  in  the  handwriting  of  the  person  sued,  and  the  obligee 
and  alleged  obligor  live  near  each  other  and  in  the  imme- 
diate vicinity  of  the  place  of  trial,  and  the  latter  is  a  man 
of  extensive  business  whose  handwriting  is  generally  known, 
and  the  former  calls  no  witness  to  the  point  when  he  might 

»  2  Evans'  Pothler,  149. 
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SO  easily  do  so,  if  the  signature  were  genuine,  the  omission 
affords  the  same  kind  of  evidence  against  the  deed  that  the 
omission  of  the  possessor  of  stolen  property,  recently  stolen, 
to  account  for  his  possession  does  against  him."^ 

In  case  TX.  the  court  referred  to  A's  conduct,  as  follows : 
**Maps,  surveys  and  drawings  are  not  to  be  distinguished 
from  other  papers  in  this  respect.  A  party  who  withholds 
them  when  he  ought  to  produce  them,  and  attempts  to  sup- 
ply their  place  by  secondary  evidence,  is  liable  to  the  same 
presumption  against  him  of  trying  to  suppress  the  truth  as 
he  would  subject  himself  to  by  withholding  paper  writing." 
And  upon  B's  method  of  acting  in  the  case,  the  court  ani- 
madverted at  more  length.  ''Before  the  trial,"  said  Black, 
J.,  who  delivered  the  opinion,  "the  plaintiff  sent  a  person 
to  examine  the  house  so  that  he  might  be  able  to  testify 
how  the  work  had  been  done.  The  witness  frankly  ex- 
plained what  he  came  for  and  the  defendant  refused  to  let 
him  go  through  the  house  for  such  a  purpose.  The  evi- 
dence of  this  transaction  was  objected  to,  but  the  court  ad- 
mitted it.  The  admission  of  it  is  complained  of  here 
because  it  was  calculated  to  prejudice  the  minds  of  the 
jury  against  the  defendant's  cause.  Doubtless  it  would 
have  that  effect  and  so  it  ought  to  have.  To  smother  evi- 
dence is  not  much  better  than  to  fabricate.  A  party  who 
shuts  the  door  upon  a  fair  examination,  and  then  prevents 
the  jury  from  learning  a  material  fact,  must  take  the  conse- 
quences of  any  honest  indignation  which  his  conduct  may 
excite.  The  presumption  in  odium  spolialoris  is  perfectly 
legitimate.  It  is  so  natural  and  so  just  that  it  is  a  part  of 
every  civilized  code.  We  think  this  evidence  most  clearly 
admissible,  and  we  certainly  would  not  have  found  fault  with 
the  judge  if  he  had  gone  further  and  instructed  the  jury 
that  it  afforded  some  grounds  for  supposing  the  whole  de- 
fense to  be  unfair.^  It  ought  to  be  understood  that  where 
a  party  has  the  subject-matter  of  the  controversy  under  his 
exclusive  control,  it  is  never  safe  to  refuse  the  witnesses  on 

^  Black  V.  Wright,  9  Ired.  (L.)    on  the  hoase  had  been  imperfectly 
447.  and  negligently  done. 

^  The  defense  was  that  the  work 
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the  other  side  an  opportunity  to  examine  it  unless  he  is  able 
to  give  a  very  satisfactory  reason.  Here  there  was  no 
ground  to  believe  that  the  witness  would  misrepresent  what 
he  might  see.  If  the  defendant  had  felt  such  a  suspicion, 
he  could  have  shown  the  house  to  as  many  others  as  h« 
chose,  and  overwhelmed  the  one  perjured  man  by  a  host  of 
honest  ones.  I  ought  to  add,  however,  that  such  evidence 
must  always  be  confined  strictly  to  the  conduct  of  the  party 
in  and  about  the  very  cause  in  which  it  is  used.  It  must 
not  only  relate  to  the  same  subject,  but  to  the  same 
investigation  of  it;  for  it  is  received  not  on  any  principle  of 
primitive  justice,  but  on  the  natural  presumption  that  he 
withholds  the  truth  because  he  knows  that  it  will  work 
against  him,  and  that  no  man  prefers  darkness  to  light,  ex- 
cept because  he  is  conscious  that  his  deeds  are  evil.  If, 
therefore,  the  defendant  should  not  refuse  an  examination 
for  the  purpose  of  the  next  triaT,  he  can  not  be  prejudiced 
by  what  he  did  before  the  last,  etc.  It  is  true,  also,  that 
the  strength  of  such  a  presumption  diminishes  in  very  rapid 
proportion  to  the  time  that  elapses  between  the  act  out  of 
which  it  arises  and  the  judicial  inquiry  which  the  act  was 
intended  to  influence." 

Case  X.  is  an  illustration  of  the  rule  that  where  the  ven- 
dor of  goods  sold  without  any  express  stipulation  as  to  value 
neglects  or  refuses  to  give  any  evidence  of  their  value,  they 
are  presumed  to  be  worth  only  the  lowest  price  for  which 
goods  of  their  description  usually  sell. 

In  case  XI.  it  was  said:  ''The  handing  of  a  note  to  a 
party  is  prima  facie  evidence  of  a  loan,  and  as  there  was  no 
proof  of  the  amount  of  the  value  secured  by  the  note,  the 
jury  ought  to  presume  it  to  have  been  the  lowest  in  circula- 
tion in  this  country.^ 

In  case  XII.  it  was  said:  "The  evidence  as  to  the  value 
of  cattle  was  somewhat  contradictory,  but  it  is  to  be  borne  in 
mind  that  it  was  in  the  defendant's  power  to  remove  all 
doubt  on  the  subject,  as  they  and  they  alone  knew  to  whom 
they  were  sold  and  for  what  prices.     Under  such  circum- 

1  And  see  Hayden  v.  Hayward,  1  Camp.  180. 
11 
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stances  it  was  the  duty  of  the  jury  to  allow  the  highest  sum 
which,  according  to  the  evidence  in  the  case,  they  could 
probably  have  been  sold  for/' 

In  case  Xlir.  it  was  said:  ''If  defendant,  Walters,  had 
performed  the  duty  which  common  honesty  required  of 
him,  the  production  of  his  books  would  probably  have  made 
the  accounting  brief  and  simple.  It  would  also  have  put  an 
end  to  any  question  of  fraud,  if  his  conduct  had  been,  as  he 
claims,  what  it  should  be.  No  stronger  evidence  of  prob- 
able fraud  could  exist  than  the  qbstinate  and  offensive 
manner  in  which  every  attempt  to  get  at  the  real  state  of 
the  partnership  business  was  resisted,  not  only  by  Daniel 
Walters,  but  by  his  associates  and  his  banker.  The  latter, 
who  seems  to  have  been  honest  in  his  remai'kable  notion 
that  banking  business  was  privileged  from  scrutiny,  was 
probably  free  from  any  wrong  design.  The  si)irit  of  the 
others  is  manifest.  The  effect  of  this  scandalous  conduct 
was  to  protract  the  inquiry  for  several  years,  until,  sis  is 
now  claimed,  the  books  have  been  destroyed.  And  in  this 
condition  of  affairs  defendant  contends  that  his  general 
denials  in  regard  to  profits  should  exempt  him  from  any 
decree.  And  it  is  urged  that  by  failing  to  have  him  i)un- 
ished  for  contempt  or  compelled  to  answer,  complainant 
lost  the  means  of  proof.  We  are  certainly  convinced  that 
it  is  to  be  regretted  the  conduct  of  defendant  was  not  pun- 
ished severely.  But  it  is  not  very  plain  to  us  how  far  such 
punishment  would  have  advanced  the  accounting.  Com- 
plainant had  the  right  to  introduce  the  best  evidence  at  her 
command  and  make  out  as  good  a  case  as  she  could.  Nor 
do  we  think  much  attention  should  be  paid  to  defendant's 
testimony.  The  benefit  of  cross-examination  is  an  essential 
condition  to  the  reception  of  direct  testimony.  There  are 
cases  in  which  a  failure  to  respond  on  cross-examination  will 
justify  the  exclusion  of  at  least  so  much  of  the  direct  testi- 
mony as  it  might  have  qualified.  It  must  always  damage 
its  credit.  When  the  witness  who  evades  or  refuses  cross- 
examination  is  the  chief  party  in  interest,  or  one  who  is 
plainly  seeking  to  screen  him,  it  is  no  more  than  common 
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justice  to  disregard  his  testimony  in  his  own  favor  when  it 
needs  explanation.  We  may,  and  should  assume,  that  when 
he  refuses  to  explain  what  he  can  explain,  the  explanation 
would  be  to  his  prejudice.  And  when,  as  in  this  case,  his 
testimony  is  directly  falsified  by  facts  well  proved,  the 
reasons  for  rejecting  it  are  very  strong." 

In  case  XIV.  it  was  said:  '*The  court  charged  the  jury 
that  they  might  infer  from  the  fact  that  the  books  were  not 
produced,  that  they  would  not  aid  the  defense,  if  produced. 
Upon  this  point  there  are  many  authorities,  some  of  which 
we  will  consider.  Greenleaf  says  that  the  mere  non-produc- 
tion of  books  upon  notice  has  no  other  legal  effect  than  to 
admit  the  other  party  to  prove  their  contents  by  parol, 
unless  under  special  circumstances,^  and  he  cites  Cooper  v, 
Gibbons^^  which  sustains  the  position.  Substantially  to  the 
same  point  are  Roscoe's  Cr.  Ev.  ;^  Life  and  Fire  Ins,  Co. 
V,  Mechanic's  Fire  Ins.  Co.,,*  Symington  v.  McLin.^  In 
Clifton  V.  United  States^^  goods  had  been  seized  ui)on  sus- 
picion of  being  fraudulentlj'  imported.  On  the  trial  it  was 
shown  by  the  goverament  that  there  was  sufficient  ground 
for  the  opinion  of  the  court  that  probable  cause  existed  for 
the  prosecution,  and  notice  was  given  to  the  claimant  to 
produce  his  book  and  accounts  relating  to  those  goods. 
This  he  declined  to  do,  and  it  was  held  to  be  proper  for  the 
court  to  instruct  the  jury,  if  the  claimant  withheld  the  testi- 
mony of  his  accounts  and  transactions  with  the  parties 
abroad  from  whom  he  received  the  goods,  they  were  at 
liberty  to  presume  that,  if  produced,  they  would  have  oper- 
ated unfavorably  to  his  cause.  In  Thayer  v.  Middlesex 
Mutual  Fire  Ins.  Co.^  Shaw,  C.  J.,  says:  'The  rule  thai 
upon  the  trial  of  controverted  facts  the  party  having  the 
custody  and  control  of  books,  documents  and  papers,  shall, 
on  notice,  produce  them,  and  that  on  refusal  to  do  so  the 
adverse  party  may  give  evidence  of  their  contents,  and  that 


»  Greenl.  Ev.,  Sec.  37.  « 1  Dev.  <&  B.  291, 

*  3  Camp.  363.  •  4  How.  242. 

'P.  11.  MO  Pick.  329. 
*7  Wend.  31. 
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all  inferences  from  such  secondary  evidence  shall  be  taken 
most  strongly  against  the  party  refusing  to  produce  them, 
is  a  highly  reasonable  and  beneficial   rule,  tending  to  the 
discovery  of  truth,  and  to  the  formation  of  honesty,  frank- 
ness and  fair  dealing,  and  ought  not  to  be  shackled  or  ob- 
structed by  strict  constructions  or  technical  niceties.'      In 
JacJcson  v.  Mc  Vey^^  defendant  gave  general  evidence  that  a 
deed  which  was   in  court,    in  possession  of  the  opposing 
party,  who  refused  to  produce  it,  had  been  in  the  posses- 
sion of  a  witness  who  was  upon  the  stand,  and  the  witness 
testified  that  he  had  often  perused  the  deed,  even  supposed 
that  the  premises  were   included   in  it.     But  on  cross-ex- 
amination he  said  that  he  could  not  recollect  a  single  course 
stated  in  the  deed,  and  that  he  did  not  know,  but  thought 
the  premises  were  embraced  in  it.     The  circuit  judge  disre- 
garded the  testimony,  but  the  Supreme  Court,  on  a  motion 
for  a  new  trial,  held  that  the  testimony  should  have  gone  to 
the  jury,  with  strong  intimations  that  they  ought  to  believe 
that  the  premises  were  included  in  the  deed ;   since  if  they 
were  not,  the  plaintiff,  by  producing  it,  could  show  with 
certainty  how  the  fact  was ;  and  that  its  non-production,  the 
deed  being  in  court,  was  very  strong  presumptive  evidence 
against  the  plaintiff.    The  rule  to  be  extracted  from  the  au- 
thorities would  appear  to  be  this,  that  when  the  books  or 
papers  are  shown  to  be  in  the  hands  of  the  opposing  party, 
but  no  evidence  is  given   of  their  contents,  the  refusal  to 
produce  them  is  not  to  be  regarded  as  prima  facie  evidence 
that,  if  produced,  they  would  prove  what  the  party  calling 
for  them  alleges  thev  contain.     In  such  a  case  there  is  no 
legal  presumption  as  to  their  contents.     But  where,  after 
notice  and  refusal  to  produce  them,  and   it   is  shown  or 
admitted  that  they  are  under  the  control  of  the  party,  and 
secondary  evidence  is  given,  and  such  evidence  is  imperfect, 
vague  and  uncertain,  every  intendment  and  presumption  is 
to  be  made  against  the  party  who  might  remove  all  doubt 
by  producing  the  higher  evidence.      Before  any  presump- 
tion can  be  made  against  the  party  on  the  ground  of  refusal 

1  18  Johnsi.  330. 
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to  produce,  and  having  the  possession  of  the  books  or  papers, 
some  general  evidence  of  their  contents,  as  applicable  to  the 
case,  must  be  given.  •  The  alleged  usury  in  this  case  con- 
sisted in  •the  addition  of  $200  to  notes  given  for  a  debt  of 
$1,800;  and  upon  the  plaintiff's  objecting  that  the  notes 
were  too  large,  the  defendant  replied :  *There  is  our  account 
and  other  deals — all  is  put  in.'  Now,  although  this  evi- 
dence might  not  be  such  as  to  raise  a  legal  presumption 
against  the  defendant,  or  to  make  out  n  prima  facie  cd^^e^ 
that  the  books,  if  produced,  would  aid  the  plaintiff,  yet  we 
think  that  after  such  evidence,  and  notice  to  the  party  to 
produce  the  books,  which  appeared  to  be  under  the  control 
of  the  defendants,  the  jury  might  and  would  infer,  as  a 
matter  of  fact,  that  the  production  of  the  books  would  not 
aid  the  defense.  Such  would  be  the  natural  effect  upon  the 
mind  in  considering  such  evidence ;  and  unless,  as  a  matter 
of  law,  the  court  must  sav  that  such  inference  shall  not  be 
drawn,  the  ruling  must  be  sustained;  for  it  was  simply  tell- 
ing the  jury  that  they  might  draw  a  negative  inference, 
which  wjis  a  natural  consequence  from  the  fact,  and  which 
in  all  probability  they  would  have  drawn  without  any 
intimation  from  the  court  to  that  effect.  We  are  aware  of 
no  rule  of  law,  nor  do  the  authorities  show  that  the  jury 
might  not  take  such  a  course.  Upon  the  doctrine  of  Clif- 
ton V.  United  States^  it  would  seem  that  the  court  might 
have  instructed  the  jury  that  a  legal  presumption  arose  in 
favor  of  the  plaintiff ;  but  that  is  not  the  question  as  pre- 
sented by  this  case,  and  the  ruling  did  not  go  to  that  extent. 
So  far,  however,  as  the  court  went,  in  the  instruction  given, 
we  think  that  the  authorities  generally  will  sustain  the 
ruling,  and  that  the  defendants  have  no  good  cause  of  com- 
plaint. It  is  not  a  case  destitute  of  evidence,  and  does  not 
fall  within  the  rule  in  such  cases.  The  plaintiff  had  shown 
that  the  payee  of  the  note  had  said  in  effect  that  his 
account  was  included  in  the  notes,  and  it  was  this  ac- 
count that  was  called  for,  and  if  the  books  would  have 
aided  the  defendants  thev  would  no  doubt  have  been 
produced." 
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In  Braithwaite  v.  Coleman^^  which  was  an  action  by  the 
indorsee  against  the  drawer  of  a  note,  the  only  evidence 
of  notice  of  dishonor  was  the  statement  of  the  defendant  to 
a  witness.  **I  have  several  good  defenses  to  the  action;  in 
the  first  place  the  letter  was  not  sent  to  me  in  time."  The 
defendant  had  been  notified  to  produce  this  letter,  but  did 
not  do  so.  Lord  Lyndhurst  directed  the  jury  that  they 
might  presume  that  the  letter,  if  produced,  would  be  found 
to  have  contained  a  notice  in  proper  time.  On  appeal,  Den- 
man,  C.  J.,  thought  the  direction  right.  "The  defendant 
admits,"  said  he,  '*he  received  the  letter,  and  as  he  does  not 
produce  it  it  might  be  fairly  inferred  by  the  jury  that  it  ?^?a« 
in  time."  But  the  other  members  of  the  court  were  of  a 
contrary  opinion,  and  a  new  trial  was  ordered.  '^The  let- 
ter,'' said  Patteson,  J.,  one  of  the  majority,  "might  have 
been  dated  on  a  proper  day,  but  sent  by  private  hand  or  in 
some  mode  so  that  it  did  not  arrive  till  many  days  after; 
was  the  defendant  therefore  bound  to  produce  a  letter 
which,  on  the  face  of  it,  would  destroy  his  own  case,  and 
which  he  might  not  have  evidence  to  explain?  I  think  not; 
and  that  it  is  not  to  be  presumed  against  him  from  the  mere 
non-production  of  the  letter,  that  the  notice  was  sent  in  time. ' ' 
But  in  the  case  of  Curleicis  v,  Corfieldy^  which  six  years  later 
came  before  the  same  court,  and  nearly  the  same  judges,  a 
different  conclusion  was  reached.  The  issue  was  as  in  the 
former  case,  whether  the  defendant  had  received  due  notice 
of  dishonor  of  a  bill  of  exchange.  There  was  evidence  that 
the  day  after  the  dishonor,  the  plaintiff  wrote  and  sent  a 
letter  to  the  defendant  which  was  put  in  his  letter-box,  the 
oflice  being  closed.  Some  time  after  the  defendant  told 
the  plaintiff's  attorney  that  the  bill  had  not  been  presented 
in  time,  but  said  nothing  as  to  the  notice.  The  defendant, 
though  notified  to  produce  this  letter  on  the  trial,  did  not 
do  so.  It  was  held  that  the  jury  might  presume  that  the 
letter  contained  a  regular  notice  of  dishonor.  In  Bell  v, 
FranhiSy^  also  an  action  by  the  indorsee  against  the  drawer 

1 1  Harr.  &  Woll.  229.  «  4  Man.  &  Gr.  447. 

«  1  Q.  B.  814. 
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of  a  bill  of  exchange,  it  appeared  that  the  defendant  had 
told  a  witness  that  he  expected  to  receive  by  post  a  notice 
of  its  dishonor,  and  afterwards  gave  him  a  letter  he 
received  by  post,  requesting  him  to  negotiate  a  renewal  of 
the  bill ;  but  the  letter,  which  had  found  its  way  into  the 
defendant's  hands,  was  not  produced  at  the  trial.  It  was 
ruled  that  the  jury  were  warranted  in  inferring  that  no 
notice  of  dishonor  had  been  given. ^ 

Where  withholding  testimony  raises  a  presumption  that 
a  fact  not  clearly  proved  or  disproved  exists,  it  is  not  error 
f©r  the  court  to  allude  to  the  fact  of  w^ithholding  as  a  cir- 
cumstance strengthening  the  proof. ^  But  an  instruction 
that  * 'every  thing  may  be  presumed  against  the  spoliator  of 
the  will,"  has  been  held  too  broad. -^ 

In  Hammersmith^  e^c,  R.  Go,  v.  Brandy^  Lord  Cairns, 
in  speaking  of  the  measure  of  damage  for  annoyance  arising 
from  the  vibration  of  passing  railway  trains,  said:  "What 
you  have  to  find  is  what  is  the  actual  deterioration  in  value. 
You  have  a  certain  house  and  near  it  what  I  may  call  a 
vibrating  railway — I  mean  a  railway  in  the  use  of  w^hich 
there  can  not  fail  to  be  vibrations — the  house  was  of  a  cer- 
tain value  before  the  railwaj'^  w^as  put  there ;  if  the  railway 
causes  vibration,  evidence  can  easily  be  obtained  to  prove 
what  the  amount  of  deterioration  in  value  is,  and  the  sum 
can  be  awarded  accordingly.  The  subject  may  be  illustrated 
farther  by  supposing  a  house  used  for  a  particular  purpose, 
say  that  of  a  w^atch  or  clockmaker,  which  requires  particu- 
lar steadiness,  serious  injury  might  be  done  there,  and  the 
house  might  become  useless  for  the  particular  purpose  for 
which  it  was  used  before.  But  in  addition  to  that  it  is  said 
you  ought  to  know  how  many  trains  a  day  there  will 
be  running  and  the  weight  of  them,  and  the  speed  at 
which  they  will  pass.  There  is  a  well  known  principle 
which  applies  to  such  cases  which  is,  that  if  the  persons 
against  whom  the  claim    is   made   is  not  willing  to  bind 

1  And  see  Lobb  v.  Stanley,  6  Q.        ^  Bott  v.  Wood,  56  Miss.  136. 
B.  574.  *  L.  R.  4  H.  L.  224. 

»  Frick  V.  Barbour,  64  Pa.  St.  120. 
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themselves  as  to  the  maximum  number  of  trains  or 
the  weight  or  the  speed,  then  the  sum  must  be  taken 
most  strongly  against  the  company,  upon  the  principles 
enunciated  in  the  well  known  old  case  of  Armory  v.  Dela- 
marie^  and  the  largest  amount  of  injury  which  can  be  sus- 
tained would  probably  be  considered  to  be  the  amount  to 
be  awarded  by  the  tribunal  which  has  to  award  compensa- 
tion." 

The  failure  in  an  answer  to  state  a  fact  material  to  the 
defense  raises  the  presumption  that  such  fact  does  not 
exist.  ^ 

B. 

I.  A  does  not  produce  one  of  his  munim^^nts  of  title.  He  proves  that 
it  is  in  the  possession  of  B,  from  whom  he  can  not  obtain  it.  There  is  no 
presumption  against  A.^ 

II.  In  a  suit  between  C  and  D,  C  does  not  call  F,  who  was  a  witness 
to  the  thing  in  dispute.  Ttiere  is  no  presumption  against  C  if  it  was 
equally  witbin  the  power  of  D  to  call  F.* 

III.  Tbere  is  no  proof  that  a  party  has  withheld  evidence.  The  non- 
production  of  better  evidence,  more  full  and  definite  than  he  presents, 
raises  no  presumption  against  him.^ 

1  Cheney  v.  Dunlap,  27  Xeb.401.  Carter  v.  Chambers,  79  Ala.  223; 

«  Gilbert  v.  Ross,  7  M.  &  W.  121;  Pollak  v.  Harmon,  94  Ala.  420;  10 

Marston  V. Downes,  1  Ad.<&Ell.32.  South.  Rep.  156;  Bates  v.  Morris, 

And  see  Jennings  v.  R.  Co.,  28  N.  101  Ala.  282;  13  South.  Rep.  138; 

E.  Rep.  394  (X.  Y.).  Haynes  v.  McRae,  101  Ala.  318;  13 

sScovill  V.  Baldwin,  29  Conn.  South.  Rep.  270;  Crawford  v. 
318;  Horwitz  v.  Hamburg-Ameri-  State,  112  Ala.  1;  21  South.  Rep. 
can  Packet  Co.,  41  N.  Y.  (S.)  54;  214."  Nelmo  v.  Steiner,  22  South. 
Diel  V.  R.  Co.,  37  Mo.  (App.)  469;  Rep.  435  (Ala.).  The  failure  of  a 
Bent  V.  Lewis,  88  Mo.  470.  *'It  party  to  call  as  a  witness  in  hisbe- 
must  be  regarded  as  the  settled  half  his  wife,  who  had  knowledge 
doctrine  of  this  court  that  the  of  the  facts,  raises  a  presumption 
failure  of  a  party  to  call  a  witness,  that  her  testimony  would  have 
whatever  may  be  the  relations  be-  been  unfavorable  to  him,  since  the 
tween  them,  wbo  is  equally  acces-  wife  of  a  party  is  not  equally 
Bible,  and  equally  under  the  legal  available  as  a  witness  to  the  ad- 
control  of  either  party,  raises  no  verse  party  as  for  the  husband, 
presumption — is  not  a  circum-  Carpenter  v.  R.  Co.,  43  N.  Y.  (S.) 
stance  to  be   considered — against  263. 

him.    Patton  v.  Rambo,   20  Ala.  *  Schnell  v.  Toomer,  56  Ga.  16S. 
485;  Jackson  v.  State,  77  Ala.  18; 
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IV.  One  of  the  parties  fails  to  call  one  of  bis  employes  at  the  time  of 
the  damiiges  sued  for  to  testify.  The  evidence  of  the  employe  would  be 
material.  But  in  the  absence  of  proof  that  the  employe  was  still  in  his 
service  or  was  accessible  or  was  living  no  presumption  arises  against 
him.^ 

V.  A  party  omits  to  call  a  witness  who  has  no  better  or  other  knowl- 
edge of  the  facts  tban  witnesses  who  have  already  testified.  There  is  no 
presumption  against  him.< 

VI.  A  party  does  not  testify  in  his  own  case.  It  is  not  shown  that  he 
has  any  particular  knowledge  not  otherwise  proved  in  the  case.  There 
is  no  presumption  against  him.^  It  is  shown  that  he  had  knowledge  of 
a  fact  which  he  seeks  to  establish  by  inference  from  other  facts.  The 
fact  that  he  does  not  testify  himself  raises  a  presumption  against  him.^ 

VII.  The  party  has  subpoenaed  the  witness,  and  the  court  issued  an 
attachment  to  compel  his  attendance,  but  without  effect.  No  presump- 
tion arises  against  him  because  the  witness  does  not  testify.^  ' 

In  cases  like  case  I.  the  rule  is  that  where  the  evidence 
alleged  to  be  withheld  is  unattainable,  the  presumption  does 
not  arise.  Therefore,  if  a  deed  be  in  the  possession  of  an 
adverse  party,  and  not  produced,  or  if  it  be  lost  and 
destroyed,  no  matter  whether  by  the  adverse  party  or  not, 
secondary  evidence  is  clearly  admissible ;  and  if  the  deed  be 
in  the  posseseion  of  a  third  person  who  is  not  by  law  com- 
pellable to  produce  it,  and  he  refuses  to  do  so,  the  result  is 
the  same.  In  Meinvtn  v.  Ward,^  an  action  for  trover,  the 
defendants  had  notified  the  plaintiffs  to  produce  their 
books  in  which  entries  of  the  goods  claimed  were  made. 
The  plaintiffs  did  not  produce  them,  and  the  defendants 
asked  the  judge  to  instruct  the  jury  that  this  refusal  created 
a  presumption  against  them,  which  he  refused.     On  appeal 


»  Sauer V.Union  Oil  Co.,  9 South. 
Rep.  566  (La.).  But  see  Atlantic, 
etc.,  R.  Co.  V.  Holcombe,  13  S.  E. 
Rep.  751  (Ga.) ;  McGuire  v.  R.  Co., 
16  N.  Y.  (S.)  922. 

*  Blecker  v.  Johnson,  69  N.  Y. 
309;  Cole  v.  R.  Co.,  45  N.  W.  Rep. 
983  (Mich.);  Com.  v.  McMabon, 
22  Atl.  Rep.  971  (Pa.) ;  Stickney  v. 
Ward,  47  N.  Y.  (S.)  597. 

« Emory  v.  Smith,  54  Ga.  273; 


Thompson  v.  Davilte,  59  Ga.  472; 
Enos  V.  Ins.  Co.,  57  N.  W.  Rep.  919 
(S.  D.). 

*  Cole  V.  R.  Co.,  45  N.  W.  Rep. 
982  (Mich.);  Payne  v.  Crawford, 
14  South.  Rep.  854  (Ala.)  ;  Eck  v. 
Hatcher,  58  Mo.  235;  Mayberg  v. 
McClung,  74  Mo.  575. 

^  Manhattan  Life  Ins.  Co.  v. 
Alexander,  35  X.  Y.  (S.)  325. 

« 15  Conn.  377. 
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his  ruling  was  affirmed.  * 'Where  a  party/'  said  Waite,  J., 
'*has  in  his  possession  a  deed  or  other  instrument  neces- 
sary to  support  his  title,  and  he  refuses  to  produce  it,  and 
attempts  to  make  out  his  title  by  other  evidence,  such  re- 
fusal raises  a  strong  presumption  that  the  legitimate 
evidence  would  operate  against  him.  But  this  rule  does 
not  apply  to  such  documents  as  a  party  has  no  right  to  give 
in  evidence,  without  the  consent  of  the  adverse  party.  In 
this  case  the  action  was  trover.  The  plaintiff's  books  were 
not  legal  evidence  in  support  of  his  title.  Had  he  produced 
them  in  compliance  with  the  notice  he  could  not  have  read 
them  to  the  jury  without  the  defendants'  permission.  He 
was,  therefore,  under  no  obligations  to  produce  books  which 
tlie  defendants  miorht  or  might  not  <yi\e  in  evidence  at  their 
pleasure.  His  refusal  to  produce  them  gave  the  defendants 
a  right  to  give  secondary  evidence  of  their  contents  and 
nothing  more.  That  right  was  conceded  on  the  trial,  but 
such  secondary  evidence  was  not  given.  In  this  respect 
there  is  no  cause  for  complaint,  and  none  is  made.  The 
question  is  not  what  inference  the  jury  might  have  drawn 
from  the  books  had  they  been  produced;  or  from  the 
secondary  evidence  of  the  defendants  had  it  been  given,  but 
whether,  in  the  absence  of  all  such  evidence,  they  were  in 
law  bound  to  raise  a  presumption  against  the  plaintiff.  A 
presumption  of  what?  That  the  books  contained  entries 
showing  that  the  plaintiff  had  no  title.  It  is  difficult  to  see 
what  else  they  could  presume  against  him.  This  surely 
would  be  going  too  far." 

*'The  circumstances,*'  it  was  said  in  case  II.,  "that  a 
particular  person  who  is  equally  within  the  control  of  both 
parties  is  not  called  as  a  witness  is  too  often  made  the  sub- 
ject of  comment  before  the  jury.  Such  a  fact  lays  no 
ground  for  any  presumption  against  either  party.  If  the 
witness  could  aid  either  ]nirty,  such  party  would  probably 
produce  him.  As  he  is  not  produced  the  jury  have  no  right 
to  presume  any  thing  in  respect  to  his  knowledge  of  any  facts 
in  the  case." 
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c. 

I.  A  does  not  call  B,  who  possesses  important  information  concern- 
ing the  case.  No  presumption  arises  against  A  if  B  is  A*s  professional 
adviser,  and  the  knowledge  was  professionally  acquired.^ 

f  But  while  there  may  be  no  presumption  against  a  witness 

under  such  circumstances,  yet  the  refusal  may  be  taken  into 
consideration  by  the  jury.  In  Morgan  v,  Knidall^^  this  was 
ruled  as  to  the  refusal  of  a  defendant  in  a  civil  action  of 
assault  and  battery  to  answer  as  a  witness  questions  in  rela- 
tion to  the  assault,  his  refusal  being  based  on  the  ground 
that  his  answer  might  criminate  him ;  said  the  court:  "The 
court  gave  the  following  instruction :  *If  during  the  prog- 
ress of  the  trial  any  of  the  defendants  in  this  action  may 
have  been  called  to  the  witness  stand  and  declined  to  tes- 
tify because  of  his  privilege  not  to  speak  of  the  fact  of  the 
transaction,  because  it  might  subject  him  to  a  criminal 
prosecution,  you  are  not  to  consider  such  refusal  or  such 
claim  of  privilege  from  testifying,  in  determining  the  fact 
whether  such  defendant  committed  the  act  complained  of 
against  him,  outside  of  and  independent  of  this  claim  of 
privilege.  The  plaintiff  must  establish  every  material 
allegation  contained  in  his  comphiint  by  a  preponderance  of 
the  evidence  given  in  the  cause,  and  you  will  consider  all 
other  facts  and  circumstances  present  on  the  trial  deter- 
mining what  facts  have  been  proved.'  It  is  claimed 
by  the  appellants  that  the  court  erred  in  refusing 
the  instructions  as  asked,  and  also  in  giving  that  last  above 
set  out.  The  only  authorities  cited  by  the  appellants  sup- 
posed to  have  any  bearing  upon  the  question  now  under 
consideration  are  the  cases  of  Long  v,  iSiaie^^  Com,  v. 
Scotty*  and  People  v,  Mannausaii.^  The  case  of  Long  v. 
State  throws  no  light  upon  the  question  now  under  con- 
«   sideration,  as  that  was  a  case   where  the  counsel  for  the 

1  Wentworth  v.  Lloyd,  10  H.  L.  not  a  party.    Beach  v.  U.  S.,  46 

Cag.  589;   Gardner  v.  Benedict,  27  Fed.  Rep.  754. 
N.  Y.  (S.)  3.  3  50ind.  182. 

2 124  Ind.  454;   aliter,  where  the        *  123  Mass.  239. 
witness  claiming  the  privilege  was        ^  60  Micb.  15. 
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State  referred  in  argument  to  the  fact  that  the  defendant 
in  the  case,  which  was  a  criminal  prosecution,  had  not  testi- 
fied. It  was  held  that  by  reason  of  the  terms  of  our 
statute  upon  the  subject  the  judgment  should  be  reversed 
for  that  reason.  The  case  of  (7om.  v.  Scott  was  a  case 
where  the  court  permitted  the  prosecuting  attorney  to  com- 
ment on  the  fact  that  the  defendant  in  a  criminal  case  did 
not  testify  in  his  own  behalf,  and  the  judgment  was  re- 
versed for  that  reason.  In  the  case  of  People  v. 
Mannausau  the  witness,  who  refused  to  testify,  was  not 
a  party  to  the  psosecution,  and  it  was  held  that  his  refusal 
to  answer  a  question  imputing  to  him  a  larceny  on  the 
ground  that  his  answer  might  subject  him  to  criminal 
prosecution  was  not  to  be  considered  as  affecting  his  credi- 
bility. None  of  these  cases  throw  light  upon  the  subject  as 
to  what  effect,  if  any,  is  to  be  given  to  the  refusal  of  a 
party  to  a  civil  action  to  answer  questions  when  called  by 
his  adversary,  upon  the  ground  that  his  answer  would  sub- 
ject him  to  criminal  prosecution  on  account  of  the  matters 
involved  in  the  issues  in  that  particular  suit.  It  will  readily 
be  conceded  that  such  refusal  to  answer  could  not  be  used 
against  him  in  a  criminal  prosecution,  for  that  would  effectu- 
ally deprive  him  of  the  benefit  of  the  rule  that  a  person  in 
a  criminal  case  can  not  be  required  to  furnish  proof  against 
himself.^  The  questions  here  involved  incidentally  arose  in 
the  case  of  Came  v,  Litchfield,'^  In  that  case  the 
plaintiff  called  the  defendant  as  a  witness  who  de-  * 
clined  to  answer  the  question  propounded  to  him  upon 
the  ground  that  his  answer  thereto  might  tend  to  criminate 
him.  During  the  argument  of  the  cause  counsel  for  the 
plaintiff  was  commenting  upon  the  refusal  of  the  defendant 
to  answer  the  questions  propounded  to  him  when  on  the 
witness  stand,  whereupon  counsel  for  the  defendant  inter- 
posed an  objection.  The  court  remarked  in  the  hearing  of 
the  jury  that  such  refusal  of  the  defendant  was  not  evi- 
dence against  him,  yet  it  was  impossible  to  prevent  the  jury 

i  State  V.  Bailey,  54  Iowa,  414.  » 2  Mich.  340. 
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from  having  the  whole  case  and  knowing  what  was  done  in 
open  couft  in  the  course  of  the  trial  before  them  or  to  pre- 
vent counsel  from  commenting  upon  it.     It  was  held  that 
the  refusal  of  the  defendant  to  testify  was  not  evidence 
against  him,  and  that  the  court  erred  in  not  restraining 
counsel  in  their  comments  upon  the  fact  of  such  refusal. 
This  case,  however,  has  not  escaped  criticism.    Attached  to 
the  case  and  found  in  the  volume  where  the  same  is  reported 
is  the  following  note:     *The  precise  point  involved  in  this 
opinion  does  not  seem  to  have  arisen  in  either  Illinois  or 
Wisconsin,  nor  in  any  other  case  in  Michigan.      The  more 
it  is  analyzed  the  more  doubtful  it  will*  appear.     The  jury 
have  the  right  and  it  is  their  duty,  not  merely  to  listen  to 
the  words  which  a  witness  utters,  but  to  note  his  manner  of 
testifying,  not  merely  to  note  how  far  his  knowledge  ex- 
tends, but  to  note  equally   where  his  ignorance,  evasion, 
silence,  hesitation  or  lapse  of  memory  occurs ;   thus  it  be- 
comes part  of  his  manner  to  note  in  one  sense  what  he  tes- 
tifies to,  and  what  he  declines  to  testify  tc,  for  certainly  it 
is  equivocal  logic  to  say  that  if  he  stammers,  hesitates,  evades, 
etc.,  in  testifying  to  a  given  matter,  the  jury  may  note  his 
manner,  but  if  he  refuses  to  testify  at  all  they  can  not.    In 
what  mental  condition  shall  they  stand?      Shall  they  try  to 
occupy  the  same  position  as  if  the  witness  had  answered 
the  question  frankly,  either  in  the  affirmative  or  negative? 
This,  as  a  rule,  would  be  impossible.    It  is  equally  impossi- 
ble for  them  to  occupy  the  same  mental  attitude  as  if  the 
question  had  not  been  asked.    The  true  position  would  seem 
to  be  that  while  the  declination  of  the  witness  to  answer  is 
not  to  be  taken  as  an  admission  of  his  guilt,  yet  it  is  a  cir? 
cumstance  in  his   manner   of  testifying,  which,  like   any 
other  physical  or  mental  circumstance,  such  as  delay,  pal- 
lor, evasion,  etc.,  may,  with  other  circumstances,  be  con- 
sidered  by   them   in    weighing    the    witness'     testimony. 
Indeed,    no   judge   or  jury   could   avoid  being  differently 
affected  by  the  refusal  to  answer  than  they  would  by  the 
answer;  and,  if  the  fact  be  so,    it   would  seem  to  be  idle 
ceremony  for  the  judge  at  nisi  prius  to  order  that  it  should 


1 
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not  be  SO.'  The  question  now  before  us  was  directly  in- 
volved in  the  case  of  Andreios  v.  Frye.^  In  that  case  the 
question  involved  was  as  to  whether  the  plaintiff  had  a 
license  to  sell  intoxicating  liquor.  Upon  being  asked  that 
question  by  the  defendant  the  plaintiff  declined  to  answer, 
assigning  as  a  reason  therefor  that  his  answer  might  tend 
to  criminate  himself.  In  commenting  upon  this  branch  of 
the  case,  the  court  said :  'This  refusal  to  answer  like  any 
other  refusal  to  produce  evidence  in  his  power  was  compe- 
tent evidence  against  him  and  his  partner.  A  party  offer- 
ing himself  as  a  witness  in  his  own  behalf  stands  differently 
in  this  respect  from  a  third  person  brought  into  court  to 
testify  in  a  case  in  which  he  has  no  interest.'  We  think 
this  case  states  the  correct  rule.  Suppose  A  institutes  suit 
against  B  to  recover  the  value  of  a  horse  which  A  alleges 
B  has  stolen  from  him.  On  the  trial  of  the  cause  A  testi- 
fies that  he  saw  B  take  the  horse  from  the  stable,  and  then 
places  B  upon  the  witness  stand  and  asks  him  if  he  did  not 
take  the  horse  at  the  time  and  place  charged.  B  declines 
to  answer,  alleging  and  stating  as  a  reason  that  his  answer 
would  tend  to  criminate  him.  Can  it  be  denied  that  such 
conduct  on  the  part  of  B  tends  to  corroborate  the  testi- 
mony of  A?  So  in  this  case  the  appellee  had  testified  to  the 
identity  of  the  appellants,  and,  when  placed  upon  the  wit- 
ness stand  and  questioned  in  relation  to  the  assault  and 
battery  with  which  they  were  charged,  they  declined  to 
answer  upon  the  ground  that  their  answers  would  tend 
to  criminate  them.  We  think  such  refusal  was  a  matter 
proper  to  be  considered  by  the  jury  in  connection  with  the 
testimony  of  the  appellee.  Nor  does  this  holding  violate 
the  well-known  rule  that  a  party  in  a  criminal  case  shall  not 
be  compelled  to  furnish  evidence  against  himself,  for,  as  we 
have  seen,  when  prosecuted  criminally,  his  conduct  in  re- 
fusing to  testify  in  the  civil  case  can  not  be  given  in  evi- 
dence against  him.  We  do  not  think  the  court  erred  in  re- 
fusing to  give  the  instructions  asked  by  the  appellants." 

1 104  Mass.  234. 


Si. 
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D. 

I.  The  question  is  whether  repairs  ordered  to  be  made  on  A*s  bouse 
by  A*8  servant  were  authorized  by  A's  wife.  The  failure  to  call  the  wife 
as  a  witness  raises  the  presumption  that  they  were.* 

II.  Failure  of  defendant  to  call  as  witnesses  employes,  who,  as  shown 
by  other  evidence,  may  probably  have  committed  an  act  of  ne^ligenoe 
resulting  in  the  injury  complained  of,  raises  a  presumption  that  their 
testimony,  if  produced,  would  be  unfavorable.^ 

III.  A^s  minor  son  was  killed  while  running  defendant's  locomotive. 
The  evidence  failed  to  show  the  cause  of  the  accident,  but  only  sug- 
gested that  it  was  caused  by  running  the  locomotive  at  excessive  speed. 
The  unexplained  failure  of  decedent's  superior,  who  was  on  the  train, 
and  should  have  controlled  the  speed,  to  testify  as  to  the  cause  of  the 
accident,  warranted  the  jury  in  finding  for  plaintiff.^ 

lY.  A  witness  for  plaintiff  in  an  action  for  divorce  testifies  that  he 
saw  defendant  commit  an  act  of  adultery  with  one  G,  as  charged  in  the 
complaint,  which  defendant  denied.  The  failure  of  defendant  to  call  G 
as  a  witness  in  her  behalf  creates  a  presumption  against  her.^ 

V.  The  aotion  is  against  a  railroad  for  injury  to  a  brakeman  while 
uncoupling  cars  alleged  to  have  resulted  from  the  negligence  of  the 
yard  foreman  in  ordering  the  engine  to  back  a  second  time.  There  is  no 
direct  proof  that  the  foreman  gave  such  an  order,  and  the  engineer  and 
fireman  both  deny  that  the  engine  backed  a  second  time.  The  failure  to 
put  the  foreman  on  the  stand  to  deny  giving  such  a  second  order  does 
not  raise  a  presumption  that  he  gave  it.^ 

We  have  seen®  that  there  is  no  presumption  that  one  not 
called  as  a  witness  has  any  knowledge  of  facts  or  that  he 
would  testify  adversely  to  either  party.  That  is  to  say,  that  a 
party  is  not  bound  to  anticipate  every  fact  which  the  other 
side  may  show  in  the  cause  of  the  trial  and  be  ready  with 
evidence  or  tej^timony  to  meet  it,  at  the  risk  of  being  found 
derelict  in  the  matter  if  he  does  not."     Nor  can  a  party  be 

*  Wennerstrom  v.  Kelly,  27  N.  Y.  *  Norfolk,  etc.,  R.  Co.  v.  Brown, 
(S.)  327.  22  S.  E.  Rep.  496  (Va.). 

2  Jensen     v.     The     Joseph    B.  ^  Ante,  rule  7.    And  see  po««  rule 

Thomas,  81  Fed.  Rep.  578.  117a. 

» East  Tennessee  R.  Co.  v.  Doug-  ^  Graves  v.  U.  S.,  150  U.  S.  118; 

lag,  19  S.  E.  Rep.  885  (Ga.) ;  Gulf,  Mooney  v.  Holcomb,  16  Pac.  Rep. 

etc.,  R.  Co.  V.  Ellis,  54  Fed.  Rep.  716   (Ore.) ;  Smith  v.  Collins,  10 

481.  South.  Rep.  336  (Ala.). 

*  Kenyon  v.  Kenyon,  34  N.  Y. 
(S.)  720. 
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expected  to  do  more  than  use  reasonable  efforts  to  have  a 
witness  present  in  court. ^  Yet,  on  the  other  hand,  if  the 
fact  proved  might  have  reasonably  been  anticipated  as  one 
which  would,  probably,  be  presented  as  a  relevant  fact 
against  him,  the  omission  of  the  party  affected  to  have  wit- 
nesses present  who  are  shown  by  the  evidence  to  have 
knowledge  on  the  subject  may  well  induce  the  triers  to 
assume  that  the  evidence  not  produced  was  not  forthcoming, 
because  it  would  not  have  contradicted,  but  would  rather 
have  supported  the  fact.^ 

The  failure  of  the  husband  and  wife  to  testify  in  an  action 
to  set  aside  a  deed  to  the  wife  as  in  fraud  of  the  husband's 
creditors  will  not  raise  a  presumption  against  them,  where 
the  record  does  not  show  that  such  failure  was  unexplained.^ 

Where  the  burden  is  on  a  party  to  a  suit  to  prove  a 
material  issue,  the  failure,  without  excuse,  to  produce  a 
necessary  witness,  raises  a  conclusive  presumption  that  such 
witness'  testimony,  if  introduced,  would  be  adverse  to  such 
party.* 

The  question  is  very  thoroughly  discussed  in  a  recent  case 
in  Georgia.^ 

1  First  Nat.  Bank  v.  Hyland,  6  N.  106;  Cooley  v.  Foltz,  48  N.  W.  Rep. 

Y.  (S.)  87;   Manhattan  Ins.  Co.  v.  176  (Mich.);   WImer  v.  Smith,  30 

Alexander,  35  X.  Y.  (S.)  325 ;  Cro^s  Pac.  Rep.  418  (Ore.) ;  Baldwin  v. 

V.  R.  Co.,  69  Mich.  363;  37  N.  W.  Whitcomb,  71  Mo.  658;  Seward  v. 

Rep.  361.  Garlin,  33  Vt.  592;  Bernsee'a  Will, 

«Grubb8  V.  Ins.  Co.,  13  S.  E.  17  N.  Y.  (S.)  669;  Toomey  v.  Ly- 

Rep.  236   (N.  C);   The  Fred  M.  man,     15     N.       Y.      (S.)      883; 

Lawrence,  15  Fed.  Rep.  635;  The  Peets    v.    R.    Co.,    42    La.  Ann. 

Ville  de  Havre,  7  Ben.  328;   Eclsel  541;  7  South.  Rep.  688;  Pope  v. 

V.  Eckel,  27  Atl.  Rep.  433  (N.  Y.) ;  Hospes,  84  Fed.  Rep.  927;  Enos  v. 

Watson  V.  R.   Co.,  28  N.  Y.  (S.)  Ins.   Co.,  57  N.   W.  Rep.  919  (S. 

126;  McGulre  V.  Ins.  Co.,  40  N.  Y.  D.). 

(S.)  300;  Marden  v.  Dorihy,  42  N.  s  Throckmorton  v.  Chapman,  32 
Y.  (S.)  829;  Am.  Nat.  Bank  v.  Nat.  Atl.  Rep.  930;  65  Conn.  441. 
Wall  Paper  Co.,  77  Fed.  Rep.  92;  *  Union  Trust  Co.  v.  McClellan, 
Hall  V.  Vanderpoel,  156  Pa.  St.  21  S.  E.  Rep.  1025  (W.  Va.). 
152;  26  Atl.  Rep.  1069;  Reavis  v.  *  Weft,  etc.,  R.  Co.  v.  Morrison, 
Orenshaw,  105  N.  C.  19;  10  S.  E.  20  S.  E.  Rep.  104.  And  see  also 
Rep.  907 ;  Crescent  City  Ice  Co.  v.  the  late  cases  of  McKim  v.  Foley,  49 
Eimann,  36  La.  Ann.  841;  Milli-  X.  E.  Rep.  625  (Mass.);  Ray- 
man  V.  R.  Co.,  39  N.  Y.  (S.)  277;  Siguier  v.  Fourchey,  49  La,  Ann. 
Werner  v.  Lltzinger,  45  Mo.  (App.)  1627 ;  22  South.  Rep.  833. 
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The  actio  D  was  brought  by  an  employe  of  a  railroad  for 
personal  injuries.  One  W,  who  was  an  employe  of  the  de- 
fendant in  the  capacity  of  fireman  at  the  time  when  the  in- 
juries in  question  were  sustained,  and  who  had  excellent 
opportunities  for  knowing  the  truth  of  the  matter,  was  not 
introduced  as  a  witness  at  the  trial.  He  was,  however,  at 
the  instance  of  the  company,  present  in  court,  and  this  fact 
was  known  to  the  plaintiff's  counsel.  The  latter,  in  his 
argument  to  the  jury,  contended  that  the  failure  of  the  de- 
fendant to  introduce  and  examine  this  witness  was  a  circum- 
stance from  which  an  inference  could  be  drawn  that,  if  he 
had  been  so  introduced  and  examined,  he  would  have  testi- 
fied to  facts  prejudicial  to  the  defendant.  The  trial  court 
was  requested  to  compel  the  plaintiff's  counsel  to  desist 
from  making  such  an  argume^it,  on  the  ground  that  it  was 
improper  and  illegal,  and  was  also  requested  to  declare*  a 
mistrial  because  of  such  '^improper  argument."  The  trial 
court  held  that  the  argument  was  not  improper,  and  also 
refused  to  give  at  the  instance  of  the  defendant  the  follow- 
ing instruction  :  **As  plaintiff's  counsel  have  argued  that  as 
only  the  engineer  was  examined  as  a  witness,  and  not  the 
fireman,  that  this  was  a  circumstance  from  which  the  jury 
might  infer  that,  had  the  fireman  been  introduced,  this 
testimony  might  have  shown  negligence  on  the  part  of  the 
company,  I  charge  you  that  when  the  defendant  company, 
in  open  court,  tendered  this  fireman  W  as  a  witness  to  be 
introduced  by  plaintiff  if  he  desired,  this  was  sufficient  to  re- 
lieve defendant  of  this  presumption."  On  appeal  the  judg- 
ment for  plaintiff  was  affirmed.  The  Supreme  Court  held 
that  counsel's  argument  to  the  jury  should  not  be  unduly 
restricted,^  and  said:  "It  is  not  necessary  to  rule  in  the 
present  case  that  the  contention  of  plaintiff's  counsel  as  to 
the  effect  of  the  defendant's  failure  to  introduce  the  witness 
W  was  well  taken.  It  was,  after  all,  a  matter  to  be  passed 
upon  by  the  jury.  Nor  do  we  think  the  argument  upon 
this  matter  was  out  of  order  because  the  defendant's  coun- 
sel had  caused  W  to  be  present  in  court  so  that  he  could 

^  Spencer  v.  Dasber,  63  Ga.  432;  Inman  v.  State,  72  Ga.  278. 
12 
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have  been  introduced  and  examined  by  the  plaintiff's  coun- 
sel. Presumptively,  all  persons  will  tell  the  truth  when 
sworn  to  do  so,  but  we  know  from  experience  that  it  is  fre- 
quently unwise  to  call  as  a  witness  one  who,  for  any  good 
reason,  is  likely  to  be  biased  or  prejudiced  in  favor  of  the 
opposite  side.  Every  lawyer  who  has  had  much  practice  in 
the  courts  is  well  aware  of  this,  and  generally  declines,  un- 
less compelled  by  circumstances  so  to  do,  to  call  a  witness 
whom  he  has  reason  to  believe  is  hostile  to  his  client  or 
friendly  to  the  latter's  adversary.  Theoretically,  one  party 
mav  be  under  as  much  obligation  as  the  other  to  introduce 
a  witness  who  was  present  at  a  transaction  or  occurrence  in 
dispute,  and  failure  to  do  so  may  be  said  to  cut  as  hard 
against  the  one  as  the  other,  or  that  it  should  not  cut  against 
either,  when  the  witness  is  in  court  and  readv  to  be  exam- 
ined;  but  in  spite  of  all  the  reasoning  and  refusing  which 
may  be  had  on  this  subject,  and  notwithstanding  intima- 
tions and  expressions  to  the  contrary  by  learned  judges, 
the  great  fact  remains  that  a  large  number  of  witnesses  are 
for  various  reasons  more  or  less  biased,  and  it  certainlv  is 
true  that  a  party  may  with  more  safety  introduce  a  friendly 
witness  than  one  who  is  otherwise, — not,  necessarily,  from 
a  desire  to  have  perjury  committed  in  his  favor  by  the 
former,  or  from  a  fear  that  it  will  be  committed  against 
him  by  the  latter,  but  because,  as  everybody  knows,  there 
is  much  in  the  manner  in  which  a  witness  testifies,  a  great 
deal  often  depending  upon  his  emphasis,  upon  the  clear- 
ness or  uncertainty  of  his  recollection,  upon  his  animus, 
and  upon  a  hundred  other  things  which  can  not  well  be  de- 
scribed,* but  can  readily  be  imagined,  all  of  w^hich,  without 
bringing  him  into  the  attitude  of  swearing  falsely,  affect 
and  qualify  the  force  of  what  he  says.  The  above-mentioned 
theoretical  rule  is  therefore  too  broad  for  universal  applica- 
tion, and  the  lawyer  who  does  not  recognize  that  this  is  so 
is  apt  to  make  serious  blunders  in  introducing  testimony. 
As  an  illustration  of  the  matter  with  which  we  are  now  deal- 
ing, suppose  there  was  a  matter  of  fact  in  controversy  be- 
tween A  and  B,  the  truth  of  which  was  known  to  no  other 
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persons  except  these  two  and  C,  a  brother  of  B.  A  goes  on 
the  stand  and  gives  his  version  of  what  occurred.  B,  in  his 
turn,  gives. an  entirel}'  different  version,  but  does  not  intro- 
duce as  a  witness  his  brother,  C,  though  the  latter  is  present 
in  court.  Is  it  not  a  proper  matter  for  contention  by  A  that 
B  failed  to  introduce  his  brother  because  he  knew  that  the 
brother's  testimony  would  prejudicially  affect  B's  case  ?  And 
if  B's  counsel  should  reply  to  this,  *Why  did  not  A  intro- 
duce C,  unless  he  feared  C's  testimony  would  be  detrimental 
to  his  case?'  could  not  A  properly  make  reply,  'I  do  not 
care  to  go  into  my  opponent's  family  for  a  witness.'  Other 
such  instances  might  be  given,  but  it  is  enough  to  say  that 
in  almost  every  trial  the  acts  or  conduct  of  either  party, 
bearing  directly  upon  the  questions  at  issue,  are  legitimate 
matters  of  comment.  Very  frequently,  of  course,  argu- 
ments of  the  nature  above  indicated  should  be  given  little 
weight,  and  in  each  case  their  value  must  necessarily  dei)end 
upon  the  particular  facts  and  circumstances  in  proof.  We 
are  of  the  opinion  that  the  judges  should  have  as  little  to 
say  about  matters  of  this  kind  as  possible.  They  should  not 
restrain  counsel  so  long  as  their  arguments  are  kept  within 
reasonable  and  proper  bounds,  and  they  should  also  be  care- 
ful not  to  usurp  the  functions  of  the  jury  in  accepting  or  in 
disregarding  what  the  counsel  have  to  say.  We  therefore 
think,  in  the  present  case,  that  it  was  certainly  right  for  the 
judge  to  refuse  to  give  in  charge  the  request  above  quoted.  It 
was  not  for  him  to  say  what  effect  the  production  of  the 
employe  in  court  by  the  defendant  ought  to  have  had,  and 
he  was  surely  right  in  declining  to  instruct  the  jury  that 
this,  of  itself,  would  be  sufficient  to  relieve  the  defendant  of 
any  presumption  or  inference  that,  in  case  he  had  been  ex- 
amined, he  would  have  sworn  to  facts  showing  negligence 
on  its  part."  Simmons,  C.  J.,  dissented  in  an  exhaustive 
opinion. 
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RUIiG  23. — But  the  presumption  arising^  from  the  non- 
Approvedincon-        production    of    evidence    within    the 

neii  V.  BicLiOugDiiD, 

28  Ore.  280;  42  Pao.        power  of  the  party  docs  not  relieve 

Rep.     218;      Bacb- 

meyer  t.  Ids.  Co.,        the  Opposite  party  altogrether  from  the 

87  wis.  826;  68  N.W.  ^        ^  ^  ,  ,,  i 

Rep.  408.  hurden  of  proving:  his  case. 

lllust7'ations. 

I.  On  the  trial  of  an  action  the  fact  sought  to  be  proved  by  the  pro-' 
duction  of  books  and  papers  which  the  party  in  whose  possession  they 
were  was  notified  to  produce  is,  that  a  deed  existed  from  one  of  the 
partners  of  a  firm  to  the  firm  itself.  The  jury  are  not  at  liberty  to  con- 
sider a  refusal  to  produce  the  books  and  papers  as  a  reason  upon  which 
to  presume  the  existence  of  the  deed.^ 

U.  In  an  action  on  a  fire  insurance  policy  a  party  refuses  to  produce 
books  and  papers  in  his  possession  after  a  notice  to  produce  had  been 
duly  served  on  him.  This  does  not  raise  the  presumption  that,  if  pro- 
duced, they  would  establish  the  fact  which  the  party  calling  for  them 
alleges  they  would  prove.^ 

III.  In  an  action  on  a  policy  of  fire  Insurance,  the  defense  is  that  the 
preliminary  proofs  of  loss  were  not  as  required  by  the  terms  of  the 
policy.  The  proofs  are  in  tiie  defendants'  possession,  and  they  are  noti- 
fied to  produce  them,  but  refuse.  The  presumption  does  not  arise  that 
the  papers  contained  proper  proof.^ 

lY.  Certain  defendants  are  sued  for  penalties  in  defrauding  the  gov- 
ernment of  revenue  on  whisky.  The  trial  court  instructs  the  jury  that 
it  is  a  rule  of  law  that  where  a  party  has  proof  in  his  power  which,  if 
produced,  would  render  material  facts  certain,  the  law  presumes  against 
him  if  he  omits  to  produce  it,  and  authorizes  a  jury  to  resolve  all  doubts 
adversely  to  his  defense.    This  is  erroneous.* 

In  case  !•  it  was  said:  "All  inferences  shall  be  taken 
from  the  inferior  evidence  most  strongly  against  the  party 
refusing  to  produce ;  but  the  refusal  itself  raises  no  pre- 
sumption of  suspicion  or  imputation  to    the    discredit   of 

^Cooper  V.  Gibbons,  3    Camp.  Evans,  9  Md.  1;  Connell  v.  Mc- 

363;  Attorney-General  v.  Le  Mer-  Loughlin,  28  Ore.  230;  42  Pac.  Rep. 

chant,  2  Term  Rep.  201.  218;  South.  Pac.  R.  Co.  v.  John- 

2  Hanson  v.  Eusiice,  2  flow.  653.  son,  69  Fed.  Rep.  669;  Bindley  v. 

'Life    and    Fire    Ins.     Co.    v.  Martin,  28  W.  Va.  773;  Diel  v.  R. 

Mechanics'  Fire  Ins.  Co.,  7  Wend.  Co.,  37  Mo.  (App.)  457. 

34;  Rector  v.  Rector,  8  111.  120.  »  Chaffee  v.  U.  S.,  18  Wall.  516. 

*  Spring  Garden  Mut.  Ins.  Co.  v. 
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the  party,  except  in  case  of  spoliation  or  equivalent  sup- 
pression. There  the  rule  is  that  omnia  prcesximuntur  contra 
spoliatorem.  In  other  words,  with  the  exception  just  men- 
tioned, the  refusal  to  produce  books  or  papers  upon  notice 
is  not  an  independent  element  from  which  anything  can  be 
inferred!  as  to  the  point  which  is  sought  to  be  proved  by  the 
books  or  papers.  Nor  can  any  views  of  policy  growing  out 
of  the  refusal  be  associated  with  the  secondarv  evidence  to 
enlarge  the  province  of  the  jury  to  infer  or  presume  the 
existence  of  the  fact  to  which  the  evidence  relates.  For 
considerations  of  polic}*^,  being  the  source,  origin,  and  sup- 
port of  artificial  presumptions,  having  no  application  to 
conclusions  as  to  actual  matter  of  fact,  the  finding  of  a  jury 
in  conformity  with  such  considerations  and  not  according 
to  their  actual  conviction  of  the  truth,  resolves  itself  into  a 
rule  or  presumption  of  law." 

*'The  rule,"  said  the  court  in  case  II.,  "is  this:  The 
party  in  such  a  case  may  give  secondary  or  parol  proof  of 
the  contents  of  such  books  or  papers  if  they  are  shown  or 
admitted  to  be  in  the  possession  of  the  opposite  party,  and 
if  such  secondary  evidence  is  imperfect,  vague  and  uncer- 
tain as  to  dates,  sums,  boundaries,  etc.,  every  intendment 
and  presumption  shall  be  against  the  party  who  might  re- 
move all  doubt  by  producing  the  higher  evidence.  But 
they  must  be  shown  to  be  in  his  possession,  and  some  gen- 
eral evidence  of  such  parts  of  their  contents  as  are  applic- 
able to  the  case  must  first  be  given  before  any  foundation 
is  laid  for  anv  inference  or  intendment  on  Hccount  of  their 
non-production . ' ' 

''There  was  no  obligation  on  the  defendant,"  it  was  said 
in  case  III.,  "to  show  any  defect  in  the  preliminary  proof 
until  the  plaintiff  had  first  made  out  ii  prima  facie  case  of 
compliance  with  the  requirements  of  the  policy  on  that  sub- 
ject, which  we  think  has  not  been  done." 

In  case  IV.  it  was  said:  "The  purport  of  this  was  to  tell 
the  jury  that  although  the  defendants  must  be  proved  guilty 
bevond  a  reasonable  doubt,  vet  that  if  the  government  had 
made  out  a  prima  facie  case  against  them,  not  one  free 
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from  all  doubt,  but  one  which  disclosed  circumstances 
recjuiring  explanation,  and  the  defendants  did  not  explain, 
the  perplexing  (|uestion  of  their  guilt  need  not  disturb  the 
minds  of  the  jurors;  their  silence  supplied  in  the  presump- 
tion of  the  law,  that  full  proof  which  should  dispel  «all  rea- 
sonable doubt.  In  other  words,  the  court  instructed  the 
jury  in  substance  that  the  government  need  only  prove  that 
the  defendants  were  presumptivelv  guilty,  and  the  duty 
thereupon  devolved  upon  them  to  establish  their  innocence, 
and  if  thev  did  not  thev  were  ffuiltv  bevond  a  reasonable 
doubt.  *  *  *  xhe  error  is  palpable  in  its  statement. 
All  the  authorities  condemn  it.  *  *  *  The  instruction 
sets  at  naught  established  j)rinciples,  and  justifies  the  criti- 
cism of  counsel  that  it  substantially  withdrew  from  the 
defendants  their  constitutional  right  of  trial  by  jury,  and 
converted  what,  at  law,  was  intended  for  their  protection — 
the  riffht  to  testif v  —into  the  machinerv  for  their  sure  de- 
struction."  "It  is  an  invariable  rule  that  the  burden  of 
j)roof  lies  upon  the  plaintiff  to  establish  his  cause  of  action, 
and  we  know  of  no  circumstance  which  excuses  him  from 
this  obligation,  and  imposes  the  duty  upon  the  defendant  of 
proving  that  the  alleged  cause  of  action  does  not  exist. 
The  plaintiff  may,  of  course,  rest  upon  a  prima  facie  case, 
but  this  re(|uires  the  proof  at  least  of  some  circumstance 
from  which  the  existence  of  the  actionable  facts  may  be  le- 
gitimately inferred."^ 

Nevertheless,  as  said  in  a  late  case:^  **As  the  introduc- 
tion of  inferior  evidence,  when  higher  or  primary  evidence 
is  at  hand,  would  create  a  presumption  that  the  higher  or 
primary  would  be  adverse  if  produced,  so  if  a  party,  when 
legally  called  upon  to  produce  the  best  evidence  within  his 
power  to  do  so,  fails  to  comply  with  the  demand  and  allows 
his  adversary  to  proceed  with  the  introduction  of  secondary 
evidence,  the  presumption  will  obtain  that  the  higher  evi- 
dence would  be  more  hurtful  to  him  than  the  secondarv, 
and  thus  strengthen  the  inference  to  be  drawn  therefrom." 

1  Meagley  v.  Hoy  t,  26  X.  E.  Rep.        «  Sehreyer  v.  Turner  Mills  Co.,  29 
719  (X.  Y.).  Ore.  1 ;  43  Pac.  Rep.  719. 
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Or  as  it  is  sometimes  put,  "A  weak  ease  for  the  plaintiff  is 
made  strong:  when  a  witness  who  could  contradict  it  is  not 
called  bv  the  defendant."^ 

A  plaintiff  will  not  be  permitted  to  recover  in  an  action 
charging  fraud  upon  evidence  circumstantial,  vague  and  in- 
definite, when  by  his  own  admission  he  has  it  in  his  j)ower 
to  give  positive  and  direct  proof  of  the  facts  bv  the  mouth 
of  a  witness  whom  he  refers  to,  but  will  neither  name  nor 
produce.2 

BUIiE  24. — The  alteration,  suppression,  falsification, 
ApproTed  In  Hay        destruction  or  uianufacturingr  of  evi- 

T.  Peterson, 45  Pac.  ,  ,  ^,  ,        ^ 

Rep.  1078  (Wy.);  deucc  raises  a  presumption  agrainst 
?*^'***.  t.^''\Z'        tJ*e  spoliator*  where  the  evidence  is 

Lybrend,99Ga.  431;  *^ 

27  8.  B.  Rep.  799.  relevant  to  the  case  (a),  or  it  was  his 

B). 

The  maxim  ovinia  proesumunfur  contra  spoliatorem  em- 
braces most  frequently  cases  of  the  destruction  of  written 
evidence.  Manufacturing  evidence  also  falls  within  this 
rule,  but  it  has  been  said  that  to  smother  evidence  is  not 
much  better  than  to  fabricate  it.*  * 'Spoliation,"  it  is  said 
in  one  case,^  "is  always  looked  upon  by  a  court  of  justice 
with  suspicion.''  "The  maxim,"  it  is  said  in  another, 
*'has  been  a  most  effective  instrument  in  the  hands  of  jus- 
tice to  punish  wrong-doers."®  "Whenever  the  rights  of  a 
party  are  either  withheld  or  violated,  the  presumi)tion  of 
law  is  that  damage  has  been  sustained.""  Presumptions 
between  a  wrong-doer  and  a  person  wronged  should  be 
made  in  favor  of  the  latter.^ 


1  Byrne  v.  R.  Co.,  26  N.  Y.  (S.) 
760;  Newman  v.  Clapp,  44  N.  Y. 
(S.)  442;  Ci-Hi-y  v.  Cray,  IS  X.  Y. 
(8.)  763. 

*  Bent  V.  Lewis,  8S  Mo.  462. 

«  Tanton  v.  Keller,  47  N.  E.  Rep. 
376  (111.). 

*  Black.  J.,  In  Bryant  v.  Still- 
well.  24  Pa.  St.  314. 

*  Little  V.  Marsh,  2  Ired.  Eq.  28. 


«  Ileslop  V.  lleslop,  82  Pa.  St.  53; 
Loom  is,  J.,  In  Harris  v.  Rosenberg, 
43  Conn.  227.  '^If  the  jury  should 
be  conviuced  of  the  spoliation,  it 
would  be  their  duty  to  infer  any- 
thing in  favor  of  the  deed  as 
against  the  spoiler.  Diehl  v.  Emig, 
65  Pa.  St.  328. 

7  Tedder  v.  Stiles,  16  Ga.  2. 

"  Costi^an  v.   Mohawk,  etc.,  R. 
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Illustrations, 

A. 

I.  A  chimney-sweep  finding  a  jewel  takes  it  to  a  goldsmith  to  learn 
its  value.  Tbe  tradesman  pretends  that  it  is  worth  but  three  pence, 
when  the  sweep  demanding  it  baclc,  he  returns  the  empty  socket  with- 
out the  stone.  In  an  action  of  trover  by  the  sweep  against  the  smith, 
there  is  no  evidence  of  the  value  of  the  stone.  The  law  presumes  that 
it  was  a  jewel  of  the  finest  water,  of  the  size  of  the  socket.^ 

II.  Certain  jewellers  had  lost  from  their  shop  a  valuable  diamond 
necklace  consisting  of  fifty-six  brilliants.  Thirty  of  the  stones,  which 
formed  the  sides  of  the  necklace,  together  with  the  large  diamond  which 
was  in  its  center,  were  traced  to  the  possession  of  the  defendant,  and 
he  gave  contradictory  accounts  as  to  how  he  had  obtained  them.  In  an 
action  of  trover  for  the  value  of  the  whole  necklace,  the  jury  may  pre- 
sume that  the  whole  necklace  had  been  in  the  defendant's  possession.' 

III.  The  plaintiff  and  tbe  defendant  having  married  two  daughters 
of  one  S,  upon  his  decease  some  loose  papers  that  concerned  tbe 
accounts  between  the  defendant  and  S.  were  put  in  a  bundle,  tied  with 
a  tape,  sealed  in  the  presence  of  two  persons  and  delivered  to  him.  An 
account  being  subesquently  decreed,  the  defendant  charged  the  plaintiff 
with  a  debt  as  due  from  the  estate.  It  was  proved  that  the  defendant 
had  opened  the  bundle  and  had  so  altered  a.id  displaced  the  papers  that 
it  could  not  be  known  what  papers  had  been  abstracted.  The  lord 
chancellor  disallowed  his  claim,  although  satisfied,  as  the  defendant  had 
sworn,  that  all  tbe  papers,  had  been  produced,  on  the  ground  tbat  in 
odium  spoliatoris  omnia  prcesximuntur.^ 


Co.,  2  Denio,  600 ;  43  Am.  Dec.  758 ; 
Stewart  v.  Preston,  1  Fla.  10;  44 
Am.  Dec.  621 ;  Jackson  v.  Miller, 
6  Wend.  228;  21  Am.  Dec.  316; 
Snyder  V.  Riley,  6  Pa.  St.  164;  47 
Am.  Dec.  452.  That  articles  which 
might  have  been  used  as  evidence 
for  defendant  were  stolen  previous 
to  the  trial  can  not  be  shown  when 
there  i8  no  attempt  to  connect 
plaintiff  with  tbeir  removal. 
Orient  Ins.  Co.  v.  Moffatt,  39  S. 
W.  Rep.  1013  (Tex.). 

^  Armory  v.  Delamirie,  1  Smith 
L.  C.  357,  or  in  words  of  the  poet: 
'*And  seeing  by  this  wicked- 
ness tbe  stone 
Was  made  away  and  bis 
worth  known  to  none 


Craftsmen  there   came  to 
show  hy  weight  and  tale 
What  gems  of  best  and  ut- 
termost avail 
Might  in  the  compass  of 

that  ring  be  laid 
With  no    less   damage    it 

should  be  paid 
For  what  man  hideth  truth 

in  wrong-doing, 
Against  him  the  lawdeem- 
eth  every  thing." 
— Leading  Cases  Done  into 
English,  London,  1876. 
2  Mortimer  v.  Craddock,  17  Jur. 
45. 

'  Wardour  v.  Beresford,  1  Vern. 
452. 


SULE  24.]      PRESUMPTION  AGAINST  A  SPOLIATOR.  185 

IV.  A  widow  before  he  niarriajjje  with  her  second  husband  assigned 
over  an  estate  of  the  alleged  value  of  £800  to  trustees  in  trust,  for  her 
children  by  her  1\r^t  husband.  The  second  husband  having  obtained  pos- 
sesion of  the  deed  and  suppressed  it,  was  ordered  to  pay  over  £800  in- 
stead of  an  account  of  the  value  being  directed  to  be  taken. ^ 

V.  A  is  prevented  by  the  acts  of  B  from  showing  the  quality  of  wool 
lor  the  talcing  of  which  he  had  brought  suit.  B  is  liable  for  the  value  of 
the  best  quality  of  such  goods.^ 

VI.  A  deed  limiting  a  term  is  burnt  by  defendant,  who  contends  that 
the  limitation  is  void.  Since  the  term  might  be  limited  so  as  to  legally 
take  effect,  the  presumption  is  that  it  was  so  limited.^ 

VII.  A  vendor  of  real  estate  seeks  to  avoid  the  enforcement  of  his  con- 
tract to  convey  on  the  ground  that  by  its  terms,  time  was  of  the  essence 
thereof,  and  bound  the  vendee  to  pay  the  purchase-money  at  a  specified 
time  or  forfeit  his  rights.  The  vendee  denies  this.  The  fact  that  the 
vendor  destroyed  the  contract  after  being  delivered  to  him  by  his  agent 
with  whom  it  was  deposited,  and  >^hile  the  vendee  was  seeking  a  deed 
from  him,  raises  the  presumption  that  the  contract  did  not  contain  such 
stipulations.^ 

VIII.  Goods  in  a  store  are  carried  off  and  sold  by  a  purchaser  with 
full  knowledge  that  they  bad  previously  been  mortgaged.  The  burden 
of  showing  what  proportion  of  the  whole  quantity  taken  was  covered  by 
the  mortgage  is  cast  on  him,  and  he  is  compelled  to  bear  any  loss  aris- 
ing from  the  impossibility  of  ascertaining  the  exact  quantity.'^ 

IX.  The  obligor  of  a  bond  has  obtained  possession  of  it  and  de- 
stroyed it.  It  will  be  presumed  to  have  been  given  for  a  valuable  con- 
sideration.^ 

X.  The  evidences  of  payment  made  to  him  upon  a  purchase  of  land 
are  destroyed  by  a  party.  Every  presumption  will  be  against  him,  and 
if  he  offers  to  convey  upon  the  payment  of  a  given  sum,  at  the  time  of 
such  destruction,  the  court  will  be  fully  warranted  in  finding  that  no 
more  than  such  sum  was  due  after  deducting  such  payments.^ 

XI.  The  defendant,  in  1848,  executed  and  delivered  a  deed  of  land 
to  the  guardian  of  one  M,  which  was  never  recorded.  In  1875  the  deed 
could  not  be  found.  The  defendant  testified  that  It  conveyed  only  five 
acres  of  land;  that  the  guardian,  who  had  in  the  meantime  died,  took 
the  deed  away  with  him,  and  that  he  had  not  seen  it  since.  But  the 
weight  of  evidence  showed  that  the  deed  conveyed  forty  acres,  and  that 

*  Hunt  V.  Matthews,  1  Vein.  408.  Johns.  331;    Kent    v.   Bottoms,  3 

2  Bailey  v.  Shaw,  24  X.  H.  300.  Jones  (Eq.).  69. 

3  Dalston  v.  Coatsworth,  1  P.  *  Preston  v.  Leighton,  6  Md.  88. 
Wms.  731.  «  Carneal  v.  Day,  Litt.  Sel.  Cas. 

<  Warren  v.  Crew,  22  Iowa,  315.    492. 
And  see  Jackson    v.   McVey,    18        ^  Downing  v.  Plate,  90  III.  2(58. 
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after  delivery  it  was  returned  to  defendant  to  be  recorded,  and  was  by 
him  lost  or  destroyed.  If  it  were  necessary  the  presumption  omnia 
prcRsumunter  contra  spoliastorem  would  be  applied."  ^ 

XII.  A  had  caused  B,  who  claimed  the  title  and  family  estate,  as 
heir,  to  be  kidnapped  and  sent  to  sea,  and  afterwards  endeavored  to 
have  him  convicted  on  a  fali«e  charge  of  murder.  The  court  left  it  to 
thejury  whether ''the  presumptions  arising  from  the  kidnaping  and  the 
prosecution  for  murder,  do  not  speak  stronger  than  a  thousand  wit- 
nesses."   They  found  in  favor  of  B.^ 

XIII.  An  action  is  brought  to  recover  of  a  steamboat  the  damages 
received  by  a  canal  boat  in  a  collision.  The  steamboat  sets  up  as  a 
defense  the  extreme  darkness  of  the  night,  and  her  master  produces  a 
log  book  purporting  to  have  been  kept  by  him,  which  shows  this.  In 
rebuttal  evidence  is  introduced  to  show  that  the  log  book  Is  false,  and 
had  been  written  up  for  the  purpose  of  the  case.  This  raises  a  pre- 
sumption against  the  defendant.^ 

XIV.  An  action  had  been  brought  by  A  and  h\&  wife  for  injuries  sus- 
tained by  the  latter  through  B's  negligence.  On  the  trial,  one  W  testi- 
fied that  he,  A,  and  C,  a  clerk  of  A's  attorney,  were  together  at  A's 
house,  when  A  said  that  if  W  would  give  evidence  as  to  the  accident 
he  should  share  the  verdict;  A  knew  that  W  was  not  present  at  the 
accident,  and  C  said  if  W  would  not  testify,  he,  C,  would  get  other  wit- 
nesses. Two  other  witnesses  testified  to  similar  proposals  made  to  them 
by  C,  but  not  in  A's  presence,  to  give  false  evidence.  A  was  not  present 
at  the  accident,  and  neither  he  nor  C  had  been  called  as  witnesses.  The 
evidence  was  admissible.** 

XV.  It  is  shown  that  a  sealed  certificate,  which  if  genuine  should 
have  a  genuine  seal,  is  stamped  with  a  false  one.  This  raises  a  very 
strong  presumption  that  the  signature  is  false.^ 

XVI.  In  an  account  book  of  one  M,  offered  in  evidence,  there  was 
this  entry:  ''June  30,  1859,  P.  W.  Sterling,  credit  by  cash.  $135."  It 
appeared  that  in  October  of  that  year  M  had  altered  this  entry  by  cross- 
ing with  ink  the  word  '"by"  and  making  it  read  "to,"  and  changing  the 
word  ''credit"  and  making  it  read  "debtor,"  without  the  knowledge  or 
consent  of  Sterling.  The  presumption  is  that  at  the  time  the  entry  was 
made  it  was  true,  and  that  Sterling  is  entitled  to  a  credit  of  $135.^ 

XVII.  In  an  action  against  an  executor  for  services  rendered  de- 
cedent, it  appeared  that  plaintiff,  in  whose  charge  the  account  books 
were  left  after  their  examination,  destroyed  part  of  them  at  the  request, 

1  Barney  v.  Seeley,  38  Wis.  381 ;  »  The  Tillie,  7  Ben.  382. 

Houser  v.  Austin,  10  Pac.  Rep.  37  *  Moriarty  v.   London,   etc.,   R. 

(Idaho).  Co.,  L.  R.  6  Q.  B.  314. 

^  Annesley  v.  Earl  of  Anglfsea,  *  People  v.  Marion,  29  Mich.  31. 

17How.St.Tr.  1430.    See  Winchell  «Sheils  v.  West,  17  Cal.  324. 
V.  Edwards.  57  111.  41. 
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as  he  testified,  of  the  decedeDt.  In  those  that  remained  records  of  pay- 
ments to  plaintiff  were  found.  It  was  not  shown  that  the  books  de- 
stroyed contained,  or  that  the  examination  showed,  any  charges  against 
plaintiff.  Held^  that  an  instruction  that  the  destruction  of  the  books  by 
plaintiff  raised  a  pre&umption  that,  had  the  truth  appeared  by  them,  it 
iRTOuld  have  been  against  his  interests,  was  properly  refused.? 

XVJII.  The  maker  of  certain  notes  was  appointed  the  payee's  guard- 
ian. There  was  evidence  that  he  had  access  to  the  payee^s  papers;  that 
be  had  tried  to  make  it  appear  that  another  had  written,  claiming  the 
notes,  but  that  these  letters  were  in  a  feigned  hand,  and  written  by  or 
for  him.  and  that,  after  they  were  filed  in  court,  he  defaced  post-marks 
on  the  envelopes,  supporting  the  theory  that  he  was  their  procurer. 
JJeldy  that  the  court  was  justified  in  charging  him,  as  guardian,  with 
the  amount  of  the  notes.^ 

"The  jury  were  justified,'*  said  Tindiil,  C.  J.,  *'in  case 
II.,  as  against  an  evident  wrong-doer,  in  coming  to  the 
conclusion  to  which  they  did  come.  The  case  is,  I  think, 
stronger  than   thtit  of  Armoyf/  v.  Delamirie.''       (Case  I.) 

In  case  XIII.,  it  was  satd:  "This  conchiision  disposes  of 
the  case ;  for  in  a  conflict  of  evidence  such  as  the  case  pre- 
sents, the  production  of  a  fabricated  log  warrants  the  rejec- 
tion of  the  testimony  which  it  is  brought  to  support.  If 
possible,  it  ought  never  to  happen  that  a  case  sought  to  be 
supported  by  a  fabricated  log  book  should  succeed ;  and 
while  charges  of  this  kind  are  not  to  be  listened  to  unless 
based  upon  strong  evidence,  if  they  are  supported  by  testi- 
mony and  remain  unanswered  in  the  evidence,  they  compel 
an  adverse  decree." 

"The  conduct  of  a  party  to  a  cause,"  said  Cockburn,. 
C.  J.,  in  case  XIV.,  "may  be  of  the  highest  importance  in 
determining  whether  the  cause  of  action  in  which  he  is 
plaintiff,  or  the  ground'  of  defense  if  he  is  defendant,  is 
honest  and  just;  just  as  it  is  evidence  against  a  prisoner 
that  he  has  said  one  thing  at  one  time  and  another  at 
another,  as  showing  that  the  recourse  to  falsehood  leads 
fairly  to  an  inference  of  guilt.  Anything  from  which  such 
an  inference  can  be  drawn  is  cogent  and  important  evidence 
with  a  view  to  the  issue.     So  if  you  can  show  that  a  plaint- 

^  Hay  V.  Peterion,  45  Pac.  Rep.  ^Murray  v.  Lepper,  57  X.  W. 
1073  (Wyo.).  Rep.  1007  (Mich.). 
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iff  has  been  suborning  false  testimony,  and  has  endeavored 
to  have  recourse  to  perjury,  it  is  strong  evidence  that  he 
knew  perfectly  well  his  cause  was  an  unrighteous  one.  I 
do  not  say  that  it  is  conclusive;  I  fully  agree  that  it  should 
be  put  to  the  jury  with  the  intimation  that  it  does  not 
always  follow,  because  a  man  not  sure  he  shall  be  able  to 
succeed  bv  righteous  means,  has  recourse  to  means  of  a  dif- 
fercnt  character,  that  that  which  he  desires,  namely,  the 
gaining  of  the  victory,  is  not  his  due,  or  that  he  has  not 
good  ground  for  believing  that  justice  entitles  him  to  it.  It 
does  not  necessarily  follow  that  he  has  not  a  good  cause  of 
action,  any  more  than  a  person's  making  a  false  statement 
to  increase  his  appearance  of  innocence  is  necessarily  a 
proof  of  his  guilt;  but  it  is  always  evidence  which  ought 
to  be  submitted  to  the  consideration  of  the  tribunal  which 
has  to  judge  of  the  facts." 

The  maxim  is  an  old  rule  of  the  court  of  chancery.^ 
* 'Where  deeds  or  writings  are  suppressed,"  it  was  said  as 
early  as  1(577,  ^ ^ omnia  proesumuntur^  etc.,  and  he  who  has 
committed  iniquity  shall  not  have  equity."^  In  equity  the 
suppression  of  documentary  evidence  always  raised  the 
presumption  that  it  would,  if  produced,  show  something 
unfavorable  to  the  party  withholding  it.*^  And  where  a 
defendant  swore  that  he  had  burnt  a  deed,  but  afterwards 
produced  it,  he  was  compelled  to  admit  it  as  laid  in  the 
bill.*  And  in  chancery,  although  the  court  would  not  decree 
on  the  testimony  of  a  single  witness  against  the  express 
denial  on  oath  of  the  defendant,  yet  where  the  written 
evidence  had  been  destroyed  by  the  defendant  pendente  lite^ 
the  court  would  assume  that  if  forthcoming,  it  would  have 


^  Cooke3  V.  Hellier,  1  Ves.  Sr., 
235. 

*  Gartside  v.  Katcliff.  Chac.  Cas. 
292.  '*The  court/'  it  was  said  in  a 
North  Carolina  case  (Ilaly  burton  v. 
Kerdhavv,  3  Dessau.  105),  '*vvili  jijo 
very  far  in  presuming  against  those 
who  destroy  papers  and  instru- 
ments necessary  to  the  security  or 
elucidation  of  the  rights  of  others 


in  odium  spoliatoris^  as  it  is  ex- 
pressed, even  where  the  spoliation 
isdone  unadvisedly  and  not  fraudu- 
lent." 

3  Owen  V.  Flack,  2  Sim.  &  Stu. 
606. 

*  Sansam  v.  Ramsay,  2  Vern. 
561;  Hampden  v.  Hampden,  1 
Brown  P.  C.  250. 
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proved  the  statement  of  the  single  witness.^  If  a  woman 
about  to  marry,  parts  with  part  of  her  property  or  gives 
a  security,  or  assessment  without  the  knowledge  of  her 
intended  husband,  this  is  a  fraud  on  his  rights  which  equity 
will  relieve.^  But  a  debt  contracted  for  valuable  consider- 
ation is  not  within  this  rule.  Nevertheless  where  a  husband 
failed  to  set  aside  a  bond  given  for  a  valuable  consideration 
by  his  wife  before  his  marriage,  the  chancellor,  on  the 
ground  of  the  concealment  from  the  husband^  thought  it  a 
proper  case  to  refuse  costs  against  him.*^  So  a  court  of 
equity  will  entertain  jurisdiction  on  complainant's  oath  of  a 
trespass  done  secretly  and  hard  to  be  proved,  as  the  digging 
of  one  man  underground  into  another's  minerals,*  or  the 
trading  of  an  interloper  to  the  West  Indies  in  violation  of 
another's  charter.®  So  where  bailiffs  who  had  served  an 
execution,  found  hidden  in  the  barn  a  sum  of  monev 
which  they  carry  away,  the  oath  of  a  party  injured  was 
held  suflScient  to  charge  the  spoliators,^  and  so  where  a  per- 
son ran  away  with  a  casket  of  jewels  belonging  to  another." 
In  an  anonymous  case  in  Lord  Raymond,®  it  was  said  by 
Chief  Justice  Holt,  that  if  a  man  destrov  a  thing  that  is 
designed  to  be  evidence  against  himself  a  small  matter  will 
supply  it,  and  the  defendant  having  torn  up  his  own  note 
signed  by  himself,*  a  sworn  copy  was  admitted  to  be  good 
evidence  to  prove  it.  In  King  v.  Arundel,^  it  was  held 
that  where  title  deeds  are  suspected  to  have  been  suppressed 
or  withholden  by  the  defendants  or  those  under  whom  they 
claim,  the  court  of  chancery  will  decree  that  the  plaintiff 
shall  hold  the  lands  until  the  deeds  are  produced. ^^  In 
Leeds  v.  Cook^^^  where  a  letter  had  been  written  by  the 


1  Gray  v.  Haig,  20  Beav.  219.  «  Childrens  v.  Saxby,  1  Vein. 207. 

'  Lady  Stiathmore  v.   Bowes,  1  ^  East  India  Co.  v.  Evans,  1  Vern. 

Ves.  22.  308. 

'Blanchet  v.  Foster,  2  Ves.  Sr.  s  Kep.  731. 

265.  9  Hob.  109;  Dalston  v.  Coatworth, 

<  East  India    Co.    v.    Sandys,  IIP.  Wms.  130. 

Vern.  127.  '°  See  in  explanation  of  this  case, 

*  Id.;  East  India  Co.  v.  Evans,  1  Cowper  v.  Cowper,  2  P.  Wms.  749. 

Vern.  308.  "  4  Esp.  266. 
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phuDtiff  to  a  witness  and  the  latter  had  been  served  with  a 
subpoena  ducen  tecum  to  produce  it,  but  the  plaintiff  had 
previously  procured  it  from  the  witness,  and  refused  to  pro- 
duce it,  it  was  held  that  parol  evidence  of  its  contents  was 
admissible.  It  was  objected  that  the  plaintiff  had  received 
no  notice  to  produce  it.  But  Lord  Ellenborough  said: 
*'It  belonged  to  the  witness  called,  and  was  subtracted  in 
fraud  of  the  subpoena,  as  therefore,  the  plaintiff  secreted  it, 
and  refused  to  procure  it,  in  odiuin  spoUaloris  parol  evi- 
dence of  its  contents  should  be  admitted."  Other  instances 
of  the  application  of  the  maxim  are  to  be  found  in  the 
mercantile  law,  in  the  rule  that  where  a  drawee  of  a  bill 
of  exchange  destroys  a  draft  presented  to  him  for  ac- 
ceptance, he  is  liable  thereon  as  if  he  had  accepted  it;^ 
and  the  principle  that  a  person  who  wrongfully  takes  or 
converts  a  note  to  his  own  use  by  negotiating  it,  is  liable 
for  its  full  value.'* 

In  an  action  of  ejectment  by  the  heir  against  a  devisee, 
the  testator's  competency  was  disputed.  The  defendant, 
after  proving  that  the  testator  had  given  a  reasonable 
account  of  the  real  property  left  to  him  by  his  father, 
offered  in  confirmation  thereof  to  put  in  his  father's  will, 
which  was  in  court.  The  plaintiff  objected  to  its  admission 
and  it  was  withdrawn.  In  summing  up;  Cockburn,  C.  J., 
adverted  to  the  fact,  and  told  the  jury  that  they  might  infer 
from  the  plaintiffs  objecting  to  the  will  being  put  in  that  it 
was  conformable  to  the  statement  made  by  the  testator. 
On  appeal  this  direction  was  approved  by  the  full  court. 
Williams,  Crowder  and  Willes,  JJ.^ 

** Where  the  exact  contents  of  a  will  can  not  be  ascer- 
tained, if  it  has  been  destroyed  or  suppressed  by  a  person 
interested  in  opposition  thereto,  the  court  or  jury  in  odium 
spoUatoris  will  be  authorized  to  presume  many  things  as 
against  the  party  who  has  been  guilty  of  the  fraudulent 
act."*      It  has  been   held   that  where   the   question   was 

1  Jenne  v.  Ward,  2  Stark.  327.  '  Sutton  v.  Davenport,  27  L.  J. 

«  Decker  v.  Matthews,  12  X.  Y.     (C.  P.)  64. 
313.  *  Belts  V.  Jackson,  6  V^Tend.  173. 
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whether  a  former  will  had  been  revoked  by  a  will  made 
subsequently,  the  contents  of  which  it  was  alleged  differed 
from  those  of  the  former  will  (the  later  will  not  being  pro- 
duced the  exact  difference  did  not  appear),  evidence  of  spo- 
liation on  the  part  of  the  claimant  under  the  former  will 
would  raise  the  presumption  that  it  had  been  revoked  by 
the  later  will. ^  In  Jones  v.  Murphy'^  it  was  said:  "If, 
therefore,  on  another  trial,  the  jury  should  find  ihQ  factum 
of  a  subsequent  will,  and  that  this  will  was  destroyed  or 
Avithheld  by  fraud,  they  may,  and,  as  I  conceive,  are  bound 
to  infer,  that  the  second  will  contained  inconsistent  disposi- 
tions with  the  first;  nay,  more  in  odium  apolialoris^  that 
the  second  will  contained  a  clause  expressly  revoking  all 
former  wills.  In  point  of  law  it  nmst  be  regarded  as  a'will 
subsisting  at  the  death  of  the  testator,  so  as  to  operate  as 
a  revocation  of  all  former  devises.  It  is  far  better  that 
there  should  be  an  intestacy  than  that  a  spoliator  should  be 
rewarded  for  his  dishonesty."  Where  a  letter  which,  it 
was  claimed  was  a  part  of  a  will,  was  destroyed  by  the  uni- 
versal legatee,  the  maxim  was  applied.^ 

I.  A,  a  trustee,  fails  to  preserve  his  vouchers  for  disbursements  and 
expenses.    The  presumption  is  against  A's  claim. ^ 

II.  A  confidential  agent  who  is  bound  to  lieep  regular  accounts  neg- 
lected to  do  so,  and  to  preserve  vouchers  against  liimself,  though  he  has 
preserved  those  in  his  favor.  He  is  not  permitted  in  equity  to  recover 
for  bis  charges  as  solicitor.^ 

III.  The  agent  of  a  candidate  for  Parliament  has  destroyed  the  ac- 
counts and  records  of  a  contested  election.  The  candidate  being  the  re- 
spondent in  the  proceedings,  the  strongest  conclusions  will  be  drawn 
against  him,  and  every  presumption  made  against  the  legality  of  the 
acts  concealed  by  such  conduct.^ 

IV.  In  an  action  on  the  bonds  of  a  corporation  it  is  denied  that  the 
corporation  was  properly  organized.    A  minute  book,  offered  in  evidence 

>  Harwood  v.  Goodright,  Cowp.  -«  Landis  v.  Scott,  32  Pa.  St.  498. 
91.  »  While  V.  Lincoln,  8  Ves.  363. 

*  8  W.  &  S.  301.  «  Hunter  v.  Lauder,  8  Canada  L. 

'  Lucas  V.  Brooks,  23  La.  Ann.  J.  (N.  S.)  17. 
117. 
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to  show  its  organization,  and  the  regularity  of  the  issue  of  the  bonds 
disappears  pendente  lite.  It  is  traced  into  the  hands  of  the  officers  of  the 
alleged  corporation,  but  its  wh-sreabouts  is  not  shown.  The  presump- 
tion is  that  it  has  been  concealed  because  of  the  evidence  which  it 
would  show  of  the  legality  of  the  organization  and  the  validity  of  the 
bonds. ^ 

y.  A  trustee  destroys  a  trust  instrument.  The  presumption  is  that  it 
contained  matters  prejudicial  to  his  interest.' 

VI.  In  the  settlement  of  a  partnership  the  partner  who  made  the  pur- 
chases being  called  on  to  produce  the  original  invoices,  produces  some, 
but  not  all ;  those  produced  show  overcharges.  The  presumption  is  that 
the  others,  if  produced,  would  have  shown  similar  overcharges.' 

VII.  A  commercial  firm  keeps  no  account  as  to  credit  sale.^,  and  the 
record  is  silent  as  to  the  loss  or  destruction  of  the  boolvs  in  which  such 
accounts  should  be  Icept.  It  will  be  presumed  that  no  credit  sales  were 
made.^ 

The  duty  of  a  trustee  or  of  an  agent  in  charge  of  prop- 
erty to  i^eep  regular  and  correct  accounts  is  imperative.  If 
he  does  not  every  presumption  of  fact  is  against  him.  He 
cannot  impose  upon  his  principal  or  cestui  que  (rust  the 
obligation  to  prove  that  he  has  actually  received  what  he 
might  have  received,  and  what  it  was  his  duty  to  endeavor 
to  obtain.  By  failing  to  keep  and  submit  accounts,  he 
assumes  the  burden  of  repelling  the  presumption  and  dis- 
proving negligence  and  faithlessness.^' 

"If,"  said  Nixon,  J.,  in  case  IV.,  '*I  was  obliged  to  put 
the  ultimate  determination  of  the  suit  upon  these  questions, 
I  should  draw  unfavorable  inferences  from  the  conduct  of 
the  officials  of  the  company  in  regard  to  the  book,  and 
should  be  quite  willing  to  assume  that  it  had  been  put  out 
of  the  way  because  it  contained  proof  of  material  facts  which 
the  defendant  corporation  was  anxious  to  suppress." 

In  case  V.  it  was  said:  '*His  position  is  one  where  he  is 
liable  to  the  most  unfavorable  presumptions.      He  has  un- 

*  Riggs  V.  i'ennsylvania  R.  Co.,  partners,  it   was  shown   that  one 

16  Fed.  Rep.  804.  partner    had  suppressed  and  de- 

'  Jones  V.  Knauss,  31  N.  J.  (Eq.)  stroyed  evidence,  see  Pomeroy  v. 

609.  Benton,  77  Mo.  64. 

'  Bush  v.  Guion,  6  La.  Ann.  797.  *  Gilbert  v.  Liebman,  17  South. 

For  a  recent    application  of    the  Rep.  167  (La.), 

maxim  where,  in  a  contest  between  *  Laodis  v.  Scott,  32  Pa.  St.  498. 
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questionably  betrayed  his  trust,  and  the  court  is  bound  to 
apply  to  him  the  maxim  in  odium  spoUatoris  omnia  proBsum- 
untur.  If  a  person  is  proved  to  have  destroyed  a  written 
instrument,  a  presumption  arises  that  if  the  truth  had 
appeared,  it  would  have  been  against  his  interest,  and 
that  his  conduct  is  attributable  to  his  knowledge  of  this 
circumstance,  and  accordinly  slight  evidence  of  the  con- 
tents of  the  instrument  will  usually  in  such  a  case  be  suffi- 
cient." 

If  a  party  having  charge  of  the  property  of  others  so 
confounds  it  with  his  own  that  the  line  of  distinction  can 
not  be  traced,  all  the  inconvenience  of  the  confusion  is 
thrown  upon  the  party  who  produces  it,  and  it  is  for  him  to 
distinguish  his  own  property  or  lose  it.  If  it  be  a  case  of 
damages,  damages  are  given  to  the  utmost  value  that  the 
articles  will  bear.^  So  a  party  willfully  mixing  his  goods 
with  those  of  another  person  is  bound  to  prove  which  are 
his.2 

In  international  law  the  principle  of  the  maxim  is  carried 
very  far.      "It  is  certain,"  said  Sir  William  Scott  in  The 

m 

Hunter ^^  ''that  by  the  law  of  every  maritime  court  of 
Europe,  spoliation  of  papers  not  only  excludes  further 
proof,  but  does,  per  ,se,  infer  condemnation,  founding  a  pre- 
sumption yuri;<  et  de  jure,  that  it  was  done  for  the  purpose 
of  fraudulently  suppressing  evidence  which,  if  produced, 
would  lead  to  the  same  result ;  and  this  surely  not  without 
reason,  although  the  leniency  of  our  code  has  not  adopted 
the  rule  in  its  full  vigor,  but  has  modified  it  to  this  extent 
that  if  all  other  circumstances  are  clear,  this  circumstance 
alone  shall  not  be  damnatory,  particulai'ly  if  the  act  were 
done  by  a  person  who  has  interests  of  his  own  that  might 
be  benefited  by  the  comnaission  of  this  injurious  act.  But 
though  it  does  not  found  an  absolute  presumption  juris  et 

^  Hart  V.  Ten  Eyck,  2  Johns.  Ch.  and  do  damage.    The  presumption 

lOS;  Ryder  V.  Hathaway,  21  Pick,  is  that   each    cow  did    an   eqaal 

29S.  amount  of  damage.    Partenheimer 

»  Loomis  v.   Green,   7  Me.  386.  v.  Van  Order,  20  Barb.  479. 

Several  cows  belonging  to  different  ^  1  Dods.  Adm.  480. 
owners  break  into  a  private  garden 

13 
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dejurcy  it  only  stops  shoii;  of  that,  for  it  certainly  gener- 
ates a  most  unfavorable  presumption.  A  case  which 
escapes  with  such  a  brand  upon  it,  is  only  saved  so  as  by 
fire.  There  must  be  that  overwhelming  proof  arising  from 
the  concurrence  of  every  other  circumstance  in  its  favor, 
that  forces  a  conviction  of  its  truth  in  spite  of  the  powerful 
impression  which  such  an  act  makes  to  its  entire  reproba- 
tion." In  the  subsequent  case  of  The  Johanna  Emelie^^ 
Dr.  Lushington  stated  the  rule  in  the  English  admiralty 
courts  more  particularly.  *'It  has  been  said,"  sai^  he, 
''that  the  master  is  entirely  discredited  by  various  circum- 
stances and  the  fact  principally  relied  on  in  the  circum- 
stance of  his  having  denied  that  tliere  was  any  spoliation  of 
papers.  I  must  say  a  word  as  to  the  spoliation  of  papers 
generally  before  I  apply  myself  to  the  fact.  I  do  not  know 
that  there  is  to  be  found  in  any  of  Lord  Stowell's  judg- 
ments any  direct  definition  of  the  word  'spoliation.'  I 
am  of  opinion  that  the  mere  destruction  of  papers  is  not 
under  all  circumstances  to  be  considered  a  spoliation ;  I  say 
under  all  circumstances,  because  it  might  be  carried  to  a 
very  absurd  length.  I  apprehend  it  might  be  said,  if  at  any 
time  during  a  long  voyage  the  master  destroyed  papers  that 
had  no  relevancy  to  it  relating  to  a  former  voyage,  the 
matter  would  not  be  put  in  issue.  To  say  that  was  a  spolia- 
tion of  papers  would  be  going  the  length  of  saying  that 
nothing  in  the  nature  even  of  a  private  letter  was  to  be 
destroyed  after  the  vessel  had  left  her  port.  I  am  not, 
however,  disposed  to  relax  the  practical  effect  of  the  rules 
laid  down  by  Lord  Stowell,  because  they  are  consistent 
with  good  sense,  and  with  justice  to  all  parties;  but  they 
must  not  be  pressed  beyond  his  true  intention  with  refer- 
ence to  all  the  facts  of  the  case.^  *  *  *  In  The  Ruing 
Suuy^  Lord  Stowell  lays  down  the  doctrine  that  spoliation 
does  not  enure  to  condemnation :  with  other  suspicious  cir- 
cumstances, it  shuts  the  door  against  further  proof.     To 

>  18  Jur.  703.  Rob.  Adm.  131 ;  The  Polly,  2  Bob. 

« Citing   The    Hunter,   1    Dods.    Adm.  361. 
Adm.  480;   The  Two  Brothers,   1        s  2  Rob.  Adm.  104. 
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that  doctrine  I  entirely  assent."  The  English,  and  not  the 
continental,  rule^  is  the  law  of  the  United  States.  "Con- 
cealmeut  or  even  spoliation  of  papers,"  said  Mr.  Justice 
Story  in  The  Pizzaro^'^  '*is  not  of  itself  a  sufficient  ground 
for  condemnation  in  a  prize  court.  It  is  undoubtedly  a 
very  awakening  circumstance,  calculated  to  excite  the  vigi- 
lance and  justify  the  suspicions  of  the  court.  But  it  is  a 
circumstance  open  to  explanation,  for  it  may  have  arisen 
from  accident,  necessity  or  superior  force;  and  if  the  party 
in  the  first  instance  fairly  and  frankly  explains  it  to  the 
satisfaction  of  the  court,  it  deprives  him  of  no  right  to 
which  he  is  otherwise  entitled.  If,  on  the  other  hand,  the 
spoliation  be  unexplained,  or  the  explanation  appear  weak 
and  futile;  if  the  cause  labor  under  heavy  suspicions,  or 
there  be  a  vehement  presumption  of  bad  faith  or  gross  pre- 
varication, it  is  made  the  ground  of  the  denial  or  further 
proof,  and  condemnation  ensues  from  defects  in  the  evi- 
dence which  the  party  is  not  permitted  to  supply." 

BUIiE  25.-— The    fact    of    spoliation    standinsr    alone 
cited  In  St.  Louie        may  defeat  a  claim,  but  of  itself  can 

T.  Qaeen,  25  8.  C. 

(Canada)  676.  not  Sustain  a  claim. 

Where  the  spoliator  is  the  claimant,  the  fact  of  spolia- 
tion alone  raises  a  presumption  against  his  claim.  Thus  in 
Askew  V.  Odenheimer^  it  was  said:  ''We  mav  take  the 
rules  of  evidence  to  be  well  established  that  where  a  deed, 
a  will,  or  other  paper  is  proved  to  be  destroyed  or  sup- 
pressed, or  there  is  vehement  suspicion  of  its  having  been 
done,  the  presumption  in  odium  spoliatoris  applies  in  favor 
of  the  party  who  claims  under  such  paper,  though  the  con- 
tents are  not  proved.  The  fact  of  spoliation,  suppression, 
or  embezzlement  may  be  proved  by  the  answer  or  oath  of 
the  opposite  party.  So  may  the  contents  of  the  paper;  the 
same  rule  applies  to  matters  of  account;  the  mere  embez- 
zlement of  books  of  accountMs  sufficient  to  authorize  a  re- 


1  See  note  2  Wheat.  242.  «  i  Bald.  390. 

•^  Wheal.  241. 
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jectioD  of  claims  by  the  spoiler  though  supported  by  evi- 
dence, or  the  party  spoiled  may  rebut  the  claim  by  his 
oath." 

But  where  it  is  sought  to  charge  the  spoliator,  some  evi- 
dence besides  the  mere  fact  of  spoliation  is  necessary;  in 
other  words,  the  suppression  or  destruction  of  the  evidence 
does  not  relieve  the  opposite  party  from  the  burden'  of 
proving  his  own  case.^  **I  do  not  remember  or  believe," 
said  the  Master  of  the  Rolls  in  Cowper  v.  Cowper^  **that 
there  has  been  any  case  where  there  was  not  some  proof 
made  of  the  existence  of  the  deed  or  writing  supposed  to 
be  suppressed  or  destroyed."  ''All  cases  for  relief  against 
spoliation  come,"  said  Lord  Hardwicke  in  SoUern  v.  Mel- 
hursh,^  '*in  a  favorable  light,  but  notwithstanding  the  rule 
that  things  are  to  be  taken  in  odium  spolialoris^  yet  it 
ought  to  have  no  other  consequence  but  this,  that  where  the 
contents  of  the  deed  destroyed  are  proved,  the  party  shall 
have  the  same  benefit  as  he  would  if  the  deed  itself  was  pro- 
duced." In  Askew  v.  Odenheimer^  it  was  said:  **But 
when  he  comes  to  charge  the  spoiler  in  account,  in  order  to 
raise  a  debt  against  him,  he  must  give  some  evidence  be- 
yond the  fact  of  spoliation,  his  oath  would  be  admissible 
in  evidence,  its  effect  depending  on  the  circumstances  of 
the  case.  If  he  relies  on  other  evidence  he  must  make  out 
a  prima  facie  case  by  proof  competent  for  a  court  of  equity 
to  presume  a  court  of  law  to  give  a  judgment  on  a  demurrer 
to  the  evidence,  or  a  jury  to  find  a  verdict  in  favor  of  the 
charge  set  up.  This  is  what  is  understood  by  some  evidence^ 
it  may  be  slight,  yet  if  it  conduces  to  prove  the  charge  it  is 
legally  sufficient,  its  weight  or  credibility  is  a  matter  of  dis- 
cretion and  circumstance.  No  specific  sura  can  be  charged 
against  the  spoiler  on  proof  of  the  mere  fact  of  spoliation ; 
herein  the  rule  differs  from  that  which  applies  to  a  claim  of 
property  under  a  deed  or  will  on  which  the  right  depends 
and  the  thing  claimed  is  ascertained."^     This  doctrine  has 

1  Bott  V.  Wood,  66  Miss.  136.  <  Supra. 

«  2  P.  Wms.  748.  «  Askew  v.  Odenheimer,  1  Bald. 

3  Amb.  248.  390. 
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been  considered  at  greater  length  under  a  previous  rule 
(Rule  23),  in  discussing  the  presumption  arising  from  the 
withholding  of  evidence. 

In  Boit  V.  Wood^  the  court  say:  '*The  principle  of  the 
maxiiil  omma  prcesumundir  in  odium  ftpoliaioris,  as  appli- 
cable to  the  destruction  or  suppression  of  a  written  instru- 
ment is  that  such  destruction  or  suppression  raises  a  pre- 
sumption that  the  document  would,  if  produced,  militate 
against  the  party  destroying  or  suppressing  it,  and  that  his 
conduct  is  attributable  to  this  circumstance,  and,  therefore, 
slight  evidence  of  the  contents  of  the  instrument  will 
usually  in  such  a  case  be  sufficient.  There  is  great  danger 
that  the  maxim  may  be  carried  too  far.  It  can  not  prop- 
erly be  pushed  to  the  extent  of  dispensing  with  the  neces- 
sity of  other  evidence  and  should  be  regarded  as  mere 
matter  of  inference,  in  weighing  the  effect  of  evidence  in 
its  OAvn  nature  applicable  to  the  subject  in  dispute." 

RULE  26."^But  the  presumption  in  disfavor  of  a  spo- 
/^.*  ^ .   o^  T     I-        liator  does  not  arise  where  the  docu- 

Cited  In  St.  Louis 

▼.  Qaeen,  26  8.  c.        ment  not  produced,  concealed  or  de- 

(Canada)  676. 

stroyed  is  otherwise   proved    in    the 
case  (a),  or  the  spoliation  is  open  and  for  cause  (b)« 

Illustrations. 

A. 

I.    The  contents  of  a  paper  are  proved  by  witnesses.     The  paper  is 
withheld  by  the  custodian.    No  presumption  arises  against  hiin.^ 

In  Bott  V.  Wood^^  it  was  said:  *'The  doctrine  is  that  un- 
favorable presumption  and  intendment  shall  be  against  the 
party  who  has  destroyed  an  instrument  which  is  the  subject 
of  inquiry  in  order  that  he  may  not  gain  by  the  wrong. 
But  where  there  is  express  and  positive  evidence,  there  is 

1  56  Miss.  136.  3  5^  Miss.  136. 

»  Harrison  v.  Ki8er,79Ga.  588;  4 
S.  £.  Rep.  320. 
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no  place  for  presum[)tion  or  inference.  It  is  only  in  refer- 
ence to  the  contents  of  a  paper  destroyed  or  withheld  that 
the  maxim  can  have  application,  and  where  the  contents  are 
proved  there  is  no  occasion  for  resort  to  the  maxim.  In 
this  case,  if  the  evidence  of  B  was  sufficient  to  satisfy  tjie 
jury  as  to  the  terms  of  the  will  in  dispute,  a  resort  to  the 
maxim  under  consideration  was  unnecessary." 

The  presumption  can  not  be  indulged  in  where  secondary 
evidence  fully  establishes  the  contents  of  the  documents  with- 
held;^ nor  where  the  document  is  one  which  the  party  has 
no  right  to  introduce  without  the  coQsent  of  his  adversary;^ 
nor  where  the  fact  is  admitted  by  the  pleadings.^  The  de- 
fendant may  invoke  and  use  allegations  beneficial  to  himself 
made  in  plaintiff's  declaration  without  offering  the  declara- 
tion itself  in  evidence,  or  otherwise  proving  the  admissions 
contained  in  such  allegations,  and  no  unfavorable  inference 
can  properly  be  drawn  against  a  corporation  because  of  a 
failure  to  call  as  witnesses  its  own  employes  to  prove  the 
existence  of  facts  shown  by  such  admissions.^  The  fact 
that  a  witness  for  a  party  refused  to  produce  books  does  not 
render  such  party  a  spoliator  of  testimony,  no  demand  hav- 
ing been  made  for  the  production  of  the  books. ^ 

B. 

I.  In  an  action  of  ejectment  the  defendant,  John  Coyle,  claimed  under 
a  contract  to  purchase  from  Philip  Coyle  and  Mary,  his  wife.  There 
was  no  evidence  that  the  contract  had  been  acknowledfi^ed  by  the  wife  as 
required  by  law;  but  it  remained  in  her  possession  until  destroyed  by 
her  in  the  presence  and  with  the  assent  of  both  her  husband  and  the  de- 
fendant. This  destruction  did  not  raise  the  presumption  that  it  had 
been  properly  aclinowledged  by  the  spoliator.^ 

**Conceding,"  said  Lewis,  C.  J.,  in  case  I.,  **that  the 
destruction  of  the  article  was  unauthorized,  it  is  clear  that 

^  Life  Ins.    Co.    v.  Ins.    Co.,   7  *  East  Tenn.  R.  Co.  v.  Kane,  18 

Wend.  31;  Cartier  v.  Troy  Lumber  S.  E.  Rep.  18  (Ga.). 

Co.,  138  111.  633.  «  Fox  v.  Hale  &  Norcross  Silver 

2  Merwin  v.  Ward,  15  Conn.  377.  Min.  Co.,  41  Pac.  Rep.  308  (Cal.). 

8  East  Tenn.  R.  Co.  v.  Kane,  92  «  Miltenberger  v.   Coyle,  27  Pa. 

Ga.  187.  St.  170. 
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without  an  acknowledgment  by  Mary  Coyle,  according  to 
law  it  could  have  no  legal  operation  against  her  or  her 
heirs  after  the  death  of  her  husband.  There  was  no  secret 
act  of  spoliation.  All  parties  in  interest  were  present  and 
John  Coyle  was  sent  for  specially  on  the  occasion.  His 
acquiescence  may  be  inferred  from  his  omission  to  make 
opposition  by  word  or  deed.  There  is,  therefore,  nothing 
to  authorize  a  presumption  that  the  article  had  been 
acknowledged  by  Mary  Coyle  separate  and  apart  from  her 
husband." 

The  doctrine  that  every  thing  will  be  presumed  against  a 
spoliator  does  not  apply  to  an  action  by  a  stockholder  of  a 
mining  company  against  a  milling  company  for  improperly 
extracting  the  bullion,  so  as  to  leave  a  large  quantity  in  the 
ore  to  be  afterwards  worked  over  by  defendant,  because  in 
the  process  of  milling  the  identity  of  the  ore  was  destroyed.^ 

The  presumption  does  not  extend  beyond  the  thing  taken 
or  suppressed.  In  UaiTis  v.  Rosenberg ^^  the  defendants 
entered  the  store  of  the  plaintiff  and  carried  off  a  quantity 
of  different  kinds  of  goods.  The  proof  not  being  definite 
as  to  the  quantity  and  value  of  the  goods  taken,  the  trial 
court  ruled  that  the  largest  quantity  and  the  highest  value 
were  to  be  taken  as  the  true  measure.  On  appeal,  this  was 
held  erroneous.  "As  we  construe  the  finding,"  said 
Loomis,  J.,  "in  connection  with  the  fact  that  judgment  was 
rendered  for  all  the  plaintiff  demanded  in  his  writ,  the  prin- 
ciple of  presuming  the  highest  value  and  the  largest  quantity 
does  not  seem  to  have  been  limited  to  the  precise  thing  or 
things  otherwise  proved  to  have  been  taken.  »  »  »  a. 
proper  application  of  the  rule  to  the  case  at  bar  may  be 
illustrated  as  follows :  If  it  was  proved  that  the  defendants 
took  a  piece  of  silk,  and  the  plaintiff  claimed  that  it  was  of 
the  best  quality  and  highest  price  and  contained  so  many 
yards,  and  the  defendant,  while  denying  the  alleged  quan- 
tity, quality  and  price,  would  not  produce  it  in  court  or 
allow  it  to  be  examined  and  measured,  it  would  furnish  a 

>  Fox  V.  Hale  &  Norcrosfl  Silver        «  43  Conn.  227. 
Min.  Co.,  41  Pac.  Rep.  308  (Cal.)- 
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very  strong  inference  against  him ;  but  the  fact  of  taking 
the  silk  would  not  of  itself  justify  the  court  in  presuming 
that  he  took  the  fur  caps  or  other  things  mentioned  in  the 
declaration,  and  that  they  also  were  of  the  finest  quality  and 
highest  price.  The  presumption  we  are  considering  is,  of 
course,  to  be  distinguished  from  one  arising  from  oppor- 
tunity to  take  the  goods,  coupled  with  other  circumstances 
calculated  to  fasten  the  guilt  upon  the  def englants ;  as,  for 
instance,  if  certain  goods  were  known  to  have  been  in  the 
store  just  previous  to  the  defendant's  entry,  and  were  found 
missing  soon  after,  and  no  persons  other  than  the  defend- 
ants and  those  acting  with  them  were  known  to  have  entered 
the  store  without  permission  or  to  have  had  opportunity  to 
take  the  goods,  the  court  might  properly  infer  that  the 
missing  goods  went  off  by  the  same  hands  that  were  proved 
to  have  taken  a  part."  Therefore,  before  the  presumption 
can  arise  it  should  be  clearly  proved  that  the  document  de- 
stroyed by  the  party  was  the  one  alleged.^ 

The  presumption,  of  course,  is  not  conclusive.  In  T/ioinp- 
8071  V.  Tliompson^'^  the  court  instructed  the  jury  as  follows: 
"If  the  jury  believe  from  the  evidence  that  the  plaintiff 
burnt  or  in  any  way  destroyed  any  of  the  papers  of  the 
deceased,  without  the  knowledge  and  consent  of  those  who 
were  interested  in  the  estate  of  said  deceased,  it  devolves  on 
him  to  show  by  proof  other  than  his  own  statements  what 
those  papers  contained;  and  on  his  failure  to  do  so,  the 
law  raises  the  presumption  against  him  that  they  were  of 
the  highest  value  to  the  defendant  in  this  suit,  and  entitles 
her  to  a  verdict."  In  the  Supreme  Court,  on  appeal,  it  was 
said:  "It  is  undoubtedlv  true  that  a  partv  who  destrovs 
the  evidence  by  which  his  claim  or  title  may  be  impeached 
raises  a  strong  presumption  against  the  validity  of  his 
claim.  And  if  the  plaintiff  destroj^d  papers  of  the  estate, 
and  especially  receipts  for  taxes,  which  are  important  docu- 
ments, involving  in  many  instances  the  validity  of  a  title,  he 
committed  a  great  wrong;  but  yet  the  presumption  against 

» McReynoldsy.McCord,6  Watts.        «  9  Ind.  323. 
28S. 
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him  would  not  be  of  that  conclusive  character  indicated  by 
the  instruction.  The  jury  were  told  in  effect  that  if  the 
plaintiff  destroyed  any  papers  of  the  deceased,  the  defend- 
ant was  entitled  to  a  verdict.  The  law  of  nations  as  recog- 
nized in  Continental  Europe,  under  certain  circumstances, 
raises  a  conclusive  presumption  against  the  spoliator  of 
papers  indicating  the  national  character  of  a  vessel;  but 
even  that  rule  does  not  ordinarily  prevail  in  England  and  the 
United  States.  This  rule  has  no  place  in  the  courts  of 
the  common  law.  On  proof  of  the  existence  of  a  paper  the 
testimony  of  a  party  who  ought  to  have  the  custody  of  it 
touching  its  loss,  with  evidence  of  diligent  search  for  it  is 
addressed  to  the  court.  If  its  loss  is  established  he  is 
allowed  to  go  to  the  jury  with  evidence  of  its  contents. 
But  his  adversary  may  prove  that  he  has  withheld  or  de- 
stroyed it,  and  if  he  satisfactorily  establish  that  point, 
every  presumption  will  be  indulged  against  him  in  reference 
to  its  character." 

BCJIiE  27. — The  voluntary  destruction  of  a  document 
raises  a  presumption  of  fraud,  and  precludes  the 
spoliator  from  gi\ing  secondary  evidence  of  its 
contents,  in  the  absence  of  a  legal  excuse  for  its 
destruction. 

Illustrations, 

I.  A  Bues  on  a  note  which  he  alleges  B  gave  him,  but  which  note  he 
bag  burnt  up.    A  can  not  prove  his  alleged  debt.' 

II.  An  action  is  brought  for  a  libel  contained  in  a  letter  written  by 
B  to  a  woman  to  whom  J  was  at  the  time  engaged  to  be  married.  On 
the  trial  J  testified  that  the  day  before  his  marriage  he  burned  the  letter 
and  had  no  copy.  He  cannot  be  allowed  to  repeat  the  contents  from 
memory.* 

in.  A  party  has  mutilated  a  paper  by  tearing  off  a  writing  attached 
to  it.    He  can  not  prove  its  contents  by  parol.^ 


1  Blade  v.  Noland,  12  Wend.  173.       ^  Price  v.  Tallman,  1  N.  J.  (L.) 
*  Joannes  v.   Bennett,  5  Allen,    447. 
169. 
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In  case  I.  it  was  said:  '*The  proof  is  that  the  plaintiff 
deliberatelv  and  voluntarily  destroved  the  note  before  it 
fell  due  and  there  is  nothing  in  the  case  accounting  for  or 
affording  any  explanation  of  the  act,  consistent  with  an 
honest  or  justifiable  purpose.  Such  explanation  the  plaint- 
iff was  bound  to  give  affirmatively,  for  it  would  be  in  viola- 
tion of  all  the  principles  upon  which  inferior  and  secondary 
evidence  is  tolerated  to  allow  a  party  the  benefit  of  it  who 
has  willfully  destroyed  the  higher  and  better  evidence. 
*  *  *  I  believe  no  case  is  to  be  found  where,  if  a  party 
has  deliberately  destroyed  the  higher  evidence  without 
explanation  showing  affirmatively  that  the  act  was  done 
with  pure  motives  and  repelling  every  suspicion  of  a  fraudu- 
lent design,  that  he  has  had  the  benefit  of  it.  To  extend 
it  to  such  a  case  would  be  to  lose  sight  of  all  the  reasons 
upon  which  the  rule  is  founded  and  to  establish  a  dangerous 
precedent.  We  know  of  no  honest  purpose  for  which  a 
party,  without  any  mistake  or  misapprehension,  would  de- 
liberately destroy  the  evidence  of  an  existing  debt,  and  we 
wiU  not  presume  one.  From  the  necessity  and  hardship  of 
the  case,  courts  have  allowed  the  party  to  be  a  competent 
M'itness  to  prove  the  loss  or  destruction  of  the  papers ;  but 
it  would  be  an  unreasonable  indulgence,  and  a  violation  of 
the  just  maxim,  that  no  one  shall  take  advantage  of  his  own 
wrong  to  permit  this  testimony  when  he  has  designedly 
destroyed  it." 

In  case  II.  it  was  said:  "This  (permitting  the  second- 
ary evidence)  we  think  a  violation  of  the  cardinal  principle 
that  where  it  appears  that  a  party  has  destroyed  an  instru- 
ment or  document,  the  presumption  arises  that  if  it  had  been 
produced  it  would  have  been  against  his  interest  or  in  some 
essential  particuFar  unfavorable  to  his  claims  under  it. 
Contra  Hpoliatorem  omnia  prcesumuntur.  In  the  absence 
of  any  proof  that  the  destruction  was  the  result  of  accident 
or  mistake  or  of  other  circumstances  rebutting  any  fraudu- 
lent purpose  or  design,  especially  where,  as  in  the  case  at 
bar,  it  appears  that  the  paper  was  voluntarily  and  design- 
edly burned  by  the  party  who  relies  on  it  in  support  of  his 
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action,  the  inference  is  that  the  purpose  of  the  party  de- 
stroying it  is  fraudulent,  and  he  is  excluded  from  offer- 
ing secondary  evidence  to  prove  the  contents  of  the  docu- 
ment which  he  has  by  his  own  act  put  out  of  existence. 
If  such  were  not  the  rule,  and  a  party  could  be  permitted 
to  testify  to  the  language  or  purport  of  written  papers 
which  he  had  willfully  destroyed  in  support  of  his  right  of 
action  against  another,  great  opportunities  would  be 
afforded  for  the  commission  of  the  grossest  frauds.  A  per- 
son who  has  willfully  destroyed  the  higher  and  better  evi- 
dence ought  not  to  be  permitted  to  enjoy  the  benefit  of  the 
rule  admitting  secondary  evidence.  He  must  first  rebut  the 
inference  of  fraud  which  arises  from  the  act  of  a  voluntary 
destruction  of  a  written  paper,  before  he  can  ask  to  be  re- 
lieved from  the  consequences  of  his  act  by  introducing  parol 
evidence  to  prove  his  case." 

BULB  28.^That  the  destruction  was  the  result  of 
mistake,  accident,  or  some  fault  not  amountinsr 
to  a  fraud,  furnishes  a  '^lesral  excuse"  within 
Bnle  27.' 

Illustrations, 

I.  A  receiving  the  amount  of  a  promissory  note  in  bills,  destroys  the 
paper.  He  afterwards  discovers  that  the  bills  are  forgeries.  In  an  action 
on  the  note,  A  may  give  evidence  of  its  contents.^ 

II.  B  destroys  a  note  thinlsing  that  it  is  a  receipt.  In  an  action 
thereon  B  may  give  secondary  evidence  of  the  contents  of  the  note.^ 

III.  T  sues  S  for  breach  of  promise  of  marriage.  Letters  from  S  to 
T  containing  the  offer  of  marriage  have  been  destroyed  by  T  on  the  ad- 
vice of  a  sister  that  they  would  not  be  needed.  T  is  allowed  to  prove 
their  contents.^ 

Formerly  secondary  evidence  of  a  document  not  pro- 
duced at  the  trial  was  allowable  only  where  the  writing  had 

'DroBten    v.   Mueller,  103    Mo.        ^  Id, 
624.  4  Tobin  v.  Shaw,  45  Me.  344. 

*  See  Riggs  v.  Tayloe,  9  Wheat. 
487. 
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been  destroyed  by  inevitable  accident,  or  was  withheld  by 
the  opposing  party. ^  But  in  late  years  this  rule  has  been 
relaxed,  and  it  is  now  only  necessary  to  prove  that  his  in- 
capacity to  produce  it  is  not  attributable  to  a  positive  fault 
involving  a  fraud.^  The  naked  fact  of  a  voluntary  destruc- 
tion of  a  document  raises  such  a  presumption  of  fraud  as 
to  preclude  all  secondary  evidence  of  its  contents  by  the 
spoliator.'^  Therefore,  one  who  has  voluntarily  destroyed 
written  evidence  will  not  be  permitted  to  give  secondary 
evidence  of  it  until  he  has  in  some  way — as  by  showing 
that  it  was  done  by  mistake  or  accident — repelled  the  infer- 
ence of  fraud  arising  from  the  destruction. 

**When  the  plaintiff,"  said  the  court  in  case  HI.,  **was 
induced  to  suppose  that  her  letters  from  the  defendant 
would  not  be  used  in  a  trial  of  a  suit  against  him  in  her 
favor,  and  she  yielded  to  the  advice  of  a  sister  in  whom  she 
had  reposed  unlimited  confidence  that  it  would  be  desirable 
that  they  should  not  be  exposed  to  the  perusal  of  those  who 
would  read  them,  in  her  opinion,  to  gratify  a  feeling  of 
curiosity,  unmingled  with  any  sympathy  for  her;  perhaps, 
too,  from  a  wish  not  to  be  reminded  by  their  existence  of 
what  she,  at  the  time  of  their  receipt,  regarded  as  a  pledge 
of  affection,  followed  by  the  unwilling  conviction,  from  his 
coldness  at  least,  so  wounding  to  her  sensibility,  that  a 
change  had  taken  place  in  him  in  regard  to  herself,  or  that 
he  was  always  untrue,  can  it  be  said  that  this  is  a  case  so 
unlike  that  when  a  loss  of  writing  has  occurred  by  accident 
or  mistake,  that  the  contents  of  such  letters  can  not  be 
shown  by  oral  testimony  when  they  have  been  destroyed. 
Mav  not  her  acts  in  committing  them  to  the  fire  be  treated 
as  a  misapprehension,  an  accident,  a  misfortune?" 

iVillars  v.  Villars,  2  Atk.   71.  Speer  v.  Speer,  7  Ind.  178;  Wilson 

Opinion  of  Chancellor  Lansing  in  v.  Cassidy,  2  Ind.  562;    Parker  v. 

Livingston  v.  Rogers,  2  Johns.  Cas.  Kane,  4  Wis.  1 ;  Broadwell  v.  Stiles, 

488.  8  N.  J.  (L.)  58;  Blake  v.  Fash,  44 

^Livingstonv.  Rogers, /d.;  Jack-  111.    304;    Henderson  v.    Hoke,  1 

son  V.  Woolsey,  10  Johns.  453.  Dev.  &  B.  119. 

8  Bagley  v.  McMickle,  9  Cal.  449 ; 
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Where  one  person  deprives  another  by  fraud  of  the  pos- 
session of  written  instruments  which  belong  to  him,  the 
latter  may  bring  suit  on  them,  and  may  give  secondary  evi- 
dence of  their  contents.^ 

1  Grimes    v.    Kimball,  3   Allen,    Hedge  v.  McQuaid,  11  Cush.  352. 
518;  Almy  v.  Reed,  10  Cush.  421; 
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CHAPTER  Vm. 

THE    PRESUMPTION    OF    THE    CONTINUANCE    OF    THINGS 

GENERALLY. 

BULE  29. — Possession  or  ownership  of  either  realty 

or  personalty  (a),  non-possession 
or  loss  (b),  debts  (C),  and  other 
conditions  of  property  or  things 
(d),  once  proved  to  exist,  are  pre- 
sumed to  continue  until  the  contrary  is  shown.' 

Illuslrations. 

A. 

I.  It  is  proved  that  at  a  j^iven  time B  was  seized  of  certain  land.  The 
presumption  is  that  such  seizure  continues  and  the  burden  is  on  him 
who  alle||;ed  a  disseisin.^ 


Approved  in  Faisst  v. 
Waldo,  57  Ark.  270;  21 S.  W. 
Rep.  486;  Dlzon  v.  Abern, 
19  Nev.  432 ;  14  Fac.  Rep. 

596. 


»  Gould  V.  Norfolli  Lead  Co.,  9 
Cush.  338;  Garner  v.  Green,  8  Ala. 
96;  Kidder  v.  Stevens,  60  Cal.  415. 
That  the  terms  of  a  yearly  contract 
for  service  continue.  Hears  v. 
O'Donoghue,  58  111.  (App.)  345; 
that  court  is  still  in  session.  Hyde 
V.  Kent,  47  Neb.  26;  66  N.  W.  Rep. 
39;  that  bonds  issued  to  A  are 
still  owned  by  A,  Choij^ser  v.  Peo- 
ple, 29  N.  E.  Rep.  550  (111.).  But 
on  appeal  from  a  judgment  against 
a  railroad  company  for  killing 
plaintiff*8  cattle,  the  appellate 
court  will  not  presume,  against  the 
judgment,  that  the  road  was  being 
operated  by  receivers  at  the  time 

14 


of  the  accident,  though  the  trial 
court  has  found  as  a  fact  that  the 
road  was  placed  in  a  receiver's 
hands  two  years  before,  San  An- 
tonio, etc.,  R.  Co.  V.  Faires,  26 
S.  W.  Rep.  82  (Tex.). 

» Brown  v.  King,  5  Mete.  173. 
And  see  Sullivan  v.  Goldman,  19 
La.  Ann.  12;  Leport  v.  Todd,  32 
N.  J.  (L.)  128;  Currier  v.  Gale,  9 
Allen,  522;  Rhone  v.  Gale,  12  Minn. 
54;  Gray  v.  Finch,  23  Conn.  513; 
Winkley  v.  Kaime.  32  X.  H.  268; 
Pickett  v.  Packham.  L.  R.  4  Ch. 
App.  190;  Smith  v.  Hardy.  36  Wis. 
417;  Lewis  v.  Jackson,  165  Mass. 
481;   43  N.  E.  Rep.  206;  Lind  v. 
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II.  Certain  laDd  is  devised  to  execators  with  power  to  sell.  If  no 
conveyance  from  them  is  shown,  the  presumption  is  that  they  did  not 
execute  the  power. ^ 

III.  It  is  proved  tbat  a  promissory  note  was  given  for  consideration 
on  November  2,  1848.  In  an  action  brought  in  1854,  the  note  is  not  pro- 
duced on  the  ground  that  it  is  missing  and  can  not  be  found  after  dili- 
gent search.  Secondary  evidence  of  the  note  may  be  given,  for  the  pre- 
sumption is  that  it  still  exists  unpaid.* 

A  note  once  proved  to  have  existed,  it  was  said  in  case 
III.,  is  presumed  to  exist  still,  unless  payment  be  shown  or 
other  circumstances  from  which  a  stronger  counter  pre- 
sumption arises.  It  is  not  necessary  for  the  creditor  to 
prove  that  the  debt  is  not  paid  or  discharged.  The  burden 
of  showing  that  it  is  rests  on  him  who  alleges  it.  And 
when  diligent  search  has  been  made,  unsuccessfully,  by  the 
person  in  whose  hands  the  law  presumes  it  to  be,  it  is  in 
judgment  of  law  a  lost  paper,  and  secondary  evidence  is 
admissible  of  its  contents." 

Where  a  person  is  proved  to  be  the  owner  of  personal 
property  with  the  present  right  of  possession,  the  presump- 
tion is  that  he  continues  to  be  owner  with  the  right  of  pos- 
session,^ until  there  is  evidence  that  he  has  parted  with  that 
ownership  or  right  of  possession,  and  the  mere  fact  that 
the  property  is  in  the  possession  of  another,  with  his  con- 
sent, does  not  raise  a  legal  presumption  of  change  of  title 
so  as  to  shift  the  burden  of  proof  upon  the  original  owner 
to  show  that  he  retains  his  right  of  property  and  his  right 
of  possession  therein.* 

Whenever  the  possession  of  one  person  is  once  shown  to 
have  been  in  subordination  to  the  title  of  another,  it  will 
not  Ije  adjudged  afterwards  adverse  to  such  title,  without 

Lind,  64  N.  W.  Rep.  934  (Minn.);  '  Jaclison    v.     Potier,    4    Wend- 

Jansen  Co.  v.  Stone,  1  Mo.  A  pp.  G72. 

Rep.  101 ;  Harriman  v.  Queen  Ins.  *  Bell  v.  Young,  J   Grant's  Cas. 

Co..  49  Wis.  71 ;  U.  S.  v.  De  Cour-  175. 

sej,  1  Pinney  (Wis.),  508;  Hanson  a  Davis  v.  Ins.  Co..  36  N.  Y.  (S.) 

V.  Chiiovltcli.  13  Xev.  395;  Hunter  392. 

V.  Bennett.  15  La.  Ann.  715.      But  *  Wells,  C.  J.,  in  Magee  v.  Scott, 

sceOagev.  Thompson,  161111.403;  9  Cush.  148. 

43N.  K.  Rep.  10G2. 
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clear  and  positive  proof  of  its  having  distinctly  become  so; 
for  every  presumption  is  in  favor  of  the  possession  contin- 
uing in  the  same  subordination  to  the  title. ^ 

B. 

I.  In  an  action  of  replevin,  it  is  proved  that  a  tenant  was  evicted 
from  his  possession.  The  presumption  is  that  he  continues  out  of  pos- 
session.* 

II.  The  question  is  the  admissibility  of  secondary  evidence  of  a  docu- 
ment. It  is  proved  that  two  years  ago  diligent  search  was  made  for  the 
document,  but  it  could  not  be  found.  The  presumption  is  that  it  is  still 
lost,  and  secondary  evidence  is  admissible.' 

C. 

L  A  statute  authorizes  the  issuance  of  an  attachment  upon  the  filing 
of  an  affidavit  showing  the  existence  of  the  debt,  etc.,  at  the  time  of  the 
application.  An  affidavit  is  made  on  October  5th,  showing  a  debt,  etc., 
on  that  day,  but  It  is  not  filed  till  October  16th,  when  the  attachment  is 
applied  for.  The  presumption  is  that  the  debt  is  unpaid  on  the  16th, 
and  the  attachment  is  properly  issued.^ 

IL  A  debt  was  due  from  A  to  B  in  January,' 1866.  In  November, 
1865,  A  admits  the  debt,  and  in  1867  B  brings  suit  for  it.  The  presump- 
tion is  that  the  debt  is  still  due.^ 

III.  To  prove  a  debt  against  a  bankrupt,  an  entry  in  his  boolu  some 
months  before  the  bankruptcy  showing  that  he  was  Indebted  to  the 
claimant  in  a  certain  sum  is  proved.  The  presumption  is  that  the  debt 
still  continues.' 

lY.  A*s  real  estate  is  proved  to  be  at  a  certain  date  in  a  heavily  in- 
cumbered condition.    The  presumption  is  that  it  continues  so.^ 

In  case  I.  it  was  said:  '*The  affidavit  having  shown  the 
debt  to  be  existing  and  past  due  on  the  5th  of  October,  the 
legal  presumption  would  follow  that  it  remained  due  on  the 
16th  of  October.      If  a  debt  was  shown  to  exist,  but  not 

^  Hood  V.  Hood.  2  Grant's  Cas.  debaker  Bros.  Co.  v.  Langson,  61 

M«.  N.  W.  Rep.  773  (Wis.) ;  Mulhall  v. 

'Snunder^     v.     Springsteen,    4  Burg,  03  N.  W.  Rep.  573  (Iowa); 

Wend.  429.  Faisst  v.  Waldo,  21  S.  W.  Rep,  436 

»  Poe  V.  Darrab,  20  Ala.  289.  (Ark). 

♦  O'Xeil  V.  New  York,  etc.,  Mln-        •  Jackson  v.  Irvin,  2  Camp.  48. 
tag  Co.,  3Xev.  141.  ^  Ohilds  v.  Merrill,  63  Vt.  463; 

*  Farr  v.  Payne,  40  Vt.  615;  Stu-  Mead  v.  Mead,  5  N.  Y.  (S.)  303. 
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due,  after  the  day  of  its  falling  due,  there  might  perhaps 
arise  a  legal  presumption  that  the  debtor  had  complied  with 
his  contract  and  paid  as  per  agreement.  But  when  it  is 
once  established  that  there  has  been  n  breach  of  contract, 
and  the  debtor  has  failed  to  pay  at  the  right  time,  we  are 
induced  to  think  there  is  a  fair  legal  presumption  arising 
that  the  debt  continues  due  and  unpaid  until  something  is 
shown  to  the  contrary,  or  there  is  such  lapse  of  time  as  to 
raise  a  contrary  presumption." 

In  case  II.  it  was  argued  that  the  presumption  was  that 
the  debt  was  paid  when  it  became  due.  But  the  court  said : 
*'The  fact  that  the  debt  had  not  become  i)ayable  at  the 
time  the  defendant  admitted  its  existence  does  not  take  the 
case  out  of  the  general  rule.  Pavment  being:  an  affirmative 
fact  to  be  done  or  performed  by  the  defendant  was  for  the 
defendant  to  prove." 

The  payment  of  a  debt  is  evidenced  by  a  receipt  under 
seal — which  is  conclusive,  making  an  estoppel — or  a  sim- 
ple receipt  which  is  prima  facie  evidence  and  rebuts  the 
presumption  of  the  continuance  of  the  debt.  Other  cir- 
cumstances which  render  the  payment  probable  may  also 
rebut  the  presumption — as  for  example,  the  settlement  of 
accounts  between  the  parties  subsequent  to  the  accruing  of 
the  debt,  in  which  settlement  no  mention  of  the  debt  is 
made,^  or  a  receipt  for  subsequent  debts. -^ 


I.  Goods  are  delivered  in  a  ^ood  condition  to  A,  a  carrier,  who 
delivers  them  at  the  end  of  hXn  route  to  B,  another  carrier.  At  the  end 
of  B^8  route  they  are  discovered  to  be  dama^^ed.  In  an  action  ajj^ainst 
B  the  presumption  ig  that  he  received  them  in  good  condition,  :ind  the 
burden  is  on  him  to  show  that  he  did  not.^ 

II.  A  box  containing  several  pieces  of  cloth  addressed  to  Fon  du  Lac, 
Wis.,  was  delivered  at  Jamestown,  N.  Y.,  to  the  Atlantic  and  Great 
Western  R.  Co.    This  carrier  transported  it  to  Mansjfield,  Ohio,  and  de- 

»  Colsell  V.  Budd,  1  Camp.  27.  Co.,  43  Barb.  225;   Texas,  etc.,  K. 

*  Best  Ev.,  §  40t).   See  post.  Cap.  Co.  v.  Adams,  14  S.  W.  Rep.  6«7 

XV.  (Tex.):  Int.,  etc.,  R.  Co.  v.  Wolf, 

-  Smith  v.  New  York  Central  R.  22  S.  ^\.  Rep.  187  (Tex.). 
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livered  it  to  the  IMttsbnrg  and  Ft.  Wayne  R.  Co.,  who  carried  it  to  Chi- 
cago and  delivered  it  to  the  Chicago  and  Northwestern  R.  Co..  who 
carried  it  to  Fon  du  Lac.  When  the  box  was  opened  at  its  destination 
several  pieces  of  the  cloth  were  missing.  There  was  no  proof  in  whose 
h&nds  the  box  was  when  the  theft  occurred.  In  an  action  against  the 
Chicago  and  Northwestern  R.  Co.  for  the  value  of  the  missing  pieces, 
held,  the  box  being  found  to  be  intact  when  it  was  delivered  to  the  first 
carrier,  the  presumption  is  that  it  continued  so  until  the  contrary  is 
shown,  and  the  defendant  (the  last  carrier)  is  liable.^ 

III.  A  vessel  is  proved  to  be  seaworthy  (as  to  chains,  cables,  etc.), 
when  she  left  port  in  June,  1835.  On  December  15th  she  is  wrecked, 
and  arrives  in  port  December  24th  without  sufficient  cables,  etc.  The 
presumption  is  that  she  was  sufficiently  equipped  on  December  15th .^ 

IV.  A  guest  sues  an  innkeeper  for  the  loss  of  packages  containing 
money  and  securities  of  great  value,  which  he  had  given,  sealed  in  an 
envelope,  to  his  clerk  to  be  deposited  in  the  safe.  The  innkeeper  denies 
that  the  envelope  contained  that  amount  of  money.  It  is  proved  that 
shortly  before  that  time  the  guest  was  seen  with  this  money  in  his  pos- 
session. The  presumption  is  that  the  guest  had  such  money  at  the  time 
he  alleged  he  had  given  it  to  the  clerk.^ 

V.  A  lot  is  proved  to  front  on  a  certain  street.  The  presumption  is, 
the  street  having  been  improved,  that  it  still  fronts  on  it.^ 

VI.  The  day  before  an  accident,  caused  by  a  skid,  the  skid  is  proved 
to  have  been  in  a  certain  position.  It  will  be  presumed  that  it  was  in 
the  same  position  at  the  time  of  the  accident.^ 

VU.  The  arraignment  and  trial  are  upon  one  day,  and  the  verdict  is 
returned  upon  the  next  day.  The  presumption  is  that  the  prisoner  re- 
mained in  court  from  the  arraignment  till  the  verdict  was  rendered.* 

YIII.  It  is  shown  that  a  decree  in  chancery  was  rendered  at  a  certain 
time.  There  is  no  evidence  that  it  has  been  reversed  or  annulled.  The 
presumption  is  that  it  is  still  in  force.^ 

rx.  A  certain  law  is  proved  (by  a  printed  publication)  to  be  in  force 
in  a  foreign  country  in  1832.    It  will  be  presumed  to  be  still  in  force.^ 


^  Laughlin'  v.  Chicago,  etc.,  R. 
Co.,  28  Wis.  204;   9  Am.  Rep.  493. 

«  Martin  v.  Fishing  Ins.  Co.,  20 
Pick.  389. 

3  Wilkins  v.  Earle.  44  N.  Y.  172. 

<  Toledo  V.  Sheill,  53  Ohio  St. 
447;  42  N.  E.  Rep.  323. 

«  Gernau  v.  S.  S.  Co.,  66  Hun,  633 ; 
21  N.  Y.  (S.)  371;    141  N.  Y.   588. 

sPadfield  v.  People,  35  X.  E. 
Rep.  469  (111.).     And  see  Hyde  v. 


7  Murphy  v.  Orr.  32  111.  489.  But 
see  Bacon  v.  Smith,  2  La.  Ann.  441. 

8  Jie  Huss,  126  N.  Y.  537;  12  L. 
R.  A.  620;  Hynes  v.  McDermott, 
82  N.  Y.  57;  Raynham  v.  Canton, 
3  Pick.  21)3;  People  v.  Manhattan 
Co.,  9  Wend.  351 ;  People  v.  Cal- 
der,  30  Mich.  8.');  Harryman  v. 
Roberts,  52  Md.  64;  Stokes  v. 
Macken,  62  Barb.  145;  Cochran  v. 
Ward,  31  N.  E.  Rep.  551.    And  see 


Kent,  66  N.  W.  Rep.  39  (Xeb.).  post  Rules  78  et  seq. 
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X.  The  question  is  whether  a  certain  custom  existed  in  the  year  1840. 
The  jury  finds  that  the  cusfom  existed  in  1689,  without  more.  The  pre- 
sumption is  that  the  custom  exists  in  1840.* 

XI.  The  presumption  is  that  an  ordinance  in  force  on  a  certain  day 
still  remains  in  force.* 

XII.  The  admitted  withdrawal  value  of  building  and  loan  association 
stock  on  a  certain  date  will  be  presumed  to  be  its  value  seven  days 
later.' 

"The  property,"  as  was  said  in  case  I.,  *'was  placed  in 
the  hands  of  the  Western  Railroad  Company  in  good  order 
and  condition,  and  until  the  contrary  is  shown  must  be  pre- 
sumed to  have  continued  in  that  condition  while  in  the  pos- 
session of  that  company.  It  was  delivered  by  the  defendant 
after  being  transported  over  its  road  from  Albany  to 
Rochester,  in  a  damagee  condition,  and  the  further  pre- 
sumption naturally  follows  that  it  received  the  injury  while 
in  the  possession  of  the  defendant.  The  general  rule  is  that 
things  once  proved  to  have  existed  in  a  particular  state  are 
to  be  presumed  to  have  continued  in  that  state,  until  the 
contrary  is  established  by  evidence  either  direct  or  pre- 
sumptive. Unless  the  rule  is  to  be  applied  to  goods  deliv- 
ered, to  be  transported  over  several  connecting  railroads, 
there  would  be  no  safety  to  the  owner.  It  would  often  be 
impossible  for  him  to  prove  at  what  point,  or  in  the  hands 
of  which  company  the  injury  happened.  But  give  to  such 
party  the  benefit  of  the  presumption  that  the  goods  he  has 
delivered  in  good  order  in  such  case  continued  so  until  they 
came  to  the  possession  of  the  company  which  delivers  them 
at  the  place  of  destination  in  a  damaged  condition,  and  his 
rights  will  be  completely  protected.  The  burden  is  then 
shifted  upon  the  latter  company  of  proving  that  such  goods 
came  to  its  possession  in  a  damaged  condition,  by  way  of 
defense.  This  proof  the  latter  company  can  always  make 
much  more  easily  and  readily  than  the  converse  can  be 
proved  by  the  owner." 

1  Scales  v.  Key,   11  Ad.  &  Ell.  etc.,  R.  Co.  v.  Eggmann,  43  N.  E. 

819.  Rep.  620  (111.). 

*  Cleveland,  etc..  R.  Co.  v.  Ben-        ^  Bexar  Building  &  Loan  Assn. 

der,  69  111.  (App.)  262;    St.  Louis,  v.  Seebe,  40  S.  W.  Rep.  875  (Tex.). 
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In  case  II.  it  was  said:  **What  presumption  is  to  be 
indulged  against  the  Chicago  &  Northwestern  Company  so 
as  to  charge  that  company  with  liability  for  the  loss.  It  is 
manifest  that  the  recovery  against  it  can  not  be  sustained 
without  the  aid  of  presumption  of  some  kind.  To  main- 
tain their  action  the  plaintiffs  must  show,  either  by  direct 
evidence  of  the  facts  themselves,  or  by  legitimate  and 
proper  inference  from  other  facts  proved,  firsts  that  the 
cloths  which  are  the  subject  of  suit  were  in  the  custody  of 
the  defendant  as  a  common  carrier,  for  transportation  over 
its  road;  and  secondly,  while  in  the  custody  of  the  defend- 
ant they  were  lost.  These  two  facts,  either  by  direct  proof 
or  by  legal  and  proper  inference  or  presumption,  must 
have  been  established,  or  the  verdict  can  not  be  sustained. 
The  direct  proof  is  wholly  wanting.  No  one  knows  or  can 
say  with  any  certainty  whatever,  that  the  cloths  ever  came 
into  the  possession  of  the  defendant  at  all.  The  most  that 
can  be  said,  as  a  mere  natural  inference  from  the  facts 
proved,  is,  that  they  might  have  come  into  its  possession, 
and  so  have  been  lost  or  stolen  while  in  its  custody.  As  a 
mere  natural  inference  or  presumption  of  fact  to  be  drawn 
or  indulged  by  the  jury,  it  is  the  slightest  and  weakest 
possible,  if,  indeed,  there  exists  any  foundation  for  it. 
And  I  do  not  see  that  there  is  any  foundation  y  according  to 
Mr.  Starkie's  definition  of  natural  presumptions  of  mere 
fact.  If  there  be  a  presumption,  therefore,  upon  which 
the  defendant  is  to  be  held  liable,  it  must  be  of  the  second 
class  spoken  of  by  that  learned  author,  namely,  Hegal  pre- 
sumptions made  by  a  jury;  or  presumptions  of  law  and 
/(//;<.' ^  Does  such  legal  presumption  exist  in  this  case? 
The  presumption  claimed  and  relied  upon  is,  that  a  particu- 
lar state  of  things  being  once  proved,  that  state  is  presumed 
to  have  continued  until  the  contrary  is  established  by  evi- 
dence, either  direct  or  presumptive.  The  position  is  that 
the  cloths  being  proved  to  have  been  in  the  boxes  at  the 
time  of  their  delivery  to  the  Atlantic  and  Great  Western 
Railway   Company,   the  presumption  of  law  is  that  they 

>  Welch  v.  Sackett,  12  Wig.  257;  Graves  v.  State.  Id,  593. 
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continued  therein  until  the  boxes  came  to  the  possession  of 
the  defendant,  unless  the  contrary  be  shown,  the  burden  of 
which  rests  upon  the  defendant.  The  existence  of  a  pre- 
sumption of  this  kind  in  certain  cases  is  not  denied,  but  the 
point  is  upon  its  applicability  here.  If  the  plaintiffs  had 
brought  their  suit  against  the  Atlantic  and  Great  Western 
Company,  could  that  company  have  escaped  liability  on  the 
ground  of  such  presumption  ?  And  so,  if  the  Pittsburg  and 
Fort  Wayne  Company  had  been  sued,  could  it  have  avoided 
responsibility  on  the  same  ground?  Could  both  these  com- 
panies have  exonerated  themselves  and  imposed  liability 
for  the  loss  exclusively  upon  the  defendant,  when  there  was 
no  more  evidence  of  the  loss  having  occurred  while  the 
boxes  were  in  the  custody  of  the  defendant  than  when  in 
the  custody  of  either  of  themselves?  If  thosife  companies 
could  have  done  so  then  it  must  have  been  upon  some  tech- 
nical application  of  the  doctrine  of  presumption — upon  a 
presumption  which  is  artificial  rather  than  natural,  and  is 
raised  and  sanctioned  by  the  law  from  motives  of  necessity 
or  policy  to  give  certainty  to  the  remedy  and  prevent  a 
failure  of  justice  in  such  cases.  As  the  common  carrier 
next  in  order,  the  defendant  was  bound  to  receive  and 
transport  the  boxes  when  tendered.  It  had  no  means 
of  investigation  or  inquiry  into  their  contents.  It  had 
no  right  to  open  the  boxes  or  examine  what  they  contained, 
and  if  it  had,  could  not  have  detected  the  loss  by  such  ex- 
amination, and  so  have  refused  to  receive  and  carry.  It 
must  take  the  boxes,  as  they  were  with  no  external  signs 
or  appearances  of  breaking  or  injury,  and  nothing  to  give 
warning  that  the  cloths  had  been  previously  abstracted  or 
removed,  and  carry  them  forward  to  their  place  of  destina- 
tion. Under  these  circumstances,  the  rule  or  presumption 
of  law  which  makes  the  defendant  liable  for  the  value  of 
the  goods  unless  (what  seems  (luite  impossible  to  be  done) 
it  shows  where  the  loss  actually  took  place,  must  be  sup- 
ported by  most  clear  and  satisfactory  reasons  of  policy  or 
necessity,  or  otherwise  it  should  be  rejected.  It  must  be 
shown  that  greater  injustice  or  more  certain  injustice  will 
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ensue  from  its  rejection,  than  will  or  may  follow  from  its 
adoption.  I  have  been,  as  I  have  said,  in  very  considerable 
doubt;  but  examination  convinces  me  that  there  are  such 
reasons,  and  that  both  the  principle  and  authority  sustain 
the  presumption.  The  very  uncertamty  which  exists  as  to 
when  and  where  the  cloths  were  taken  out,  or  in  whose 
custody  the  boxes  then  were,  and  the  difficulty  or  impossi- 
bility of  ever  ascertaining  those  facts,  make  the  presump- 
tion absolutely  necessary.  What  is  difficult  or  impossible 
for  the  defendant  to  find  out  with  respect  to  the  breaking 
and  larcenj'  is  still  more  difficult  or  impossible  for  the 
plaintiffs.  The  defendant  possesses  means  and  facilities 
which  the  plaintiffs  do  not.  To  say  that  the  plaintiffs  shall 
not  recover  because  they  have  not  ascertained  and  proved 
that  the  cloths  were  taken  while  the  boxes  were  in  the 
custody  of  the  defendants  is,  in  effect,  to  say  that  they  are 
without  remedy  in  the  law  for  their  loss.  If  required  to 
make  such  proof  to  establish  a  cause  of  action  against  this 
company,  then  the  same  proof  would  be  required  in  a  suit 
against  either  of  the  others,  and  the  plaintiffs  could  not  re- 
cover against  any,  although  it  is  certain  that  one  of  them 
is,  or  should  be,  responsible  for  the  loss.  If  the  plaintiffs 
knew,  or  could  prove  in  whose  custody  the  boxes  were  when 
the  cloths  were  taken,  there  would  be  no  hardship,  per- 
haps, in  requiring  them  to  sue  that  company.  But  the 
plaintiffs  do  not  know,  nor  is  it  possible  for  them  to  ascer- 
tain this,  and  unless  aided  by  presumption,  they  are  without 
remedy,  which  is  a  positive  and  certain  injustice.  I  know 
of  no  more  reasonable  or  proper  presumption  to  apply 
than  that  here  invoked.  In  fact,  I  know  of  no  other  fitted 
to  the  facts  and  circumstances  of  the  case.  It  is  true  the 
defendant  may  not  be  the  company  which  ought  in  very 
fact  to  be  visited  with  the  consequences  of  the  loss,  but  it 
is  at  the  same  time  true  that  it  may  be  such  company. 
The  cloths  may  have  been  taken  while  the  boxes  were  in  its 
custody.  It  is  not  certain  that  they  were  not,  and  there- 
fore not  certain  that  injustice  had  been  done  the  defendant. 
On  the  other  hand,  the  wrong  and  injustice  done  the  plaint- 
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iffs,  if  they  are  dismissed  without  remedy,  are  certain. 
They  are  no  matter  of  doubt  or  speculation.  If  there  were 
no  redress  in  such  case,  it  could  no  longer  be  the  boast  of 
our  law  that  there  is  no  wrong  without  its  remedy,  and  the 
strict  liability  of  common  carriers,  whenever  two  or  more 
are  associated  in  the  transportation,  or  connected  in  the  line 
•or  route,  would  be  at  an  end.  It  would  be  far  more  in  har- 
mony with  the  rules  of  the  common  law  respecting  ^uch 
liability,  that  any  or  all  of  the  carriers  so  associated,  or 
whose  lines  or  routes  connect,  and  who  have  had  possession 
of  the  goods,  should  be  held  liable,  at  the  option  of  the 
owner  or  consignee  in  such  case,  than  that  none  of  them 
should  be.  And  the  reasons  for  adhering  to  those  rules  of 
the  common  law  probably  exist  at  the  present  day  quite  as 
much  as  ever;  and  by  some  they  are  thought  to  be  even 
more  cogent.  The  difficulties,  nay,  even  impossibilities,  by 
which  owners  would  be  beset,  if  put  to  the  task  of  ascer- 
taining where  their  packages  or  boxes  were  broken  open 
and  constantly  plundered  when  in  transit  over  our  long 
routes,  are  well  known  and  are  illustrated  by  the  facts  of 
this  case." 

**When  you  prove,"  it  was  said  in  case  IV-#  **that 
shortly  before  the  2()th  of  April  the  plaintiff  had  in  his 
possession  the  particular  drafts  which  he  claims  to  have 
deposited,  and  the  particular  bills  of  $1,000  and  $100  which 
he  also  claims  to  have  deposited,  some  links  in  the  chain 
are  furnished.  Their  strength  depends  upon  their  nearness 
and  relation  to  the  transaction.  If  A,  at  seven  o'clock, 
had  seen  this  envelope  and  its  contents  with  the  plaintiff, 
and  B,  at  five  minutes  past  seven,  had  seen  him  make  the 
deposit,  I  think  the  two  could,  by  the  inference  of  the  jury, 
be  connected  together,  although  there  was  an  interval  when 
he  was  not  within  the  sight  of  either.  There  is*  a  legal 
presumption  of  continuance.  A  partnership  once  estab- 
lished is  presumed  to  continue.  Life  is  presumed  to  exist. 
Possession  is  presumed  to  continue.  The  fact  that  a  man 
was  a  gambler  twenty  years  since  justifies  the  presumption 
that  he  continues  to  be  one.      An  adulterous  intercourse  is 
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presumed  to  continue.  So  of  ownership  and  non-residence. 
This  analogy  is  fairly  applicable  to  the  present  case,  and 
justifies  the  admission  of  this  evidence." 

*'The  finding  of  the  jury,"  said  Lord  Denman  in  case 
X.,  "that  the  custom  had  existed  since  1G89,  was  the  same 
in  effect  as  if  thev  had  found  that  it  had  existed  till  last 
week,  unless  something  appeared  to  show  that  it  had  been 
legally  abolished." 

BUIiE  30 .-"-Domicile/  residence  or  non-residence  (a), 

Met'/er T.Vchuilz.  solvency  or  insolvency  (b),  infancy  (c), 
i8ind.(App.)26;4B      partnership    (d),    the    holding:    of    an 

N.  B.  Rep.  619;  Fer-  ^     ^ 

Knsony. Wright,  118     office  (E),  authority  to   do  an  act  (F), 

N.  O.  6S7;    18  8.  K.  ^        ^,  ,     ^.  ^,^, 

Sep.  691.  A^^   Other   relations    or  conditions  of 

persons  or  thingrs  (O),  once  shown  to  exist,  are  pre- 
somed  to  continue  until  the  contrary  is  proved/ 

Illustrations. 

A. 

I.  An  action  is  brought  in  Arkansas,  in  1S41,  by  B  against  P.  It  is 
proved  that  P  resided,  in  1824,  in  Indiana.  The  presumption  is  that  P 
still  resides  there.'' 

II.  B,  an  inhabitant  of  the  town  of  G.  Massachusetts,  conveyed  his 
farm  on  April  1st,  and  on  the  27th  of  that  month  went  with  his  family 
to  his  brother *8,  in  the  town  of  T.  where  he  remained  until  several  days 
after  May  1st,  returning  then  to  G.  and  removing  on  the  27th  of  May  to 

*  Ferguson  v.  Wright.  18  S.   E.  fact  once  proved  to  exist  is  pre- 
Kep.  691  (N.  C).   Where  a  person  sumed  to  continue  until  the  con - 
without  a  family  has  no  fixed  resi-  trary  is  shown,  is  erroneous,  unless 
dence.  or  has  two  homes,  one  being  the  qualitication  is  added  that  noth- 
the  domicile  of  origin,  at  neither  ing  can  be  presumed  to  continue 
of  which  he  remains  the  more,  the  longer  than  is  usual  in  the  case  of 
presumption  is  that  his  place  of  things  of  that  nature, 
residence  is  that  of  his  domicile  of        ^  Prather  v.  Palmer,  4  Ark.  456 
origin.  Prettyman  v.  Conaway.  32  Inhabitants  v.  Inhabitants.  6  Allen 
Atl.  Rep.  15;  9  Houst.  221.  508;  Eaton  v.  Woydt,  26  Wis.  383 

*  See  criticism  of  this  statement  Rlxford    v.    Miller,    49    Vt.    319 
of  the  text-writers  by  Hayne,  Cin  Greenfield  v.  Camden,  74  Me.  56 
Scott  V.  Wood,  81  Cal.  398,  who  Daniels  v.  Hamilton,  52  Ala.  105. 
contend.^  that  an  instruction  that  a 
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Illinois.    The  presumption  is  that  B  had  not  changed  hU  domicile  in  G 
on  May  1st.* 

III.  To  except  an  action  on  a  contract  from  the  bar  of  the  Statute  of 
Limitations  it  is  necessary  to  prove  that  the  defendant  was  a  non-resident 
at  the  commencement  of  the  suit.  It  is  proved  that  he  was  a  non-resi- 
dent at  the  time  the  contract  was  made.  The  presumption  is  that  be 
continued  a  non-resident,  and  throws  the  burden  on  him  to  show  that 
he  has  been  within  the  State  a  sufficient  length  of  time  to  create  a  bar 
under  the  statute.' 

IV.  Evidence  by  deposition  is  allowed  to  be  taken  where  the  witness 
is  more  than  thirty  miles  of  the  place  of  trial,  and  unable  to  attend 
court.  Before  the  trial  the  deposition  of  H  is  talcen  for  this  cause.  Sub- 
sequently when  it  is  offered  on  the  trial,  it  is  alleged  that  H  is  now  in 
town,  and  able  to  attend.  The  burden  of  proving  this  is  on  the  party 
alleging  this.^ 

**It  is  necessary,"  said  Lord  Westbury  in  a  leading  En- 
glish case,  **in  the  administration  of  the  law,  that  the  idea 
of  domicile  should  exist,  and  the  fact  of  domicile  should  be 
ascertained  in  order  to  determine  which  of  two  municipal 
laws  may  be  invoked  for  the  purpose  of  regulating  the 
rights  of  parties.  We  know  very  well  that  succession  and 
distribution  depend  upon  the  law  of  the  domicile.  Domicile, 
therefore,  is  an  idea  of  law.  It  is  the  relation  which  the 
law  creates  between  an  individual  and  a  particular  locality 
or  country.  To  every  adult  person  the  law  ascribes  a 
domicile,  and  that  domicile  remains  his  fixed  attribute  until  a 
new  and  different  attribute  usurps  its  place."  * 

And  Lord  Cranworth  added:  "It  is  necessary  to  bear  in 
mind  that  a  domicile,  though  intended  to  be  abandoned,  will 
continue  until  a  new  domicile  is  acquired,  and  that  a  new 
domicile  is  not  acquired  until  there  is  not  only  a  fixed  inten- 
tion of  establishing  a  permanent  residence  in  some  other 
country,  but  until  also  this  intention  has  been  carried  out 
by  actual  residence  there." ^* 

*  Kilburn  v.  Bennett,  3  Mete.  199.  denceand  non-residence,  Daniels?  v. 

'State  Bank  v.   Sewell,  IS  Ala.  Hamilton,  52  Ala.  105;  Walker  v. 

G16.  Walker,  1  Mo.  (App.)  404;   Nixon 

^  Brown  v.  Burnham,  28  Me.  38.  v.  Palmer,  10  Barb.  175;  Church  v. 

<Bell  V.  Kennedy,  L.  R.   1  Sc.  Rowell,  49  Me.  3G7;    Littlefleld  v. 

App.  320.  Inhabitants,  50  Id.  475;  Goldie  v. 

^  And  see  as  to  the  presumption  McDonald,   79  III.   005;    Price  v. 

of  continuance  of    domicile,  resi-  Price,  27  Atl.  Rep.  291  (Pa.), 
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B. 

I.  A  is  proved  to  be  in  solvent  eirciiinstanees  on  a  certain  day.  A  is 
prt*8uined  to  continue  solvent  until  the  contrary  is  proved. ^ 

IL  An  action  is  brought  on  a  promissory  note,  and  it  i$(  proved  tliat 
ttie  maker  was  insolvent  at  it«  maturity.  The  presumption  is  that  he  was 
insolvent  when  the  action  was  brought.^ 

HI.  It  is  proved  that  A  was  bankrupt  on  August  .31st.  The  presump- 
tion five  months  later  is  that  he  continues  so.'^ 

C. 

I.  A  brings  an  action  in  his  own  name  to  cancel  a  deed  executed 
during  his  infancy.  There  is  no  allegation  that  he  has  attained  his 
majority  before  commencing  the  action.  The  presumption  is  that  A  is 
still  an  infant.** 

il.  In  a  settlement  case,  it  is  proved  that  a  son  is  over  age.  It  is 
nevertheless  presumed  that  he  continues  unemancipated  as  in  the  days 
of  his  infancy,  unless  there  is  evidence  to  the  contrary.* 

"The  c()iiii5iol  for  plaintiff  claims,'*  it  was  said  in  case 
I.,  *'that  the  presumption  of  law  is  that  a  party  commenc- 
ing his  action  in  court  is  of  full  age,  and  entitled  to  main- 
tain the  action  in  his  own  name  until  the  contrary  is  shown. 
In  most  actions  this  is  true,  but  the  case  at  bar  forms  an 
exception.  For  the  whole  cause  of  action  in  this  case  is 
based  upon  an  act  done  by  the  plaintiff  during  infancy,  and 
the  plaintiff  being  in  court  is  compelled  to  plead  that  the 
act  was  done  during  his  infancy.  The  age  of  the  plaintiff 
at  the  time  of  the  execution  of  the  deed  is  not  stated,  nor 
is  there  any  thing  in  the  complaint  from  which  the  court 
can  infer  that  the  plaintiff  has  attained  his  majority.  The 
nature  of  the  relief  he  seeks,  requiring  the  plaintiff,  after 
he  appears  in  court,  to  show  himself  a  minor  at  the 
time  of  doing  a  certain  act,  the  presumpticm  is  that 
such  condition  continues  until  the  plaintiff  himself  nega- 
tives it." 

»  Walrod  v.  Ball,  9  Barb.  271.  »  Donahue  v.  Colenum,  49  Conn. 

«  Mullen  V.  Pryor,  12  Mo.   307;     464. 
Body  V.  Jewson,  33  Wis.  402.  ■•  Irvine  v.  Irvine,  5  Minn.  Gl. 

^  lie  Lilleshall,  7  Q.  B.  15S. 
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D. 

I.  A  partnership  brinj^  an  action  on  a  note;  it  1r  contended  that  the 
plaintiffs  are  not  partners.  It  is  proved  that  three  years  previous  they 
were  partners.    The  presumption  is  that  they  continue  to  be  so.* 

In  case  I.  it  was  said:  '*The  evidence  of  a  joint  interest 
in  the  plaintiffs  was  sufficient  primo  facie.  It  was  shown 
that  they  were  partners  in  business  two  or  three  years  pre- 
vious. The  witness  stated  that  he  had  frequently  done 
business  with  them  as  partners,  and  had  settled  with  them 
as  such  some  two  or  three  years  since.  There  was  no  evi- 
dence of  any  change  or  dissolution  of  partnership,  and  the 
presumption  was  that  they  were  still  partners." 

E. 

I.  A  is  indicted  for  libelling  B  in  his  capacity  of  public  officer.  It  is 
proved  that  previous  to  the  publication  of  the  libel  B  held  a  public 
office.  The  presumption  is  that  B  continued  to  hold  it  at  the  time  of  the 
publication.' 

F. 

I.  The  authority  of  a  minor  son  to  bind  his  father  by  contract  is  shown 
to  exist  in  1S45.  A  year  later  the  son  makes  a  contract  which  the  father 
contests.  The  presumption  is  that  the  son  had  authority  to  bind  him 
at  this  time.' 

II.  A  quorum  of  the  legislature  is  shown  to  be  present  in  the  morn- 
ing.   It  will  be  presumed  to  be  present  the  same  evening.** 

O. 

I.  A  sues  B  for  two  weeks^  board.  It  is  proved  that  for  a  year  and 
up  to  the  commencement  of  these  two  weeks  B,  who  was  A*s  father,  had 
lived  with  him,  and  A  hud  not  claimed  any  board.  The  presumption  is 
that  the  parties  were  living  together  during  the  two  weeks  on  the  same 
terms.* 

II.  In  Alabama,  in  1S.')5,  the  stockholders  of  a  corporation  are  not 
competent  witnet^ses  in  an  action  by  or  against  it.    An  action  is  brought 

^Cooperv.  Dedrick,  22Barb.r)16.        s  McKenzie  v.  Stevens,  19  Ala. 

And  see  Anderson  v.  Clay,  1  Stark.  692;  Ryan  v.  Sums,  12  Q.  B.  460. 
405;   Clark  v.  Alexander,  8  Scott        <  Stute  v.   Ellington,  117  N.  C. 

N.  R.  161.  158;  23  S.  E.  Rep.  250. 

2  R.  v.  Budd,  5  Esp.  230.  *  Eumes  v.  Eames,  41  X.  H.  177. 
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by  the  W  company,  and  one  Y  is  offered  as  a  witness.  There  is  evi- 
dence that  Y  was  a  stockholder  in  the  W  company  in  1850.  The  pre- 
sumption is  that  Y  is  a  stockholder  now,  and  he  is  incompetent.^ 

in.  In  1870  a  state  of  peace  is  proved  to  have  existed  in  a  certain 
coantry  in  1866.  The  presumption  is  that  the  country  is  still  at 
peace.* 

III.  (a).  In  1870  a  state  of  war  is  proved  to  have  existed  in  another 
oountiy  in  1860.    The  presumption  is  that  the  country  is  still  at  war.^ 

IV.  In  1880  it  is  show^n  that  a  public  treaty  was  in  force  between  A 
and  E  in  1870.    The  presumption  is  that  it  is  still  in  force.^ 

V.  A  certain  state  of  government  is  proved  to  have  existed  a  number 
of  years  ago  in  a  certain  country.  The  presumption  is  that  that  state 
still  exists.' 

VI.  A  corporation  is  shown  to  have  existed  at  a  former  date.  The 
presumption  is  that  it  still  exists.^ 

VII.  A  and  B  are  shown  to  be  living  in  illicit  relations  at  a  previous 
time.    The  illicit  intercourse  is  presumed  to  continue.' 

VIlL  A  party's  reputation  for  truth  and  veracity  is  shown  to  have 
been  formerly  good.    It  is  presumed  to  continue  good.^ 

IX.  It  is  proved  that  F  was  an  unman  ied  woman^  or  that  A  and  B 
were  married  at  a  certain  date.  The  presumption  is  that  each  continues 
so.* 


'  Montgomery  Plank  Road  Co.  v. 
Webb,  27  AlH.  618. 

•Covert  V.  Gray,  34  How.  Pr. 
460. 

</d. 

*  People  V.  McLeod,  1  Hill,  147. 

*  Gelston  v.  Huyt,  1  Johns.  Ch. 
643. 

•People  V.  Manhattan  Co.,  9 
Wend.  351. 

'  Peoples  V.  Squires,  49  Mich. 
487;  Smith  v.  Smith,  4  Paige  Ch. 
432;  Oarglle  v.  Wood.  63  Mo.  501 ; 
Lapi^ley  v.  Griernon.  1  H.  L.  Cus. 
478;  Cunniiighain  v.  Cunningham. 
2  Dow.  P.  0.  48*2;  Griinnr-  Appeal, 
131  Pa.  St.  199;  6  L.  K.  A.  717; 
Hunt's  Appeal,  86  Pu.  St.  294; 
Stanley  v.  Stanley,  4  Oeui.  421; 
Ulayton  v.  Wardell.  4  N.  Y.  236; 
Brinkley  V.  Biinkley,  60  N.  Y.  198; 
Wilcox  V.Wilcox,  46  Hun,  40;  Cau- 


jolle  V.  Ferric,  23  N.  Y.  90;  Badger 
V.  Badger,  8  N.  Y.  646;  State  v. 
Wurthington,  23  Minn.  636;  Floyd 
v.  Calvert,  53  Miss.  40;  Bundle  v. 
Pegram,  49  Miss.  756;  Barnum  v. 
Barnum,  42  Md.  297;  Foster  v. 
Hawley,  8  Hun,  68;  Reg.  v.  Millis, 
10  CI.  &  F.  749;  Physick's  Estate, 
2  Brt-wst.  179;  Williams  v.  Wil- 
liams, 46  Wis.  478;  While  v.  White, 
82  Cal.  427;  Reading  Ins.  Co.'s  Ap- 
peal, 113  Pa.  St.  204;  Harbeck  v. 
Harbeck,  102  N.  Y.  714;  Cart- 
wright  v.  McGown,  112  111.  368. 

«  Lum  V.  State,  11  Tex.  (App.) 
483. 

9  Page  V.  Findley,  5  Tex.  391 : 
Uanley  v.  State,  12  Ohio  (C.  C), 
584 ;  Gilnian  v.  Sheets,  78  luwa,  499 ; 
43  X.  W.  Rep.  297.  See  Canadian 
Mortgage  Co.  v.  Bloomer,  14  Wash. 
491 ;  45  Pac.  Rep.  34. 


224 


PRESUMPTIVE    EVIDENCE. 


[rule  30. 


X.  The  common  law  is  known  to  liave  been  in  force  in  a  certain  place 
at  a  certain  date.  The  presumption  is  that  it  continues  so  until  the  con- 
trary is  shown.' 

XI.  A  is  a  tenant  of  a  house.  A  month  before  her  term  expires  she 
has  no  license  to  sell  liquor  there.  It  can  not  be  presumed  that  she  will 
obtain  one  before  her  term  ends.* 

XII.  B  is  indicted  for  wounding  F  so  as  to  *'dipable''  him.  The 
question  is  whether  F  has  been  '^disabled.'*  The  evidence  is  that  F  was 
so  badly  wounded  as  to  be  unable  to  walli  at  the  time.  The  presump- 
tion is  that  F  continues  in  that  condition.^ 

Xiri.  A  suit  involving  certain  property  is  brought  before  and  heard 
by  Judge  H  in  the  year  1808.  It  is  proved  that  the  judge  was  interested 
in  this  property  in  1867.  The  presumption  is  that  he  still  is  interested 
in  it.* 

XIV.  An  execution  issued  by  the  clerk  of  the  court  was  delivered  to 
the  sheriff.  The  presumption  is  that  it  remains  there  during  his  con- 
tinuance in  office,  unless  it  is  shown  to  have  been  returned.' 

XV.  The  presumption  that  at  a  certain  time  after  a  gas  pipe  was 
put  up.  it  was  properly  supported,  arising  from  the  fact  that  it  was  so 
supported  when  put  up,  is  not  overcome  by  the  fact  that  after  an  explo- 
sioTi,  occurring  later,  no  supports  were  found.'^ 

XVI.  A  is  proved  to  have  been  present  in  court  at  the  opening  of  his 
case  on  a  certain  day.  The  presumption  is  that  he  continued  there  dur- 
ing the  trial  of  the  case  during  that  day.^ 

In  case  XII.  it  was  said:  **Does  this  evidence  support 
the  averment  in  the  indictment  that  'he  was  therebv  dis- 
abled,  in  the  sense  and  meaning  of  the  statute?  We  think 
it  does.      For  having  proved  the  effect  of  the  wound,  and 


»  Stokes  V.  Macken,  62  Barb.  147. 
And  we  presume,  also,  that  tiie  law 
remains  unchanged  in  the  absence 
of  proof  to  the  contrary.  Stokes  v. 
Macken,  62  Barb.  149;  State  v.  Pat- 
terson, 2  Ired.  (L.)  356;  Isabella  v. 
Pecot.  2  La.  Ann.  387;  Arayo  v. 
Currell.l  La.540;  Wilson  v.  Smith, 
5  Yerg.  379.    See  ante  Rule  29,  D. 

*  Kane  v.  Johnston.  9  Bosw.  154. 
'  Baker  v.  State,  4  Ark.  56. 

♦  Table  Mountain  Mining  Co.  v. 
Waller's  Defeat  Mining  Co.,  4  Nev. 
220. 


*  Anderson  v.  Blythe,  54  Ga.  507. 
In  a  North  Carolina  case  it  was 
held  that  a  holograph  script  was 
seen  among  the  valuable  papers 
and  effects  of  the  decedent  eight 
months  before  his  death,  was  no  evi- 
dence that  it  was  found  there  at  or 
after  his  death.  Adams  v.  Clark,  8 
Jones  (L.)  56. 

«  Metzger  v.  Schultz,  45  N.  E. 
Rep.  619  (Ind.). 

^  State  V.  Miller.  23  W.  Va.  804. 
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there  being  no  testimony  introduced  by  the  prisoner  rebut- 
ting this  evidence,  where  the  means  were  in  his  power, 
showing  that  the  injury  was  but  temporary,  from  which 
the  witness  had  recovered,  furnishes  a  forcible  inference 
aguinst  him;  and  the  existence  of  the  disabling  having 
once  been  proved,  its  continuance  is  presumed  till  proof  is 
given  to  the  contrary.  From  the  fact  of  a  wound  having 
been  once  given,  its  nature  raises  a  very  strong  presump- 
ticm  of  its  continuance,  and  that  the  party  did  not  recover 
from  its  effects  immediately,  and  as  thei'e  is  no  particular 
time  when  the  presumption  ceases,  it  still  continues.*' 

In  case  XIII.  it  was  said:  ^^Let  us  for  the  arcrument 
assume  that  it  was  proved  that  in  1867  the  judge  owned  an 
interest  in  the  defendant's  mine.  If  he  did  own  an  interest 
at  that  time,  but  sold  out  or  abandoned  his  claim  before 
the  commencement  of  this  suit,  it  would  not  disqualify  him. 
When  a  certain  state  of  facts  is  proved  to  have  existed,  the 
legal  presumption  is  that  the  same  state  of  things  continues 
to  exist  until  that  presumption  is  rebutted  by  proof  of  some 
counter  presumption  arising  from  lapse  of  time  or  some 
other  circumstances.  If  it  was  proved  that  the  judge  was 
interested  in  defendant's  claim  in  1X67,  the  legal  presump- 
tion would  arise  that  he  continued  interested  therein  in  the 
vear  1H(>S." 

'*The  facts  relied  on  to  show  custodv,"  it  was  said  in 
case  XIY.»  were  that  the  fieri  facias  was  issued  in  18(51 
and  handed  to  the  sheri£f ;  that  the  same  sheri£f  and  deputy 
continued  in  office  during  the  whole  of  the  year  18(>2,  in 
which  year  the  judgment  was  made,  and  that  it  was  not 
shown  to  be  in  other  hands  until  the  foUowing  vear.  The 
court  was  requested  to  charge  the  jury  that  in  the  absence 
of  proof  to  the  contrary,  the  presumption  of  law  was,  that 
Vi  fieH  facioM^  issued  by  the  clerk  and  handed  to  the  sheriff, 
was  in  the  sheriff's  hands  until  paid,  or  until  shown  to  have 
been  taken  up  by  the  plaintiff  or  some  one  else  for  him. 
The  request  was  denied.  We  think  that,  under  all  the 
facts  in  the  record,  the  court  should  have  given  substantially 
the  instructions  asked  for.      The  doctrine  that  a  state  of 
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things  once  existing  is  presumed  to  continue  until  a  change 
or  some  adequate  cause  of  change  appears,  or  until  a  pre- 
sumption of  change  arises  out  of  the  nature  of  the  subject, 
is  an  element  of  universal  law.  Without  such  a  principle 
we  could  count  upon  the  stability  of  nothing,  and  to  assure 
ourselves  of  a  set  of  conditions  at  one  period  of  time  would 
afford  no  ground  for  inferring  the  same  conditions  at  any 
other  period.  This  presumption  of  continuance  is  a  well 
recognized  principle  of  evidence,^  and  we  think  its  applica- 
tion was  rightfully  invoked  by  the  counsel  in  the  present 
case.  If  thmjiein  facias  passed  regularly  from  the  clerk's 
office  to  the  sheriff  in  186 1,  and  there  is  no  evidence  of  its 
return  or  any  other  disposition  of  it  until  18G8,  what  is 
there  to  point  to  any  other  custody  but  that  of  the  sheriff 
during  the  year  1862?'* 

RULE  31  .-^Sanity  or  insanity  once  proved  to  exist  is 

presumed  to  continue.    But,  aliter,  as 

Approved  in  Arm-  ^  j     ». 

strong  ▼.  State.  80  to  temporary  insanity,  produced  by 
Fia.  170;  17  L.  R.  A.        drunkenness,  violent  disease  or  other- 

wise. 

lllutif  rations, 

I.  The  insanity  of  a  person  prior  to  the  execution  by  him  of  a  deed  is 
established.  The  burden  is  on  the  party  seeking  its  validity  to  show  that 
it  was  executed  during  a  lucid  interval.* 


»  1  Greenl.,  §  41. 

2  Ripley  V.  Babcoclc,  13  Wis.  425 ; 
Saxon  V.  Whitaker,  30  Ala.  237; 
Sprague  v.  Duel,  1  Clarke  (X.  Y.), 
90;  Cartwright  v.  Cartwright,  1 
Phill.  100;  Menkins  v.  Lightner, 
IS  III.  282;  Jackson  v.  Van  Dnsen, 
6  Johns.  154;  Ballew  v.  Clark,  2 
Ired.  (L.)  24;  Allen  v.  Public  Ad- 
ministrator, 1  Bradf.  378;  Vance  v. 
Com.,  2  Va.  Cas.  133;  State  v. 
Spencer,  31  X.  J.  (L.)  196;  State 
v.  Vann,  82  N.  C.  631 ;  Hadfield's 
Case,  29  How.  St.  Tr.  109;  Mc- 
Allster  v.  State,  17  Ala.  434;   Mc- 


Lean v.  State,  16  Id.  672;  Pierce  v. 
State,  53  Ga.  365;  State  v.  John- 
son, 40  Conn.  136:  State  v.  Brown, 
1  Houst.  Cr.  Cap.  539;  People  v. 
March,  6  Cal.  543;  Atty.-Gen.  v. 
Parnther,  3  Brown  C.  C.  441;  Hall 
v.  Warren.  9  Vesey,  605;  Ex  parte 
Holyland,  11  Vesey,  10;  White  v. 
Wilson,  13  Vesey,  87;  Grabill  v. 
Barr,  5  Pa.  St.  441;  Hardin  v. 
Hayfi.  9  Pa.  St.  151;  Re  Gangwere, 
14  Pm.  St.  417;  Gombault  v.  Public 
Administrator,  4  Bradf .  226;  Achey 
V.  Stephens,  8  Ind.  411;  Lilly  y. 
Wagoner,  27  111.  395;  Staples  v. 
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U.    A,  in  1860,  is  shown  to  have  been  sane  in  1850.    The  presumption 
is  that  he  is  still  sane.^ 

III.    In  1837  H  is  inflicted  with  insanity,  resulting  from  a  violent  dis- 
ease.   There  is  no  presumption  that  H  was  insane  in  1838.' 

* 'Every  man  being  presumed  to  be  sane  till  the  contrary 
is  proved,"  it  was  said  in  case  III.,  '*the  burden  of  proof 
certainly  rests,  in  the  first  instance,  on  the  party  alleging 
the  insanity.  How  far  this  burden  is  changed  by  the  mere 
fact  of  proof  of  insanity  at  a  particular  period,  is  the 
precise  point  of  the  present  inquiry.  *  *  *  A  careful 
analysis  of  the  principles  upon  which  presumptions  are 
allowed  to  have  force  and  effect  will  show  that  the  proof 
of  the  insanity  of  an  individual  at  a  particular  period  does 
not  necessarily  authorize  the  inference  of  his  insanity  at  a 
remote,  subsequent  period,  or  even  several  months  later. 
The  force  of  presumption  arises  from  our  observation  and 
experience  of  the  nmtual  connection  between  the  facts 
shown  to  exist  and  those  sought  to  be  established  by  infer- 
ence from  those  facts.  ♦  Now,  neither  observation  nor  ex- 
perience shows  us  that  persons  who  are  insane  from  the 
effect  of  some  violent  disease  do  not  usually  recover  the 
right  use  of  their  mental  faculties.  Such  cases  are  not 
unusual,  and  the  return  of  a  sound  mind  may  be  anticipated 


Wellington,  58  Me.  453;  Puryear  v. 
Rose.  6  Cold.  21 ;  Porter  v.  Camp- 
bell, 58  Tenn.  81 ;  Taylor  v.  Cress- 
well,  45  Md.  422;  Weston  V.  Big- 
gins. 40  Me.  102:  Rush  v.  Megee, 
36  Ind.  69:  State  v.  Willner,  40 
Wis.  304;  Xewbardt  v.  Yundt,  132 
Pa.  St.  324;  McConn  v.  Allen,  45 
y.  J.  (Eq.)  708;  Denney  v.  Pln- 
ney.  60  Vi.  524;  Wilbur  v.  Wilbur, 
129111.392;  Stumph  v.  Miller,  41 
y.  £.  Rep.  12  (Ind.);  Armstrong 
y.  Slate.  30  FU.  170;  Hoope's  Es- 
tate, 174  Pa.  St.  373;  34  Atl.  Rep. 
603;  Elkington  v.  Brick.  44  X.  J. 
(Eq.)  654;  Green  v.  Ins.  Co..  134 
III.  310. 
*  Crouse  v.  Hoi  man,  19  Ind.  30. 


*  Hix  V.  Whittemore,4  Mete.  545. 
And  see  Titlow  v.  TItlow,  54  l^a. 
St.  216;  Brooke  v.  Townshend,  7 
QUI,  31;  State  v.  Sewell,  3  Jones 
(L.)  246;  People  v.  Smith,  57  Cal. 
130;  Chandler  v.  Barrett,  21  La. 
Ann.  58;  State  v.  Hay  ward,  62 
Minn.  474;  65  N.  W.  Rep.  63; 
Richardson  v.  Smart,  65  Mo. 
(App.)  14;  Dorchester  v.  Dor- 
chester, 3  N.  Y.  (S.)  239;  Vonde 
Veld  V.  Judy,  44  S.  W.  Rep.  117. 
(Mo.).  See  Leache  v.  State.  22 
Tex.  (App.)  779;  3  S.  W.  Rep. 
539.  And  there  is  no  presumption 
against  the  sanity  of  one  formerly 
a  lunatic  but  restored  to  reason. 
Snow  V.  Benton,  28  III.  306. 
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from  the  subsiding  or  removal  of  the  disease  which  has 
prostrated  theh*  minds.  It  is  not,  therefore,  to  be  stated 
as  an  unqualified  maxim  of  the  law,  *once  insane,  presumed 
to  be  always  insane,'  but  reference  must  be  had  to  the  pai"- 
ticular  circumstances  connected  with  the  insanity  of  an 
individual,  in  deciding  upon  its  effect  upon  the  burden  of 
proof  or  how  far  it  may  authorize  the  jury  to  infer  that  the 
same  condition  or  state  of  mind  attaches  to  the  individual 
at  a  later  period.  There  must  be  kept  in  view  the  distinc- 
tion between  the  inferences 'to  be  drawn  from  proof  of  an 
habitual  or  apparently  confirmed  insanity,  and  that  which 
may  be  only  temporary.  The  existence  of  the  former, 
once  established,  would  require  proof  from  the  other  party 
to  sho.7  a  restoration  or  recovery,  and  in  the  absence  of 
such  evidence,  insanity  would  be  presumed  to  continue. 
But  if  the  proof  only  shows  a  case  of  insanity  directly  con- 
nected with  some  violent  disease  with  which  the  individual 
is  attacked,  the  party  alleging  the  insanity  must  bring  his 
proof  of  continued  insanity  to  that  point  of  time  which 
bears  directly  upon  the  subject  in  cotroversy,  and  not  con- 
tent himself  merely  with  proof  of  insanity  at  an  earlier 

•.IT  m.< 

period."  The  rule  as  to  insanity  being  presumed  to  con- 
tinue, does  not,  it  is  said  in  Indiana,  apply  to  occasional  or 
intermittent  insanity,  but  it  does  in  all  cases  of  whatever 
nature  when  the  insanity  is  apparently  confirmed.  As  to 
insanity  accompanied  with,  and  probably  resulting  from, 
the  infirmities  and  decrepitude  of  old  age,  there  is  no  pre- 
sumption either  of  law  or  of  fact  that  passing  years  give 
relejise  from  such  impairment  of  reason.^ 

BUIiE  32.-^The  character,  habits   and  personal  ap- 

Approyed  In        pearance  of  a  person  are  presumed  to 

*?°^o7*  fc 'i®' /il?*        continue  as  proved  to  he  at  a  time 

Ala.  80;  16  South.  '^ 

Rep.  186.  past.' 

1  Medical  CoUege  v.  WUkinson,        *  Mai-ston  v.  DiDgley,SSMe.546; 
lOS  iDd.  314;  9  N.  E.  Rep.  167;    34  All.  Rep.  414. 
Raymond  v.  Metben,  142  Ind.  367; 
41  N.  E.  Rep.  815. 
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lUusirationm. 

I.  It  is  held  under  a  statute  that  a  gamhler  is  incompetent  to  rec^eive 
letters  of  administration.     It  is  proTed  that  on  November  9,  1818,  M  re- 
sided in  Santa  Fe,  and  followed  the  profession  of  a  gambler.     In  July 
1850,  M  applies  for  letters  of  administration  on  his  mother's  estate.   Tho 
presumption  is  that  M  is  still  a  gambler,  and  he  is  disqualified.' 

II.  It  is  attempted  to  Impeach  the  character  of  P«  a  witness  at  a  trial 
A  and  B  knew  P  four  years  before,  when  he  resided  at  another  place 
They  testily  that  P's  character  wa8  then  bad.    The  presumption  is  that 
P*s  character  remains  the  same.' 

In  case  II.  it  wa.s  said:  "It  iiii^ht  be  too  much  to  sav 
that  a  chiuracter,  when  once  formed,  is  presumed  to  remain 
unchanged  for  life.  Still  the  law,  founded  on  a  full  knowl- 
edge and  just  appreciation  of  the  general  course  of  human 
affairs,  indulges  a  strong  presumption  against  any  sudden 
change  in  the  moral  as  well  as  the  mental  and  social  condi- 
tion of  man.  When  the  existence  of  a  person,  a  personal 
relation  or  a  state  of  things  is  once  established  by  proof,  the 
law  presumes  that  the  person,  relation  or  state  of  thin^rs 
continues  to  exist  as  before  till  the  contrary  is  shown,  or 
till  a  different  presimiptiou  is  raised  from  the  nature  of  the 
subject  in  question.  The  opinion,  also,  of  individuals  once 
entertained  and  expressed,  and  the  state  of  mind  once 
proved  to  exist,  are  presumed  to  remain  unchanged,  till  the 
contrary  appears.  Thus  a  person,  proved  once  to  have 
existed,  is,  within  certain  limits,  presumed  still  to  exist. 
A  partnership  once  established  ^vill  be  presumed  to  continue, 
and  where  deranorement  or  imbecilitv  of  mind  has  been 
shown,  its  continuance  is  in  like  manner  presumed  until  the 
contrary  is  shown.  The  principle  on  which  the  presumj)- 
tion  in  such  cases  rests  has,  it  seems  to  me,  a  strong  appli- 
cation to  the  question  now  before  the  court.  It  is  not  look- 
ing to  common  experience  in  human  conduct,  generally 
found  to  be  true,  that  a  thorough  change  from  a  bad  to  a 
good  character  is  wrought  within  four  years.      It  may,  and 

1  McMahon  t.  Harrison,  6  X.  Y.  '  Sleeper  v.  Van  Middlesworth,  4 
443.  Denio,  431 ;   Wood  v.  Mathews,  73 

Mo.  482. 
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it  is  to  be  hoped,  often  doen  occur;  but  such  is  not  the  com- 
mon course  of  life.  On  the  contrary  there  is  a  strong  prob- 
abilitv  that  one  whose  general  character  was  bad  four  3'^ears 
%ince  is  still  of  doubtful  or  disparaged  fame.  So  much  at 
lea^t  may  be  asserted  without  evincing  the  feeling  of  a  mis- 
anthropist or  an  unseemlv  lack  of  charitv." 

The  fact  that  A  was  frequently  seen  to  purchase  groceries 
from  B,  who  was  the  only  grocer  in  the  place,  does  not 
raise  the  presumption  that  he  purchased  his  entire  supply 
from  him,  so  as  to  authorize  proof  of  the  amount  of  gro- 
ceries necessary  for  his  family,  or  actually  consumed  by 
them  during  the  time  such  purchases  were  made.^ 

RULE  33. — Specific  acts  doue  In  certain  cases  do  not 
raise  the  inference  that  a  similar  act  was  doue  in 
another  case,  and  evidence  of  them  is  inadmis- 
sible. 

lUxiHlradous, 

I.  The  question  is  whether  A  entered  into  a  contract  in  a  certain  form 
with  B.  Evidence  that  A  had  entered  into  contracts  in  this  form  with 
other  persons  is  inadmissible.* 

II.  A  postmaster  is  sued  for  negligence  by  which  a  letter  of  C*s  was 
lost.  Evidence  of  specific  acts  of  negligence  in  relation  to  other  letters 
is  inadmissible.^ 

III.  The  question  is  whether  a  sale  of  guano  was  conditional  and  not 
to  be  paid  for  if  not  of  a  certain  quality'.  The  fact  that  the  seller  had 
made  other  sales  on  this  condition  is  irrelevant.** 

IV.  8  is  sued  for  selling  diseased  meat.  Evidence  that  several  years 
previous  S  had  sold  a  diseased  hog  is  offered.  The  evidence  is  inadmis- 
sible.* 

V.  A  sues  B  for  articles  furnished  him  on  credit.  B  contends  that 
the  articles  were  furnished  to  the  firm  of  W  &  T.  Evidence  that  A  had 
previously  refused  to  take  W  &  T's  note  for  similar  arficles  furnished  to 
Qne  .1  18  inadmissible.^ 

>  8cottv.  Coxe,  20  Ala.  294.  -*  HoUlngham  v.  Head,  4  C.  B. 

2  Dolano  V.   Goodwin,  41  X.  H.  (X.  S.)  388. 

205.  «  True  v.  Sanborn,  27  N.  H.  383. 

s  Wentworth  v.  Smith,  44  N.  H.  «  Swainscott  Machine  Co.  v.  Wal- 

419;  Robinson  v.  Railroad,  7  Gray,  ker,  22  N.  H.  457. 
502. 
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VI.  A  sues  B  for  work  and  labor.  As  evidence  of  payment  B  offers 
to  show  that  other  laborers  were  employed  by  him  at  the  same  time  and 
on  the  same  kind  of  work  as  A,  and  that  these  laborers  were  paid.  This 
evidence  is  irrelevant.* 

VJI.  B  claims  that  A  promised  to  pay  his  (B^s)  debt  against  0.  The 
fact  that  A  has  previously,  under  similar  circumstances,  promised  D  to 
pay  his  (D^s)  debt  against  C.  raises  no  presumption  that  he  promised  to 
pay  B's.« 

*'The  plaintiff  claims,"  it  was  said  in  case  IV.,  "that  the 
jury  should  have  been  allowed  to  make  the  presumption  of 
fact  of  the  unwholesomeness  of  the  beef  from  the  fact  that 
the  pork  sold  proved  to  be  in  an  unwholesome  condition. 
If  the  presumption  could  properly  be  made,  it  must  be 
upon  the  ground  that  it  is  found  among  those  natural  pre- 
sumptions that  depend  upon  their  own  natural  force  and 
efficacy,  in  generating  belief  or  conviction  in  the  mind,  as 
derived  from  those  convictions  which  are  pointed  out  by 
experience.  *  *  *  Is  there  seen  to  be  such  an  intimate 
(*onnection  between  the  fact  proved  in  this  case  and  the 
fact  claimed  to  be  inferred  from  it,  as  to  lead  naturally  to 
the  conclusion  of  its  existence?  Is  the  one  fact  to  be 
inferred  from  the  other  as  a  matter  of  fair  argument  and 
reasoning?  Is  the  inference  so  far  natural  and  legitimate, 
and  according  to  the  experience  of  mankind  as  to  lead  to 
the  inference  of  its  clear  probability?  It  would  be  the 
height  of  absurdity  to  hold  that  the  sale  of  an  ai'ticle  at  a 
certain  period  which  proved  to  be  bad,  of  which  the  seller 
might  have  had  no  knowledge  whatever,  would  form  a 
proper  and  legal  ground  of  inference  that  another  and  dif- 
ferent article  of  proi)erty,  sold  several  years  after,  by  the 
same  person  to  a  different  purchaser,  was  of  bad  (juality 
also.  In  such  case,  there  would  manifestlv  be  wanting:  that 
connection  shown  by  experience  between  cause  and  effect, 
which  lies  at  the  foundation  of  the  presumption  to  be 
made." 

In  case  VI.  the  testimonv  offered  had  been  admitted  on 
the  trial,  but  the  Su])reme  Court  held  erroneously.  "The 
testimony,"  said  the  court,  "seems  to  have  l)een  admitted 

>  Filer  v.  Peebles.  8  N.  H.  220.  «  Phelps  v.  Conant.  iW  Vt.  277. 
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directly  against  the  rule  that  provides  that  neither  the  dechi- 
rations  nor  any  other  acts  of  those  who  are  mere  stran<rers 
are  admissible  in  evidence  against  any  one  as  affording  a 
presumption  against  them.  It  has  been  holden  that  the 
time  at  which  one  tenant  pays  his  rent  is  not  evidence  to 
show  at  what  time  another  tenant  of  the  same  landlord  jSays 
his  rent.  •  *  *  There  is  no  such  relative  situation 
shown  as  to  these  parties,  as  to  raise  any  legal  presumption 
that  payment  to  one  tends  to  show  a  payment  to  the 
other." 

In  case  VII.  it  was  said:  "There  was  no  legal  connection 
between  the  two  cases.  It  did  not  follow,  bv  anv  means, 
that  because  the  circumstances  of  the  two  cases  were  simi- 
lar or  identical  even,  the  ilefendants,  by  assuming  one  debt 
were  bound  to  assuiiie  the  other.  Nor  is  there  anv  leofal 
probability  that  he  would  pay  one  because  he  agreed  to  pay 
the  other.  We  are  apt  to  think  because  the  cases  are  alike 
that  the  one  helps  prove  the  others.  But  they  have  no 
more  legal  connection  than  the  giving  a  note  to  one  man 
has  with  proving  that  the  same  party  also  gave  his  note  to 
another.  If  the  man  bought  on  credit  once,  it  is  more 
probable,  j)erhai>s,  that  he  will  again,  but  one  such  case 
could  not  be  shown  to  establish  the  others,  for  the  reason 
that  there  is  no  necessary  connection  between  them.  To 
have  one  fact  prove  another  there  must  be  a  necessary  or 
probable  connection  between  the  two." 

RULE  34. — But  the  liabit  of  an  iudividual  being: 
proved,  lie  is  presumed  to  act  in  a  particular  case 
in  accordance  with  that  habit. 

Ill  UHf  rations. 

I.  The  question  is  whether  a  certain  person  had  given  a  receipt  in  a 
certain  case.  He  testified  that  although  he  can  not  remember  that  he 
gave  a  receipt  in  this  particular  case,  yet  he  usually  gave  receipts  in  such 
case.  His  evidence  is  admissible  and  raises  the  presumption  that  he 
gave  the  receipt  in  this  case.* 

*  Eureka  Ins.  Co.  v.  Robinson,    man  v.  Fegley,  14  Id.  376. 
56  Pa.  St.  256,  overruling  Schone- 
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II.  The  question  is  whether  notice  of  additional  insurance  had  been 
given  by  the  insured  to  the  insurer.  The  former  is  unable  to  speak  posi- 
tively, bat  testified  that  it  was  always  his  custom  to  do  so  in  such  cases. 
His  evidence  is  admissible. * 

III.  The  question  is  whether  C,  the  attorney  for  the  plaintiff  In  a 
former  suit,  had  directed  T,  an  officer  to  whom  C  gave  a  writ  for  serv- 
ice, to  take  the  receipt  of  M,  and  not  remove  the  property.  T  testifies 
that  such  directions  were  given;  C,  that  they  were  not.  Evidence  that 
the  uniform  habit  of  C  as  an  attorney  in  delivering  writs  of  attachment 
to  officers  for  service  was  not  to  give  instructions  to  them  to  take  receipts, 
but  to  abstain  from  giving  any  instructions  in  regard  thereto,  is  admis- 
sible, and  will  raise  the  inference  that  0  had  not  done  so  in  the  particu- 
lar case.* 

IV.  The  question  is  whether  a  railroad  has  received  certain  cotton  for 
transportation.  The  copipany*s  agent  testifies  that  it  is  the  custom 
alw.ays  to  weigh  and  mark  goods  taken  for  transportation.  The  cotton 
in  question  was  not  marked.  The  presumption  is  that  it  was  not  received 
by  the  carrier.' 

V.  The  question  is  whether  A  made  a  certain  deposit  on  a  certain  day, 
which  A  alleges  and  the  bank  denies  was  made.  The  bank  cashier  testi- 
fies that  it  is  his  unvar^'ing  habit  to  enter  all  the  deposits  in  the  daily  re- 
ceipts. A 'S  deposit  does  not  appear  in  the  list  of  receipts  for  that  day. 
The  presumption  Ls  that  A  made  no  deposit  as  he  alleges.^ 

YI.  A  suit  is  brought  for  the  loss  by  fire  of  a  quantit>'  of  rice  taken  to 
a  mill  to  be  ground.  A  imdertakes  to  prove  by  parol  the  amount  of  the 
rice  taken  to  the  mill.  The  mill  owner  proves  that  it  is  his  usual  custom 
to  givtf  written  receipts  for  rice  received  by  him.  The  presumption  is 
that  the  receipt  was  so  delivered,  and  A  can  not  prove  the  quantity  by 
parol  without  accounting  for  the  non-production  of  the  receipt.* 

Vn.  The  question  is  whether  B  accepted  a  draft  by  parol.  The  habit 
of  B  in  accepting  drafts  to  do  so  in  writing  is  proved.  The  presumption 
is  that  B  did  not  accept  this  draft  by  parol.^ 

VIII.  The  question  is  whether  a  certain  person  was  personally  served 
with  a  notice  of  dishonor  or  protest.  The  clerk  of  the  bank  testifies  that 
it  js  his  practice  to  do  so.  The  presumption  is  that  it  was  done  in  this 
case.^ 

IX.  The  question  is  whether  a  notice  was  mailed  by  a  notarj\  From 
the  habit  of  the  notary  to  mail  notices  in  all  cases  the  presuiiiption  arises 
that  it  was.' 

'  Eureka  Ins.  Co.  v.  Robin«on.  56  *  Ashe  v.  DeRosset,  8  Jones  (L.) 

Fa.  St.  366.  240. 

«  Hine  v.  Pomeroy,  39  Vt.  211.  «  Smith  v.  Clark,  12  Iowa,  32. 

»  Vaughn   v.  Raleigh,    etc.,  R.  ^  Shove  v.  Wiley,  18  Pick.  568. 

Co.,  63N.  C.  11.  And  see  Kershaw  »  Shove  v.  Wiley,  18  Pick.  561; 

V.  Wright,  5  Mass.  361.  Trabue  v.  Sayre,  1  Bush,  131 ;  Mll- 

^Meighen  v.   Bank,  25   Pa.   St.  ler  v.  Hackley,  5  Johns.  383;   Bell 

2S8.  V.  Hagerstown  Bank,  7  Gill.  227; 
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X.  The  question  is  whether  D  had  paid  his  taxes  in  1882  and  1833. 
The  receipts  of  taxes  issued  to  D  for  nearly  twenty-five  years,  and  cover- 
ing nearly  all  the  period  except  these  two  years,  are  shown.  The  pre- 
sumption is  that  D  paid  the  taxes  in  these  two  years.* 

Case  I.,  where  a  contrary  opinion  was  expressed,  was 
overruled  in  case  II.,  where  it  was  said:  "It  is  evident 
that  (in  case  I.)  the  matter  was  regarded  of  no  importance, 
as  in  truth  it  was  in  that  case.  No  reasons  were  given  and 
no  authoritv  was  cited.  We  think  it  not  uncommon  in 
practice  to  corroborate  the  defective  memory  of  a  witness 
by  proof  of  what  was  his  habit  in  similar  circumstances. 
Thus  a  subscribing  witness  to  a  will  or  bond,  if  unable  to 
recollect  whether  he  saw  the  testator  or  obligor  sign  the 
instrument  or  heard  it  acknowledged,  is  often  permitted  to 
testify  to  his  own  habit,  never  to  sign  as  a  witness  without 
seeing  the  party  sign  whose  signature  he  attests,  or  hearing 
that  signature  acknowledged,  and  it  seems  to  be  persuasive 
and  legitimate  supporting  evidence." 

In  case  III.  the  trial  court  had  rejected  the  evidence,  but 
its  rulings  were  reversed  on  appeal.  * 'There  was  a  conflict," 
said  the  court,  ''between  C  and  T,  C  testifjing  that  he  did 
not,  against  T  testifying  that  he  did.  In  such  cases  it  is 
commonly  claimed  that  the  testimony  of  him  who  testifies 
affirmatively  that  an  act  was  done,  or  an  event  happened 
(other  things  being  equal),  is  less  likely  to  be  erroneous, 
and  is  more  reliable  than  the  testimony  of  him  who  testified 
that  such  act  was  not  done  or  such  an  event  did  not  happen. 
Ordinarilv  it  is  said,  and  justlv,  that  he  who  testifies  to  the 
negative  may  have  forgotten  a  fact  that  actually  took  plac'e, 
while  he  who  testifies  aflirmativelv  can  not  remember  a  fact 
that  never  did  take  place,  and  so  upon  common  principle, 
affecting  and  governing  the  credit  and  weight  to  be  given 
to  testimony  thus  in  conflict,  it  should  rather  be  held  that 

Union  Bank  v.  Stone,  50  Me.  595;  for  presuming  a  contract  by  him  to 

Covle  V.  Gozzler,  2  Cranch  C.  C.  be  usurious  in  a  pHrticulHi-  ease. 

625;   Cookendorfer  v.    Preston,  4  Jackson  v.  Smith,  7  Cow.  717.  And 

How.  317.    But  it  has  been  held  in  see  City  of  Junction  v.  Blades.  41 

New  York  that  proof  of  the  gen-  Pac.  Rep.  677  (Kas.). 

eral    character  of    a  person  as  a  *  Coxe  v.  Deringer,  S2   Pa.   St. 

usurer  is  not  a  proper  foundation  25S. 
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the  one  had  forgotten  than  that  the  other  had  testified 
falsely.  It  seems  proper  as  grounded  in  sound  principle, 
and  sanctioned  by  long  usage,  that  such  aflSrmative  acts  and 
circumstances  as  are  connected  with  or  kindred  to  the  fact 
in  controversy,  and  so  related  to  it  as  to  affect  the  conduct 
or  the  memory  of  the  witness  as  to  the  main  fact,  may  be 
testified  to  by  him  as  bearing  upon  the  likelihood  of  his  not 
having  forgotten  nor  testified  mistakingly  as  to  the  main  fact. 
It  is  conceded,  and  many  cases  are  cited  which  show,  that 
evidence  of  the  character  offered  in  this  case  only  as  cor- 
roborative has  been  received  as  pertinent  and  adequate  of 
itself  to  prove  a  material  fact,  as  in  the  case  of  subscribing 
witnesses  who  have  forgotten  about  having  witnessed  the 
execution  of  a  paper  in  question,  as  in  the  case  of  notices 
of  presentment,  protest,  or  the  like,  when  the  witness  hay 
no  recollection  of  the  fact,  but  testifies  to  his  uniform  habit 
and  course  of  business  in  that  respect  and  to  his  belief 
grounded  upon  it,  and  thus  proves  the  material  fact  about 
which  he  has  no  active  memory." 

In  case  X.  it  was  said:  "This  precise,  methodical  and 
regular  payment  of  the  taxes  on  all  the  five  tracts  early  in 
the  yeai'  was  strong  evidence  of  D's  punctuality.  It 
proved  his  deep  interest  in  the  subject,  which  was  not  likely 
to  fail  in  the  performance  of  his  duty  to  protect  himself. 
It  was  a  very  natural  conclusion  that  a  man  who  always 
paid  his  taxes  promptly  in  biennial  periods  previous  to  the 
time  of  sale,  would  have  paid  them  in  time  in  1S82  and 
1838." 

RULE  35. — But  a  future   continuance  is   never  pre- 
sumed. 

lUustratioiiH. 

I.  A  brings  an  action  against  B  for  f^nticing  liis  minor  son  to  enlist 
in  the  army.  The  question  is  as  to  the  measure  of  damages,  whether  A 
can  recover  for  the  loss  of  service  imtil  the  end  of  his  son's  term  (i.  «., 
three  years  or  the  end  of  the  war,  which  at  the  time  is  raging),  or  only 
to  the  time  of  the  trial.  Held^  the  former,  as  the  law  can  not  presume 
that  the  war  will  continue  to  exist  for  three  years  or  for  any  period.* 

»  Coven   V.   Gray,  34   How.  Pr.  450. 
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II.  In  a  suit  for  divorce  it  is  shown  that  certain  letters  were  written 
by  the  wife  to  a  witness,  three  of  them  containing  confessions  of  adul- 
tery. These  letters  were  destroyed,  while  two  subsequently  received 
were  handed  to  the  custody  of  a  third  person.  Held,  that  there  was  no 
presumption  that  these  last  letters  were  written  on  the  same  subject  or 
contained  similar  confessions.^ 

III.  Machinery  is  shown  to  have  been  in  use  safely  for  years.  There 
is  no  presumption  that  it  will  continue  to  be  safe.' 

''The  enlistment,"  it  was  said  in  case  I..  *'was  to  end 
with  the  war,  and  the  hiw  will  not  presume  in  such  a  cjise 
that  the  war  will  continue  three  years.  The  law  presumes 
that  a  fact  continuous  in  its  character  still  continues  to 
exist  until  a  change  is  shown,  and  so  a  state  of  war  proved 
to  exist  three  years  ago  is  presumed  in  law  to  be  still  exist- 
ing unless  the  contrary  be  shown,  but  the  la>v  indulges  no 
presumi)tion  at  the  present  time  that  ifc  will  continue  three 
years  longer.  On  the  contrary,  war  is  not  the  normal,  but 
an  exceptional  state  of  society,  and  is  generally  regarded  as 
a  thing  not  to  be  desired  either  bv  individuals  or  nations. 
Peace  is  desirable,  and  not  war,  and  the  presumption  is  that 
men  and  nations  will  do  that  which  is  for  their  interests 
and  act  with  reference  to  them.  The  law,  however,  will 
not  indulge  in  any  presumption  in  regard  to  a  future  con- 
dition of  war  or  peace.  God  alone  knows  what  the  future 
bus  in  store  for  nations,  and  finite  courts,  whose  visions 
can  not  penetrate  the  future,  should  not  speculate  as  to  its 
probabilities,  much  less  attempt  to  solve  them  and  make 
them  the  basis  of  their  judgment.  The  rule  is  reasonable 
which  presumes  the  continuance  of  an  existing  fact  at  the 
time  of  the  trial,  for  the  other  party  can  overthrow  it  by 
proof  if  it  be  not  so ;  but  when  it  presumes  a  future  con- 
tinuance the  party  has  no  ability  to  unfold  the  future  and 
give  an  answer  by  his  proof." 

In  case  II.  it  was  said:  **It  was  presumed  that  such  let- 
ters, being  i>art  of  a  series  as  they  are  called,  must  have 
related  to  the  same  subject.  I  know  of  no  principle  upon 
which  everv  friendlv  letter  between  the  same  parties  is  to 

>  Strong  v.  Strong,  1  Abb.  Pr.  »  Godsell  v.  Taylor,  41  Minn.  207. 
(X.  S.)*238. 
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be  presumed  in  law  to  continue  to  advert  to  some  one  sub- 
ject, or  that  confessions  of  guilt  on  that  ?jubject  may  be 
supposed  to  be  reiterated  or  protestations  of  innocence  in- 
serted in  every  one;  every  thing  is  some  time  or  other 
brought  to  an  end,  and  every  subject  is  some  times  absent 
from  our  thoughts  or  >vritings.  Even  a  friend  does  not 
always  continue  to  be  confessor,  and  there  is  no  experience 
of  mankind  which  warrants  the  conclusion  adopted  in  this 
case.'' 

« 

RULE  36. — Au  admission  made  by  a  party  to  a  suit, 
or  his  attorney,  that  a  certain  fact  exists  and  need 
not  be  proved,  does  not  dispense  wltli  proof  of  the 
existence  of  that  fact  subsequent  to  the  date  of 
the  admission. 

Illustration. 

I.  A  sues  C,  as  editor  of  a  paper,  for  a  libel.  On  February  13th  B's 
attorney  files  an  admission  that  B  is  editor.  On  May  1 9th  another  libel 
on  A  appears  in  the  same  paper,  and  A  attempts  to  introduce  this 
libel  in  the  action  for  the  first,  as  showing  the  motive  of  B.  Held,  that 
A  must  first  show  that  B  was  editor  of  the  paper  at  the  time.' 

In  case  I.,  on  the  second  article  being  offered,  Mr. 
Brougham,  who  was  counsel  for  B,  objected  to  its  intro- 
duction on  the  ground  that  there  was  no  evidence  that  B 
was  the  author  of  it.  *'We  have  onlv  admitted  him,"  said 
he,  **to  be  editor  up  to  the  13th  of  February,  and  this  was 
published  afterward."  Mr.  Scarlett  (afterward  Chief 
Baron  Abinger)  argued  that  having  shown  that  B  was  once 
editor,  it  lay  on  him  to  show  that  he  did  not  continue  so. 
But  Lord  Tenterden,  C.  J.,  ruled  agjiinst  him.  "I  do  not 
think,"  said  he,  "that  I  can  hold  that  this  admission  can 
be  extended  to  a  publication  after  its  date.  I  consider  that 
the  admission  goes  down  to  its  date,  but  no  further,"  and 
the  evidence  was  rejected. 

»  McLeod  V.  Wakeley,  3  C.  &  P.  311. 
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RULE  37. — And  a  presumption  is  not  retrospective.^ 

Approved  InM  ir- 
tloT.  Oartls.Sl  All. 
Bep.  a96(Vt.);  Jar- 
▼Is  ▼.  Vanderfiird. 
116  N.  O.  147;  »  8. 
E.  Bep.  802. 

Illuatralions. 

I.  A  deed  is  signed  in  1864  by  Henrietta  C,  her  maiden  name.  There 
is  evidence  that  in  1860  she  was  known  as  Mrs.  D.  There  is  no  pre- 
sumption that  she  was  married  in  1854.' 

II.  Harriet  G  executes  a  deed  in  1854.  The  question  is  whether  she 
was  married  at  the  time.  There  is  evidence  that  she  was  then  over 
twenty -flvp  years  old.  This  raises  no  presumption  that  she  was  then 
married.' 

III.  Depositions  out  of  the  State  are  allowed  to  be  taken  before  ''any 
judge  or  justice  of  the  peace."  A  commission  is  issued  to  Texas :  depo- 
sitions are  taken  before  one  B  on  June  5,  1848,  and  it  is  officially  cer- 
tified on  June  "iBth  that  B  is  a  justice  of  the  peace.  There  is  no  pre- 
sumption from  this  that  B  held  that  office  on  June  5th. ** 

IV.  A  made  a  contract  in  1860.  In  1864  he  was  insane.  There  Is  no 
presumption  that  he  was  insane  in  I860.* 

V.  M  committed  a  burglary  in  1880  in  the  house  of  J.  In  1881  M  was 
tried,  and  it  appeared  on  the  trial  that  J  was  married.  This  raises  no 
presumption  that  J  was  married  at  the  time  of  the  burglary.* 

VI.  It  is  proved  that  one  was  a  clerk  of  court  at  a  certain  date.  This 
does  not  create  a  presumption  that  he  held  the  office  before  that  time.^ 

**The  presumption  of  coverture/'  it  was  said  in  case  1., 
'*is  prospective,  not  retrospective.  If  we  shall  presume 
for  the  i)urpose  of  avoiding  the  deed  executed  by  her  in  her 
maiden  name,  that  she  was  married  six  vears  before  we 
have  any  evidence  that  she  was  married  at  all,  we  might 
with  the  same  propriety  presume  that  she  had  been  married 
sixteen  years.     Such  is  not  the  law." 

In  case  III.  it  was  said:  *'When  the  existence  of  a  sub- 
ject-matter or  relation  has  been  established,  its  continuance 
may  be  presumed..     But  here  we  are  called  upon  to  pre- 

^  Bedding  v.  Gowan,  44  Minn.  ^  Taylor  v.  Cresswell,  45  Md.  422. 
855;  46  N.  W.  Rep.  563.  ^  Murdo«k  v.  SUte,  68  Ala.  567. 

^Erskinev.  Davis,  25  111.  251.  ^  jarvis  v.  Vanderford,  21  8.  E. 

»  Erskine  v.  Davis,  25  111.  251.  Rep.  302  (N.  C). 
*  Bereli  v.  Lytle,  4  Lh.  Ann.  557. 
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sume  from  the  fact  that  a  person  was  qualified  to  act  as  a 
justice  at  a  particular  date,  that  he  was  qualified  so  to  act 
at  a  period  anterior  to  that  date.  Such  a  presumption  is  not 
supported  either  by  reason  or  authority."  In  maritime  law, 
a  different  rule  seems  to  prevail.  Thus  a  ship  soon  after 
leaving  port  becomes  so  leaky  and  disabled  as  to  be  unable 
to  proceed.  There  is  no  evidence  that  she  encountered  any 
great  storm  or  peril  of  the  sea.  The  presumption  is  that 
she  was  unseaworthy  when  she  sailed."^ 

In  case  V-  it  was  said:  *'When  the  existence  of  a  per- 
sonal relation  or  a  state  of  things  continuous  in  its  nature 
is  once  established  by  proof,  the  law  presumes  that  such 
status  continues  to  exist  as  before,  until  the  contrary  is 
proved,  or  until  a  different  presumption  is  raised  from  the 
nature  of  the  subject  in  question.  But  this  presumption 
can  not  be  permitted  to  operate  retrospectively,  so  as  to 
infer  the  prior  existence  of  coverture  or  other  like  relation- 
ship from  proof  of  its  present  existence.  It  may  be  that 
the  parties  contracted  the  relationship  within  a  few  days 
before -the  trial. "^ 

Evidence  merely  of  the  existence  of  an  agreement  between 
the  parties  to  a  chattel  mortgage  not  to  record  the  instru- 
ment would  not  justify  a  finding  that  the  agreement  was 
made  when  the  mortgage  was  executed,  or  before  that  time.^ 
It  will  be  presumed  on  appeal  that  an  ordinance  on  which 
plaintiff's  judgment  was  based  was  in  force  at  the  time  of 
the  accident,  though  the  bill  merely  alleges  its  existence  at 
the  time  of  suit.*  So  it  is  presumed,  in  the  absence  of  evi- 
dence on  the  subject,  that  an  ancient  land  certificate,  com- 
ing from  the  custody  of  the  general  land  oflice,  with  a 
transfer  indorsed  on  it,  bore  the  indorsement  at  the  time 
it  was  filed.*^ 

» Wright  V.    Orient   Ins.  Co.,  6  Straw  Ooods   Mfg.    Co.,    39    Atl. 

Bosw.  270;  1  Arnould  on  In8.6S6,  §  Rep.  314. 

255.  ^  Atchison  R.  Co.  v.  Feeban.  3(i 

2  See  Fogg  v.  Moulton.  59  N.  H.  N.  E.  Rep  1036  (111.). 

499.  «  Timmony  v.   Burns.  42  S.  W. 

3  Edelhoff     V.     Horner  -  Miliar    Rep.  133. 
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RULE  38.— In  case  of  conflictingr^presumptioiiSy  the 
presuiuption  of  the  continuance  of  things  is 
weaker  than  the  presumption  of  innocence. 

Illustrations, 

I.  A  bankrupt  in  1837  makes  a  scheduled  return  of  his  property.  It 
is  afterward  discovered  that  In  1835  he  owned  certain  property  which 
was  not  included  in  the  schedule.  There  is  no  presumption  that  he 
owned  this  property  in  1837,  for  the  presumption  is  that  he  did  not  com- 
mit a  fraud. > 

II.  A  was  adjudged  insane  and  a  guardian  appointed  for  him.  Three 
years  later  he  was  married,  and  three  years  after  that  discharged  from 
the  guardianship.  The  parties  lived  together  as  man  and  wife  for  thirtj- 
years,  until  A*s  death.  Held^  that  the  presumption  that  A  was  insane 
when  he  married  is  overthrown  by  the  presumption  of  the  legalitj^  of 
the  marriage.' 

»  Powell  V.  Knox,  16  Al.i.  634.  «  Castor  v.  Davis.  22  X.  E.  Rep. 

110  (Ind.). 


CHAPTER  IX. 


THE  PRESUMPTION  OF  LIFE. 


BUIiE  30. — liove  of  life  is  presumed^  (a),  and  a  per- 
son proved  to  have  been  alive  at  a 
former  time  is  presumed  to  be  alive 
at  the  present  time/  until  his  death 
is  proved  or  a  presumption  of  death 
arises  (b). 


Approved  In 
Davidson  v.  Wall- 
Ingford,  88  Tex.  619 ; 
83  8.  W.  Bep.  1080; 
Walcott  ▼.  Ins.  Oc, 
€4  VL.  321;  34  Atl. 
Rep.  996. 


Illustrations. 

A. 

I.  H  is  found  dead.  An  examination  reveals  that  hig  death  was 
caused  by  taking  arsenic.  H^s  life  is  insured,  and  the  question  arises 
whether  his  death  was  caused  by  suicide  or  accident.  The  presumption 
is  that  it  was  caused  by  the  latter.' 

n.  W  is  killed  by  a  railroad  engine.  The  question  is  whether  W 
could  or  could  not  have  escaped  the  peril  if  he  had  desired  to.  The  pre- 
sumption is  that  he  could  not.< 


>  Illinois  Cent.  R.  Co.  v.  Cragin, 
71  111.  184. 

«  King  V.  Fowler,  11  Pick.  302; 
Innes  V.  Campbell,  1  Bawie,  375; 
Fulweiler  v.  Baugher,  15  S.  &  B. 
45;  Fennefather  v.  Pennefather, 
Irish  Rep.  6  Eq.  171 ;  O'Gara  v. 
Eisenlohr.  38  N.  Y.  296;  Battin  v. 
BIgelow,  1  Pet.  C.  C.  453;  Hall  v. 
Com.,  Hardin  (Ky.),  480;  Lowe  v. 
Foulke,  103  HI.  58;  Davidson  v. 
WaUingford,  88  Tex.  619;  32  S.  W. 
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Rep.  1030;  Ballard  v.  Carmichael, 
18  S.  W.  Rep.  734  (Tex.) ;  Shriver 
V.  State,  65  Md.  278;  4  Atl.  Rep. 
679. 

8  Guardian  Life  Ins.  Co.  v.  Hogan, 
80  111.  35. 

<  Way  V.  Illinois  Cent.  R.  Co.,  40 
Iowa,  342 ;  Morrison  v.  New  York 
Cent.  R.  Co.,63N.Y.643.  But  see 
Dunlavey  v.  R.  Co.,  23  N.  W.Rep. 
911 ;  Whitsett  v.  R.  Co.,  25  N.  W. 
Rep.  104  (Iowa).  • 
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III.  A  person  is  found  dead.  The  presumption  is  that  his  death  was 
natural  or  accidental.^ 

rv.  A  is  found  drowned.  The  presumption  is  that  the  drowning  was 
accidental.* 

y.  A  person  crossing  a  railroad  track  will  be  presumed  to  have  exer- 
cised due  care  and  diligence.^ 

In  case  I.  it  was  laid  down  that  where  there  is  the  occur- 
rence of  death  merely,  and  no  evidence  upon  the  subject, 
the  presumption  is  that  it  was  from  natural  causes,  and  not 
an  act  of  self-destruction.  This  presumption  prevails  in 
the  absence  of  proof  or  in  cases  where  the  evidence  on  this 
point  is  equally  balanced. 

In  case  II.  the  instincts  prompting  the  preservation  of 
life  was  said  to  be  properly  thrown  into  the  scale  of  evi- 
dence, like  the  presumptions  of  sanity  and  innocence. 

In  case  III.  it  was  said:  "The  party  alleging  suicide 
must  prove  it.  The  mere  fact  of  death  in  an  unknown 
manner  creates  no  legal  presumption  of  suicide.  Upon 
evenly  balanced  testimony  the  law  assumes  innocence  rather 
than  crime.  Preponderating  evidence  is  necessary  to  estab- 
lish the  latter." 

B. 

I.  In  1831  the  State  of  Georgia  granted  a  tract  of  land  to  one  T,  who 
had  heen  a  soldier  in  the  revolutionary  war.  In  an  action  brought  in 
1867  there  is  no  presumption  that  T  is  dead  at  this  last  date.** 

II.  A,  an  infant,  and  his  father  executed  a  deed  binding  A  to  C  for 
a  term  of  years.  Subsequently  the  infant  brings  an  action  on  the  deed. 
There  is  no  proof  that  the  father  was  alive  at  this  time.  The  presump- 
tion of  law  is  that  C  was  alive.* 

III.  A  patent  of  land  is  produced  granted  to  O  in  1695.  It  can  not  be 
presumed  that  O  was  not  alive  in  1778.^ 

lY.  It  was  shown  in  1843  that  II,  whose  deposition  in  a  case  was 
taken  in  1822,  was  then  fifty-nine  years  old,  and  in  bad  health.    lie  lived 

'  Qerraain  v.  Brooklyn  Life  Ins.        ^  Crumpley   v.   R.   Co.,  Ill  Mo. 

Co.,   26  Hun,  604.    But  this  pre-  152. 

sumption  does  not  extend  to  an        *  Watson  v.  Tindal,  24  Ga.  494. 
insane  man,  found  dead.    Id.  *  Letts  v.  Brooks,  Hill  A  Denio, 

2  Continental  Ins.    Co.   v.   Del-  361. 
peuch,  ^  Pa.  St.  235.  «  Hammond  v.  Inloes.  4  Md.  140. 
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then  in  New  York  City.  He  is  not  sliown  to  have  ever  left  there,  but  his 
address  is  not  now  (1843)  known  at  the  post-office,  nor  is  it  in  the  city 
directory.    There  is  no  presumption  that  H  is  now^  (1843)  dead.^ 

V.  In  an  action  on  a  recognizance  given  by  M,  the  plea  is  that  since 
its  execution  M  has  died.  The  burden  of  proving  the  death  of  M  is  on 
the  defendant.' 

VI.  J  H  T,  a  young  sailor,  was  last  seen  in  the  summer  of  1840  going 
to  Portsmouth  to  embark  on  board  ship.  He  was  not  subsequently  seen. 
His  grandmother  died  in  March,  1841.  The  presumption  is  that  he  sur- 
vived his  grandmotlier.3 

VII.  In  1732  a  deposition  of  a  witness'made  in  1682  is  offered.  There 
being  no  proof  that  the  witness  is  dead,  the  presumption  is  that  he  is  still 
alive,  and  that  deposition  is  inadmissible.^ 

VIIL  A  is  shown,  in  a  case  tried  in  1837,  to  have  been  alive  in  the  year 
1834.    The  law  will  not  infer  that  A  is  dead  without  some  evidence.* 

In  csise  Iff.  the  court  said:    '*The  death  of  a  person  may 
be  presumed  after  a  long  lapse  of  time,"  without  attempting 
to  sav  what  that  time  was.     But  on  the  other  hand,  it  laid 
it  down  that  '*when  persons  are  known  to  have  survived 
r  ninety  and  one  hundred  years  we  can  not  say  that  others 

have  died  at  an  earlier  age  without  some  evidence  on  the 
subject."  In  a  subseciuent  case  in  the  same  State^  the 
court  was  e(iually  contradictory.  '^Though  there  is  no  legal 
presumption  of  the  period  when  death  occurred  or  up  to 
which  life  endured,"  said  Alvey,  J.,  ''yet  it  may  be  pre- 
sumed that  Jacob  (iiles  died  before  the  bringing  of  this  suit, 
because  it  would  be  contradictory  to  the  ordinary  course  of 
nature  that  he  should  be  living  at  that  time.''"  It  nowhere 
apf)ears  in  the  opinion  at  what  date  the  suit  was  instituted. 
John  (liles,  the  father  of  Jacob,  died  in  1725 ;  he  had  eight 
children,  of  whom  Jacob  was  the  second.  In  17fi2  Jacob 
nuide  a  deed  of  the  land  in  controversy.  Alvey,  J.,  deliv- 
ered the  judgment  in  which  these  views  were  expressed  in 
the  year  18()8.« 

*  Hi'  Hall,  1  Wall.  Jr.  85.  ^  In  a  recent  Canadian  case  it  is 
'^  Wilson  V.  Hodges,  2  East,  313.  held  that  it  will  be  presumed  that 
^  Re  Tindairs  Trust.  30  Beav.  151 .    one  who  was  a  married  man  in  1805 

*  Benson  v.  Oliver,  2  Strange,  was  dead  in  1884.  Clinch  v.  Per- 
J>20.  nette,  24  Can.  S.  C.  385. 

*  Atkins  V.  Warrington,  Best  Kv.  *  And  see  Jarboe  v.  McAfee,  7  B. 
412;  Chitty  Pldg..  610.  Hon.  282. 

«  Sprigg  V.  Moale.  28  Md.  50<;. 
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Incase  IV.  Mr.  Justice  Baldwin  said:  "The  life  of  a 
person  once  shown  to  exist  is  intended  to  continue  till  the 
contrary  be  proved,  or  is  to  be  presumed  from  the  nature 
of  the  case.  Direct  proof  is  not  here  offered.  Are  the 
facts  which  are  shown  sufficient  to  supply  its  place?  The 
witness,  if  alive,  is  eighty  years  old;  an  age  that  we  may 
admit  is  an  advanced  one,  but  is  yet  one  to  which  life 
is  occasionally — nay,  not  unfrequently,  prolonged.  The 
court  can  not  therefore  presume,  as  of  course,  that  Hall 
has  not  reached  it.  Lord  Hale  has  indeed  said  that  it  shall 
be  presumed  life  will  not  exceed  ninety-nine  years, ^  and  it 
may  be  inferred  that  a  man,  if  of  any  age  already,  will  not 
live  eighty  years  besides  ;'^  but  Chief  Baron  Reynolds  re- 
fused to  presume  a  witness  dead  who  had  been  examined 
sixty  years  before,  there  having  been  no  proper  searches  or 
inquiry  made  after  him.  Neither  does  the  circumstance 
that  the  witness  was  in  bad  health  in  1722  infer,  as  neces- 
sary consequence,  that  he  is  now  dead.  The  difficulty  is 
here — that  the  expression  'bad  health'  is  indeterminate. 
There  are  manifold  sorts  of  bad  health,  and  many  degrees 
in  most  of  them.  Show  me  that  Hall  was  the  subject  of 
some  quick,  consuming  disease,  or  of  any  specific  malady 
at  all,  and  you  will  change  the  case.  Suppose  that  his  ^bad 
health'  was  temporary,  or  that  the  expression  means  only 
that  his  health  was  not  robust.  A  man  in  bad  health  at  one 
time  may  recover  afterward;  that  depends  entirely  upon 
the  nature  of  his  disorder  and  mode  of  treatment  and  vigor 
of  his  constitution.  And  the  valetudinarian  often  prolongs 
an  existence  beyond  him  who,  in  the  carelessness  of  health, 
may  be  suddenly  cut  down.  In  the  case  cited  from  13 
Vesey  •'  the  health  was  very  bad  (the  chancellor  speaks  of  it 
as  'desperate'),  and  the  man  was  to  have  been  heard  of  six 
months  after  he  went  away,  several  years  before.  *  *  • 
Is  the  case  essentially  changed  by  the  inquiries  made  at  the 
post-office?     This  difficulty   occurs — that  there  is  nothing 

'Weale  v.  Lomer,  Pollex,  55.  ^  Webster  v.  Birchmore. 

^Napper    v.   Saunders,  Hutton, 
118;  Keeble's  Case.  Littleton,  370. 
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to  show  that  H  was  a  person  likely  to  be  known  there ; 
that  he  was  in  the  habit  of  receiving  letters,  or  that  he  was 
a  person  of  any  note  or  consequence.  It  is  no  presump- 
tion of  law  that  the  runners  at  the  post-office  know,  so  as 
to  answer  at  first  inquiry,  the  name  and  residence  of  every 
person  in  a  populous  city.  Remarks  of  a  similar  sort  apply 
to  the  inference  which  would  be  drawn  from  the  absence 
of  the  name  from  the  directory.  Indeed,  in  the  insignifi- 
cance of  advanced  old  age,  a  man  has  generally  ceased  to 
make  impression  on  the  busy  world  or  to  be  enrolled  on 
the  register  of  its  active  concerns.  It  seems  to  me  difficult 
to  suppose  that  direct  evidence  can  not  be  given  of  a  death 
which,  if  it  has  occurred,  has  occurred  close  to  us,  and  since 
1822.  Or  did  H  ever  leave  the  place  of  his  former  resi- 
dence? Let  this  fact  be  shown,  and  that  his  friends  have 
not  heard  of  him  for  seven  vears.  Had  he  no  friends — let 
that  fact  be  shown.  The  difficulty  is  that  the  plaintiff  does 
not  show  that  he  has  made  proper  search  or  inquiry  for  H. 
Had  he  done  this,  and  been  unable  to  hear  any  thing  of  the 
person,  I  should  be  of  opinion  to  receive  the  testimony. 
But  there  is  a  meagerness  about  all  this  part  of  the  case 
which  is  unsatisfactory,  to  use  no  harsher  adjective.  It 
shuts  up  the  access  to  presumption,  which  would  have 
otherwise  been  easy.  In  short,  I  see  nothing  in  any  of  the 
circumstances  shown,  nor  in  all  of  them  together,  which, 
in  the  absence  of  proper  inquiry,  brings  that  weight  and 
conclusiveness  which  ought  to  exist  before  you  set  aside  a 
wise  and  deep  laid  rule  of  law."^ 

In  case  V.  Lord  Ellenborough  said  he  relied  on  the  earlier 
case  of  Throgmorton  v.  Walton,'^  where  it  was  decided  that 
where  the  issue  is  upon  the  life  or  death  of  a  person  once 
shown  to  be  living,  the  proof  of  the  fact  lies  on  the  party 

^  In  the  absence  of  proof  or  cir-  fen  dan  t  in  trespass    to    try    title, 

cumstanees    authorizing    a    pre-  who    claims    throiijj^h    a    remote 

sumption  of   fact,   no  le^al  pre-  grantor,    claiming    through    such 

sumption,  as  to  the  death  or  time  decedent.    Ballard  v.  Carmichael, 

of  death  of  one  entitled  to  land.  IS  S.  W.  Rep.  734  (Tex.). 

can  be  invoiced  in  favor  of  a  de-  <  2  Rolle.  461. 
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[rule  40. 


who  asserts  the  death ;  for  that  the  presumption  is  that  the 
party  continues  alive  until  the  contrary  is  .shown. 

In  a  New  York  case  it  was  said:  * 'There  is  nothing  in 
the  point  raised  on  the  i)art  of  the  defendant  that  the  trus- 
tees are  to  be  presumed  dead  from  the  hipse  of  time  since 
they  were  heard  from.  The  rule  is  that  the  proof  of  the 
death  of  a  person  known  to  be  once  living  is  incumbent 
upon  the  party  who  asserts  his  death ;  for  it  is  presumed 
that  he  still  lives  until  the  contrary  be  proved.  The  pre- 
sumption of  death  from  any  lapse  of  time  wliicli  the  evi- 
dence in  this  case  could  justify,  would  only  apply  wliere  the 
individual  alleged  to  be  dead  has  left  the  phu^e  of  his  domi- 
cile and  had  not  been  hoard  of  for  seven  years  or  more. 
No  such  proof  was  given  or  offered  in  the  present  case.''^ 

The  plaintiff  has  the  burden  of  proof  that  a  third  [)erson 
was  living  at  the  time  of  certain  acts  complained  of  when 
the  rights  alleged,  as  the  basis  of  the  action  would  ccjise 
with  the  death  of  such  person. ^ 

BUL!E  40. — Death   may  be  proved  by    reputation/^   by 
hearsay,  or  by  evidence  of  facts  inconsistent  with 


1  Duke  of  Cumberland  v.  Gnives. 
9  Barb.  60S. 

«  Clattin  V.  R.  Co.,  157  Mass.  4S9. 

'  The  question  of  proof  of  death 
by  reputation  was  exhaustively 
discussed  in  the  Supreme  Court  of 
Vermont  in  Be  Uurlburt's  Estate, 
35  Atl.  Rep.  77.  The  i^sue  was 
whether  Edmund  W.  Hurlburt  was 
dead,  and,  if  dead,  whether  he 
died  before  his  father,  Wait  Hurl- 
burt, did,  which  was  on  Decem- 
ber 14,  1SS4.  It  appeared  that 
Edmund  went  to  DeviTs  Lake, 
Dal(.,  some  time  in  1882,  and  con- 
tinued to  reside  there,  and  at 
Grand  Forks,  Dak.,  living  a  rather 
reckless  and  dissipated  life,  till 
about  August  25,  ^885.  whan  he 
•  disappeared  from  Grand  Forks, 
and  has  not  been  seen  nor  heard  of 


since.  As  tending  lo  prove  that 
he  was  dead,  and  that  he  died  be- 
fore his  father  did,  theappeilant(I) 
offered  to  sliow  by  the  mother  and 
sister  of  Edmund,  residents  of 
Chittenden  eountv,  Vt.,  and  his 
brother,  George  VV.  Hurlburt,  the 
appellant  in  this  case,  and  a  resi- 
dent of  Massacbusett^,  the  general 
reputation  in  the  family  as  to 
Edmond's  death,  not  claiming 
that  such  reputatioo  was  derived 
from  the  declarations  of  any  de- 
ceased member  of  the  family.  The 
evidence  was  excluded.  The  ap- 
pellant (2)  offered  to  prove  that  at 
the  lime  of  Edmond's  disappear- 
ance it  was  generally  reported 
among  his  friends  and  acquaint- 
ances, both  at  Grand  Forks  and 
DeviPs  Lake,  that  he  was  killed  or 
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the  theory  of  the    existence    of   life/      (See  also 
Post  Rules  48-52. 

Illustralions. 

I.  The  question  in  1869  is  whether  H.  who  was  alive  in  1845,  i»;  dead. 
Acquaintances  testify  that  his  death,  in  1845,  was  announced  in  the 
newspapers,  and  that  his  friends  spoke  of  him  as  heing  dead.  This 
overturns  the  presumption  that  he  is  alive.^ 

II.  K  was  married  in  1719.  and  had  six  children.  It  is  proved  that 
inquiry  had  been  made  where  information  of  them  would  naturally  be 
obtained,  and  no  account  of  five  of  them  could  be  had.  This  is  held 
Bufliclent,  seventy  years  having  elapsed,  to  justify  the  inference  that 
they  were  de.id  without  lawful  issue.' 

Iir.  Forty-eight  years  before,  a  conveyance  was  made  to  one  C  by 
order  of  court.  No  claim  has  since  beenlnade  by  parties  who,  if  living, 
would  be  entitled.    Tbe  presumption  is  that  they  are  dead.^ 

IV.  The  insured,  a  Stewart  on  a  ship,  went  on  board  at  a  port.  A 
hat  which  be  had  on  at  the  time  was  found  in  his  cabin.    Since  then  for 

drowned,  and  that  such   was  still  among    his     living    friends     and 

the  reputation  there  in  1893.    This  acquaintances.        Numerous     au- 

evidence  was  also  excluded.    On  thorities    are    cited    in    both    the 

appeal    the    culings    below    were  majority  and  dissenting  opinions, 

alllrmed  on  both   points.     (1)  On  See  Vougbt  v.  Williams,  46  Hun, 

the  first  point  the  court  held  that  638;  Blaisdell  v.  Bickum,  139  Mass. 

''general  reputation  in  the  family,"  230;   1   N.  E.   Rep.   281;   Ross  v. 

which  is  admissible  in   matters  of  Loomis,   64  Iowa,  432;  20  N.  W. 

pedigree,  or  to  establish  the  facts  Rep.  749. 

of  birth,  marriage  or  death,  is  ^  Anderson  v.  Parker,  6  Cal.  197; 
confined  to  declarations  of  de-  Jackson  v.  Etz,  5  Cow.  319;  Seheel 
ceased  members  of  the  family,  and  v.  Eidman.  77  111.  304;  Bailey  v. 
family  history  and  traditions  Bailey,  36  Mich.  185;  John  Han- 
handed  down  by  declarations  of  cock  Ins.  Co.  v.  Moore,  34  Mich, 
deceased  members,  in  either  case  41;  Crouch  v.  Eveleth,  1.5  Mass. 
made  ante  litem  motam^  and  ^305;  Ruloff  v.  I'eople.  IS  N.  Y. 
originating  with  persons  pre-  129;  jBe  Morrison's  Estate,  5  Pa. 
sumed  to  have  competent  knowl-  Dist.  Rep.571;  i?eNolting,  43Hun, 
edge  of  the  facts  stated;  and  evi-  456;  Jamison  v.  Smith,  35  La.  Ann. 
dence  of  the  opinion  or  belief  of  609. 

the  living  members  of  a  family  as  '  Ringhouse   v.   Keever,   49    111. 

to  the  death  of  another  member  is  470. 

not  within  the  rule,  and  is  inad-  ^  King  v.  Fowler,  11  Pick.  302. 

missible.    (2)  On  the  second  point  *  Allen  v.  Lyons.  2  Wash.  C.  C. 

tbe  court  held,  generally,   that  a  475;  Thomas  v.  Visitors  of  Frede- 

person^B  death  cannot  be   estab-  rick  Co.  School,  7  Gill  &  J.  385. 
lished      by     general      reputation 
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three  and  one-half  years  nothing  has  been  heard  of  him.    Held^  not 
saflScient  to  OYercome  the  presumption  of  life.^ 

y.  Plaintiff  claimed  ander  a  conveyance  executed  by  five  sisters, 
claiming  to  be  heirs  of  their  deceased  brother,  L.  The  defense  was 
that  it  did  not  appear  that  L's  mother  was  dead  at  the  time  of  the  con- 
veyance, and  that,  under  the  civil  law  then  in  force,  she,  and  not  her 
daughters,  were  L^s  heirs.  Held,  that  the  fact  of  the  mother^s  death 
prior  to  the  execution  of  the  conveyance,  August,  14,  1860,  would  not  be 
inferred  from  the  statement  of  a  witness  that  some  of  the  sisters  had 
had  trustees  ever  since  the  death  of  their  mother,  and  that  he  was  ap- 
pointed trustee  in  1860,  nor  from  the  fact  that  the  mother  did  not  join 
in  the  conveyance.' 

VI.  A  married  man,  drawing  a  pension,  had  left  his  family,  and  had 
not  been  heard  of,  either  by  his  family  or  the  officers  of  the  pension  de- 
partment, for  more  than  twenty  years.  Held^  sufficient  proof  of  his 
death.' 

Vn.  The  question  is  whether  the  brother  of  A  died  before  bim.  It 
appeared  that  the  brother  was  born  in  1736.  that  his  father  died  testate 
In  1777,  without  mentioning  him  in  his  will,  though  all  other  members 
of  the  family  were  mentioned,  and  that  no  record  of  the  brother*s  death 
was  found  either  on  the  head-stones  or  in  the  records  of  the  town  where 
his  birth  was  recorded.  Held,  to  authorize  a  finding  that  the  brother 
died  before  A.^ 

BUIiE  41 . — One  who  Is  proved  to  have  been  unmarried 
when  last  known  to  be  alive  will  be  presumed  to 
have  died  childless;  but  It  Is  otherwise  where  he 
or  she  was  married  when  last  known  to  be  alive/ 

Illusli'ations, 

I.  W  emigrated  from  Australia  to  Ireland  in  1854,  and  continues  to 
communicate  with  bis  relatives  in  Ireland  until  1856.  Since  then  noth- 
ing has  been  heard  of  him,  though  inquiries  had  been  made.  When  he 
left  Ireland  he  was  unmarried.  In  1866  the  presumption  is  that  W  was 
dead  without  issue.^ 


1  Straub  v.  Grand  Lodge,  37  N. 
Y.  (S.)  750. 

*  Lindsay  v.  Freeman,  18  S.  W. 
Rep.  727  (Tex.). 

»  Harden  v.  City  of  Boston,  29  N. 
E.  Rep.  588  (Mass.). 

*  Butrick  v.  Tilton,  29  N.  E.  Rep. 
1088  (Mass.). 

*  McComb  v.  Wright,  5  Johns. 
Ch.  263;  Hammond  v.  Inloes,  4 
Md.  140;  Stinchfield  v.  Emerson, 


52  Me.  465;  Peterkin  v.  Inloes,  4 
Md.  175;  Sprigg  v.  Moale,  28  Id. 
606;  Emerson  v.  White.  29  N.  H. 
482;  Oldnall  v.  Deakin,  3  C.  &  P. 
404;  Banning  v.  Grifiin,  15  East, 
293;  Richards  v.  Richards.  Id.  294 ; 
Oldham  v.  Wolley,  8  B.  &  C.  22; 
Dunn  v.  Snowden,  32  L.  J.  (Ch.) 
104;  Hays  v.  Tribble,  3  B.  Mon. 
109. 
«  He  Webb,  Irish  Rep.  5  Eq.  235. 
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II.  It  is  proved  that  D  R,  with  a  wife  and  one  child,  left  his  home  in 
1824.  He  has  not,  in  1854,  been  heard  of.  The  presumption  is  that  D 
R  is  dead,'  but  there  is  no  presumption  that  he  has  no  issue  living.* 

III.  A  married  woman  went  from  Ireland  to  America  in  1847  with 
her  husband  and  seven  children.  8be  dies  in  America  in  1866.  There 
is  no  presumptibn  in  1876  that  all  the  seven  children  have  died  without 
issue. ^ 

In  case  II.  it  was  said :  '^As  nothing  had  been  heard  from 
D  R  for  many  years,  the  law  would  raise  a  presumption  of 
his  death ;  and  had  he  been  a  bachelor  when  last  known  or 
heard  from,  the  presumption  would  be  that  he  died  unmar- 
ried and  without  issue ;  but  as  he  had  a  wife  and  child  in 
full  life  when  he  left  the  country,  the  presumption  of  his 
death  would  not  ignore  their  existence." 

RUIiE  42. — But  it  is  to  be   presumed  that   a   person 
proved  to  be  dead  left  an  heir/ 

Illastratio7i8, 

I.  P  mortgaged  certain  real  estate  to  1\  and  died  intestate,  without 
disposing  of  the  equity  of  redemption.  T  files  a  bill  against  the  admin- 
istrator to  foreclose  the  mortgage.  The  heirs  of  P  should  have  been 
added,  as  the  presumption  is  that  P  left  heirs.^ 

II.  A  was  entitled  to  part  of  a  piece  of  land  if  B  died  childless.  B 
left  the  State  in  1868,  unmarried,  was  la$:t  heard  from  in  1875.  and  it  was 
the  presumption  of  law  that  he  died  in  1882,  before  the  suit  was  brought. 
Held^  that  there  was  no  presumption  that  B  died  childless.* 

In  case  I.  it  was  said:  '*It  is  insisted  that  there  is  noth- 
ing in  this  case  to  show  that  the  mortgagor  had  heirs  to 
whom  the  equity  of  redemption  descended.  Under  our  law 
the  presumption  clearly  is  that  he  left  heirs  capable  of  suc- 
ceeding to  the  estate;  and  there  is  nothing  in  the  record  to 
repel  the  presumption.  The  constitution  declares  that  *no 
conviction  shall  work  corruption  of  blood  or  forfeiture  of 

^  See  Bule  43.  intestacy,  see  McClanahan  v.  Wil- 

>  Campbell  v.   Reed,  24  Pa.  St.  iiams,  35  N.  E.  Rep.  897  (Ind.). 

498.  «  Harvey  v.  Thornton,  14  111.  217. 

«  Mnllaly  v.  Walsh,  Irish  Rep.  6  «  Still  v.  Hutto,  26  S.  E.  Rep.  713 

C.  L.  315.  (S.  C). 

^  As  to  the  presumption  against 
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estate.'  The  statute  provides  that  the  estate  of  a  person 
dj'ing  intestate  shall  go  to  the  next  of  kin,  however  remote 
in  degriBe;  and  aliens  and  non-residents  are  as  capable  of 
taking  the  estate  as  citizens  or  residents.  It  is  diflScult, 
therefore,  to  imagine  a  case,  unless  it  be  that  6f  a  bastard, 
dying  intestate  and  without  issue,  Avhere  an  intestate  does 
not  leave  kindred  on  whom  the  law  casts  his  estate.  It 
sometimes  happens  that  the  State  ac(|uires  an  estate  under 
the  operation  of  the  law  of  escheat,  but  that  may  be  not 
because  there  are  no  persons  in  esse  to  take  (he  estate,  but 
because  they  do  not  appear  to  claim  it.  The  presumption 
is  so  violent  that  the  estate  of  an  intestate  is  transmitted  to 
others  by  descent,  that  it  can  only  be  repelled  by  proof 
that  the  fact  is  otherwise.  It  may  i)erhaps  be,  if  the  bill 
had  contained  an  alleofation  that  the  mortjrajiror  died  with- 
out  heirs,  that  the  decree  might  be  sustained.  But  in  the 
absence  of  such  an  averment,  it  is  dearly  the  duty  of  the 
court  to  intend  that  there  are  persons  in  existence  who  in- 
herited the  e<iuity  of  redemption,  and  they  nmst  be  l)rought 
into  the  case  before  a  decree  of  foreclosure  can  properly  be 
entered.  If  the  heirs  are  not  known  they  can,  under  the 
statute,  be  proceeded  against  as  unknown  persons."^ 


1  Uays  V.  Tribble,  3  B.  Mon. 
106;  Sprigs  v.  Moule,  2S  Md.  497; 
Stinchaeld  v.  Emerson, 52  Me.  465; 
Bank  of  Louisville  v.  Board  of 
Trustees.  83  Ky.  210;  Faulkner  v. 
WilUinan,  16  S.  W.  Rep.  352  (Ky.)  ; 
Shriver  v.  State,  05  Md.  278;  4  Ail. 


Rep.  679;  Ilanimond  v.  Inloes,  4 
Md.  174.  But  see  King  v.  Fowler, 
11  Pick.  302;  McConib  v.  Wright,  5 
Jobns.  Ch.  263;  Ob^ipmaa  v.  Kim- 
ball, 22  Atl.  Rep.  254  (Me.)  ;  But- 
rick  V.  Tilton,  29  N.  E.  Rep.  1088 
(Mass.). 


CHAPTER  X 

THE  PRESUMPTION  OF  DEATU. 

RULE  43. — An  absentee  shown  not  to  have  been  lieard 

Approved    in      of  for  seven  years   by   persons   who,  If 

f.r.'ir  J;«^A",!f^^      lie  Iiad  l>een  alive  would  naturally  have 

loo  111.   608;    40  M.    Dtm 

Rep.  1028.  heard  of  him,  is  presumed'  to  have  been 

alive   until    the   expiry   of  such   seven    years,    and  to 
have  died  at  the  end  of  that  term.' 

■ 

IllnHtrations. 

I.     In  the  middle  of  Xovember,  184G.  Captain  M.  in  command  of  a  ship 
of  war  witb  ten  seamen,  sailed  on  a  launcb  from  San  Francisco  to  Fort 


*  The  presumption  is,  of  course, 
rebuttable.  Thomas  v.  Thomas, 
124  Pa.  St.  646.  The  statutory 
provision  in  Mississippi,  that  any 
one  who  absents  himself  from  the 
State  or  conceals  himself  within  it 
for  seven  years  without  bein^  heard 
of  shall  be  presumed  to  be  dead, 
does  not  include  youn^r  children, 
as  they  are  incapable  of  absenting 
and  concealing.  Manly  v.  Patter- 
son. 73  Miss.  417;  19  South.  Rep. 
236. 

•Stevens  v.  McNamara.  36  Me. 
176;  Doe  v.  Flanagan,  1  Ga.  538; 
Spears  v.  Burton, 31  Miss.  554 ;  Craig 
v.  Craig,  1  Bailey  (Eq.)  (S.  C), 
102;  Clark  v.  Cummings,  5  Barb. 
353;  Tilly  v.  Tilly.  2  Bland  Ch.  444: 
Foulks  y.  Rhea.  7  Bush,  568;  Asli- 
bttry  ▼.Sanders, 8  Cal.62;  Godfrey 
▼.  Schmidt,  1   Cheves  (S.  C).  57; 


Moffett  V.  Varden,  5  Cranch  C.  C. 
658;  Anonymous,  2  tiayw.  (S.  C), 
134;   Bowden   v.   Evans,  2  Hayw 
(S.  C.)  222;  Crawford  v.  Elliott.  1 
Uoust.   (Del.)    465;     Hancock    v 
Ameiimn  Life  Ins.  Co..  62  Mo.  26 
Smith  V.  Knovvlion,  11  X.  U.  196 
King  V.  Paddock,  18  Johns.   141 
Bradley  v.  Bradley,  4  VVhart.  173 
Loring  v.  Stelnman,   1   Mete.  210 
Spears  v.    Burton,   31    Miss.    547 
Forsaiih  v.  Clark,  21    X.    H.  424 
Rosenthal  v.  Mayhiigh,  33  Ohio  St 
155;   Rice   v.   Lumley,  10  /d.  596 
Youngs  V.  Heffner,  36  Id  232;  May 
hugh  V.  Rosenthal.  1  Cinn.  Sup.  Ct 
492;  Holmes  v.  Johnson,  42  Pa.  St 
159;   Innis  v.  Campbell,  1  Rawle, 
375;  Ptickctt  v.  St4ite,  1  Sneed,  356; 
Primm  v.  Stewart,  7  Tex.  183;   Be 
Hall,   1    Wall.   Jr.   85;    Woods  v. 
Woods,  2  Bay.  476 ;  McXair  v.  Rag- 
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Sutter,  on  the  Sacramento  river.  No  intelligence  was  ever  after  re- 
ceived of  the  launch  or  any  of  its  crew.  On  December  1, 1846,  a  i^rantof 

land,  1  Dev.  (Eq.)  &33;  Davis  v.  aminor,  saying: '^ When  the  period 
Briggs,  7  Otto,  628;  Bast  v.  Balcer,  of  seven  years  has  elapsed  the  law 
8  Sim.  443;  Onomaney  v.  Stillwell,  presumes  that  it  was  occasioned  by 
23  Beav.  328;  Ewing  v.  Savery,  3  death  and  not  by  any  minor  casa- 
Bibb,  235;  Adams  v.  Jones,  39  Ga.  alty.  Not  death  at  the  end  of  the 
508;  Proctor  v.  McCall,  2  Bailey  period;  but  that  the  ignorance  of 
(S.  0.)i  l^;  23  Am.  Dec.  134;  his  existence  during  the  whole 
Lajoye  v.  Primm,  3  Mo.  529;  Hoyt  period  was  the  consequence  of  his 
v.  Newbold,  46  N.  J.  (L.)  219;  death.  This  seems  naturally  to 
Prettyman  v.  Conaway,  9  Houst.  have  relation  to  the  earliest  period 
(Del.;  221 ;  32  Atl.  Rep.  15 ;  Whitely  when  his  existence  became  nncer- 
V.  Ins.  Co.,  39  X.  W.  Rep.  369  tain."  The  chancellor  afterward 
(Wis.);  Stockbridge  v.  Stoclc-  found  that  he  had  drawn  the  line 
bridge,  14  X.  £.  Rep.  928  (Mass.) ;  too  closely,  for  he  adds  in  a  note  to 
Ferry  V.  Sampson,  112  N.  Y,  415;  the  report  of  the  case :  ^^Memoran- 
20  N.  E.  Rep.  357;  1  N.  Y.  (S.)  872;  dum.  After  this  decree  and  after 
Tobin*s  Estate,  4  N.  Y.  (S.)  59;  the  distribution.  Philip  Naisor 
Be  Bellsheim.  I  N.  Y.  (S.)  276;  Brocl^way,  as  I  am  informed,  made 
Evans  v.  Stewart,  81  Va.  724;  his  appearance  in  Charleston  in 
French  v.  McGinnis,  9  S.  W.  Rep.  good  health."  But  see  Chapman 
323  (Tex.) ;  Matthews  v.  Simmons,  v.  Cooper,  5  Rich.  (L.)  452.  The 
6  S.  W.  Rep.  797  (Ark.) ;  Dickens  rule  adopted  in  England  is  dlf- 
V.  Miller,  12  Mo.  (App.)  408;  ferent.  It  seems  to  be  esttiblished 
Thomas  V.  Thomas.  16  Neb.  553;  by  the  decision  of  the  highest 
20  N.  W.  Rep.  846;  North  Carolina  courts  in  that  country,  that  where 
Univ.  V.  Harrison.  90  N.  C.  385;  a  person  goes  abroad  and  is  not 
Wheelock  v.  Overshiner,  19  S.  W.  heard  of  for  seven  years,  the  law 
Rep.  640  (Mo.);  Henderson  v.  presumes  that  he  is  dead,  but  there 
Bonar,  11  S.  W.  Rep.  809  (Ky.) ;  is  no  presumption  of  law  that  he 
Sherod  V.  Ewell,  73N.  W.  Dfp.  493  died  at  any  precise  time  within 
(Iowa).  In  Naisor  v.  Brock  way,  these  years.  In  other  words,  that 
Rich.  Ex.  Cas.  449,  there  is  an  ex-  on  the  one  hand  the  time  at  which 
traordinary  ruling  by  Chancellor  a  person  died  within  the  seven 
Harper,  of  South  Carolina,  to  the  years  is  not  a  matter  of  presump- 
effect  that  where  an  absentee  is  un-  tion  but  of  proof,  and.  on  the  other, 
heard  of  for  seven  years,  the  pre-  there  is  no  presumption  of  the  con- 
sumption is  that  he  died  at  the  tinuance  of  life  after  the  disap- 
comTnencement  of  that  period.  The  pearance  of  the  party;  but  theoitv^ 
question  was  whether  one  Philip  of  proving  the  death  or  existence 
Naison  Brockway  could  be  pre-  of  the  party  at  any  particular  time 
sumed  to  have  died  before  reach-  within  that  period  lies  on  the  per- 
Ing  the  age  of  twenty-one  years,  sun  who  claims  a  right  resting  on 
He  was  born  in  1800,  and  left  home  the  establishment  of  either  of  these 
in  1814.  Late  in  1814  he  was  last  facts.  Doe  v.  Nepean,  5  B.  &  Ad. 
heard  of.  The  chancellor  held  that  36;  Knight  v.  Nepean,  2  M.  A  W. 
he  must  be  presumed  to  have  died  895;  Be  Phene's  Trust,  L.  R.  5  Ch. 
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lan^  was  made  to  Captain  M.    The  presumption  is  that  Captain  M  was 

aliye  on  December  1,  1871.* 

• 

II.  E  died  on  September  9, 1851,  leaving  a  legacy  to  bis  son  W.  In 
May,  1846,  W  wrote  to  his  brother  that  he  was  to  sail  from  Baltimore  to 
Africa  in  a  few  days  in  charge  of  a  brig.  Nothing  was  subsequently 
heard  of  him.  The  presumption  is  that  W  was  alive  on  September  9, 
1851,* 

III.  In  March,  1861,  M  disappeared  from  his  boarding  house  in  New 
Yorl£  with  the  declared  intention  of  going  south,  and  was  not  after- 
ward seen  or  heard  of.  In  1871  his  administrator  brought  an  action 
on  a  policy  of  insurance  on  his  life.  The  company  defended  on  the 
ground  of  a  failure  to  pay  a  premium  due  in  June.  1861.  M  is  pre- 
sumed to  have  been  alive  at  that  time,  and  the  administrator  can  not 
recover.' 

IV.  In  1866  A,  claiming  as  the  wife  of  N,  brought  an  action  for  dower 
in  land  which  the  defendant  claimed  by  virtue  of  a  deed  made  in  1856. 
It  is  proved  that  N  has  not  been  heard  of  since  March  21, 1852.  The 
presumption  is  that  he  was  dead  on  March  22,  1859.** 

V.  C  died  December  4, 1852,  leaving  by  herwillalegacy  to  her  nephew, 
£.     In  1837  E  resided  in  Connecticut,  but  removed  to  New  York,  where 

App.  139;  Be  How,  1  Sw.  &  T.  53;  tate  on  presumption  of  death.  In  re 

Thomas  V.  Thomas,  2  Dr.  <fc  Sm.  Morrison    (Orph.    Ct.,    Pa.)i    12 

298;  Be  Beham's  Trusts,  37  L.  J.  Montg.  Co.  Law.  Rep.  121.    The 

(Oh.)  265;  Lambe  v.  Orton,  29  Id.  statutory  presumption  of  the  death 

286 ;  jRe  Peclc,  29  L.  J.  (P.  &  M.)  of  a  person   will   not  be  received 

95.     But  the  English  cases  are  not  until  all  reasonable  doubt  of  his 

in  accord  on  this  point,  as  will  be  death,  at  a  given  time,  is  removed; 

seen  by  consulting   R.    v.  Well-  ahd  as  to  when  such  person  was 

8hire,6Q.  B.  Div.  366;  jRtfCorbish-  last  heard  from,   the  testimony  of 

ley's  Trusts,  14  Ch.  Div.  846;  Gill  those  who  knew  him,  and,  espe- 

V.  Manley,  16  Ir.   L.  T.  57;  Wil-  cially,  of  relatives  or  members  of 

son  T.  Hodges,  2  East,  313;  Doe  v.  the  same   family,    is    entitled    to 

Jesson,  6 /c2.  SO;  Rowe  V.  Hosland,  much   greater    weight    than    the 

1  W.  Bl.  404.    A  few  cases  in  the  testimony    of    those    who  did  not 

American  courts  follow  the  English  know  him,  but  had  simply  heard 

rule.    State  v.  Moore,  11  Ired  (L.)  of  him.    Smith  v.  Combs,  24  Atl. 

160;  Spencer  v.  Roper,  13  Id,  333.  Rep.  9  (N.  J.). 

Proof  of  a  rumor  that  the  party  ^  Montgomery  v.  Bevans,  1  Sawy. 

was  alive  within  the  seven  years  660. 

that  turned  out  to  be  untrue  rather  >  Eagle's  Case,  3  Abb.  Pr.  218; 

strengthens  instead  of  weakens  the  Bradley  v.  Bradley,  4  Whart.  173; 

presumption  of  death.    Moore  v.  Whiteside's  Appeal,  23  Pa.  St.  114. 

Parker,  12  Ired.  (L.)  123.    Where  '  Hancock  v.  American  Life  In- 

a  person  has  been  absent  and  un-  surance  Co.,  62  Mo.  26. 

heard  of  for  twenty  years,  the  court  *  Whiting  v.  Nicholl,  43  111.  235. 
may  decree  a  distribution  of  his  es- 
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he  was  heard  from  until  1849,  when  he  ceased  to  correspond  with  his 
friends  in  Connecticut,  and  was  not  subsequently  heard  of.  If  £  died 
before  C  the  legacy  lapsed.  If  he  survived  in  1862  (when  the  suit  was 
brought)  it  belonged  to  him.  If  he  died  after  C  it  belonged  to  his  next 
of  Icin.  The  presumption  is  that  E  did  not  die  till  1856,  and  the  legacy 
goes  to  his  next  of  kin.^ 

VI.  J  sailed  from  New  York  to  Europe  in  1791,  and  nothing  was  sub- 
sequently heard  of  him.  The  presumption  is  that  J  continued  alive  till 
the  expiration  of  seven  years  from  the  day  he  sailed  from  New  York.< 

VII.  A  woman  was  sued  on  a  promissory  note  dated  in  1808.  She 
pleaded  coverture  at  the  time.  It  was  proved  that  she  was  married  in 
England  In  1779  to  a  person  who  went  to  Jamaica  twelve  years  before 
the  trial.  The  presmnption  is  that  the  husband  was  dead  after  seven 
years'  absence.' 

VIII.  S  disappeared  at  an  unknown  date  in  the  year  1809.  There  Is 
no  presumption  that  S  was  dead  on  April  29, 1816.* 

In  fixing  this  arbitrary  period  of  seven  years — for  it 
might  just  as  reasonably  have  been  five  or  ten — the  judges 
followed  the  legislature,  which  in  the  times  of  James  the 
First  and  of  Charles  the  Second,  in  order  to  render  it  possi- 
ble for  the  wife  of  an  absent  party  to  marry  again  without 
fear  of  committing  a  crime,  and  to  lessen  the  inconvenience 
of  ascertaining  and  proving  the  death  of  cestuin  que  vie  in 
leases,  provided  that  seven  years'  absence  without  being 
heard  of  should  be  sufficient  proof  of  death  in  both  cases. 

In  one  case  an  English  vice-chancellor  expressed  the  opin- 
ion that  the  presumptions  relating  to  death  were  becoming 
more  and  more  untenable.  ''Owing,"  said  he,  "to  the 
facility  which  traveling  by  steam  afforded,  a  person  may  now 
be  transported  in  a  very  short  sjwce  of  time  from  this  coun- 
try to  the  backwoods  of  America,  or  some  other  remote  re- 
gion, where  he  may  never  be  heard  of  again."  ° 

A  period  longer  than  seven  years  would,  according  to  this 
reasoning,  best  suit  the  necessities  of  modern  habits  and  in- 
vention.    But  nine  men  out  of  ten  would  be  likely  to  come 

»  Clarice  v.Canfleld,  15  N..T.(Eq.)  »  Hopewell  v.  DePinney,  2  Camp. 
119.  113. 

«  Burr  v.  Sim,  4  Whart.  150;  33        ^  Dean  v.  Bittner,  77  Mo.  101. 
Am.  Dec.  50.  «  Shadwell,  V.  C.  in  Watson  v. 

England.  14  Sim.  28. 
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from  the  same  premise  to  the  very  opposite  conclusion.  To 
go  abroad  a  hundred  and  fifth  years  ago  was  attended  in 
the  first  place  with  greater  danger,  and,  in  the  second  place, 
his  means  of  communication  were  infrequent  and  uncertain. 
Every  one  who  at  that  time  went  to  regions  at  all  remote 
was  as  nmch  cut  off  from  the  facilities  of  a  modern  post- 
office  as  was  Livingston  during  the  time  that  Stanley  was  in 
search  of  him,  or  as  our  Arctic  explorers  of  the  present  day. 
But  to-day  it  is  only  the  explorer  or  the  hermit  who  is  able 
to  put  himself  beyond  the  means  of  communication  with  any 
part  of  the  world. 

"The  law  as  declared  in  England,"  it  was  said  by  Mr. 
Justice  Field,  in  case  I.,  **is  different  from  the  law  which 
obtains  in  this  country,  so  far  as  it  relates  to  the  presump- 
tion of  the  continuance  of  life.  Here,  as  in  England,  the 
law  presumes  that  a  person  who  has  not  been  heard  of  for 
seven  years  is  dead,  but  here  the  law,  differins:  in  this  re- 
spect  from  the  law  of  England,  presumes  that  a  party  once 
shown  to  be  alive  continues  alive  until  his  death  is  proved, 
or  the  rule  of  law  applies  by  which  death  is  presumed  to 
have  occurred, — that  is,  at  the  end  of  seven  years. ^  And 
the  presumption  of  life  is  received,  in  the  absence  of  any 
countervailing  testimony,  as  conclusive  of  the  fact,  estab- 
lishing it  for  the  purpose  of  determining  the  rights  of  par- 
ties as  fully  as  the  most  positive  proof.  The  only  excep- 
tion to  the  oi)eration  of  this  presumption  is  when  it  conflicts 
with  the  presumption  of  innocence,  in  which  case  the  latter 
prevails.  This  rule  is  much  more  convenient  in  its  applica- 
tion, and  works  greater  justice  than  the  doctrine  which  ob- 
tains in  England,  according  to  the  decision  in  Phene  TraafSj 
that  the  existence  of  life  at  any  particular  time  within  the 
seven  years,  when  the  fact  becomes  mateHal,  must  be  afiirm- 
atively  proved.  In  numerous  cases  such  proof  can  never  be 
made,  and  property  must  often  remain  undistributed,  or  be 


I  Id  other  words,  there  is  no  pre-  1;   34  Atl.  Rep.   283;    Schaub  v. 

sumption  as  to  the  time  of  deatb.  Griliin,  84  Md.  557;  36  Atl.  Rep. 

Cone  V.Dunham,  5d Conn.  145;  i?6  443;    Hamilton    v.    Rathbone,    24 

Mutual  Benefit  Co.,  174    Pa.   St.  Wash.  L.  R.  Rep.  390  (D.  C). 
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distributed  among  the  contestants,  not  according  to  any  set- 
tled principle,  but  according  as  one  or  the  other  happens  to 
be  the  moving  party  in  court.  Take  this  case  by  way  of 
illustration :  A  man  goes  to  sea  on  the  first  of  January, 
1860,  and  is  never  heard  of  »gain ;  his  father  makes  his 
will  and  dies  on  the  first  of  July  of  the  same  year,  leaving 
him  a  portion  of  his  property,  and  the  residue  to  a  distant 
relative.  If  persons  claiming  under  the  missing  man  ap- 
ply for  the  legacy  to  him,  they  must  fail,  for  they  can  not 
prove  that  he  survived  the  testator.  On  the  other  hand,  if 
the  residuary  legatee  applies  for  the  piioperty  on  the  ground 
that  the  legacy  to  the  missing  man  has  lapsed,  he  must  fail, 
for  he  can  not  prove  that  the  missing  man  died  before  the 
testator,  and  the  proof  of  his  death  in  such  case  would  be 
essential  to  the  establishment  of  the  applicant's  right.  Nor 
is  this  rule  as  to  the  presumption  of  the  continuance  of  life 
up  to  the  end  of  the  seven  years  justly  subject  to  the  criti- 
cism of  counsel,  that  it  renders  absurd  the  whole  basis  on 
which  the  presumption  of  death  rests.  There  must  be 
some  j5eriod  when  the  presumption  of  the  continuance  of 
life  ceases  and  the  presumption  of  death  supervenes;  and 
as  in  all  cases  where  the  existence  of  a  presumption  arising 
from  the  lapse  of  time  is  limited  by  a  fixed  period,  it  is  dif- 
ficult to  assign  any  valid  reason  why  one  presumption  should 
cease  at  the  particular  time  designated,  rather  than  at  some 
other  period  and  a  different  presumption  arise,  except  that 
it  is  important  that  some  time,  when  the  change  takes  place, 
should  be  permanently  established.  It  would  be  difficult  to 
assign  any  other  reason  than  this  for  the  presumption  which 
obtains  in  some  States  that  a  debt  is  paid  upon  which  no 
action  has  been  brought,  after  the  lapse  of  six  years ;  and 
that  it  is  unpaid  up  to  the  last  hour  of  the  sixth  year.  The 
presumption  of  payment  arising  from  the  lapse  of  time 
without  action,  it  might  be  said  with  equal  propriety,  as  m 
the  present  case  with  respect  to  the  presumption  of  life  to 
the  end  of  the  seventh  year,  that  if  the  presumption  of  non- 
payment extends  up  to  the  end  of  the  sixth  year,  it  renders 
absurd  the  whole  basis  upon  which  the  presumption  of  pay- 
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ment  rests.  So  it  would  be  difficult  to  give  any  sufficient 
reason  for  admitting  in  evidence  a  deed  thirty  years  old 
without  other  proof  of  its  execution  than  what  is  apparent 
on  its  face,  and  at  the  same  time  refusing  admission  to  a 
deed  except  upon  full  proof  of  its  execution,  which  has  ex- 
isted thirty  years  less  one  day — except  that  it  is  important 
that  the  period  should  be  fixed  at  which  the  presumption 
arises  which  supersedes  the  necessity  of  direct  proof." 

In  case  II.  it  was  said:  **What  is  a  court  or  jury  to  do 
when  there  are  no  accompanying  circumstances,  when  there 
is  no  ground,  in  fact,  for  inferring  death  at  any  particular 
time.  The  question  is  not  whether  those  presumptions  are 
rigid  and  strict,  but  whether  there  are  any  such  presump- 
tions, and  if  so  what  is  their  effect  when  there  is  an  entire 
dearth  of  evidence  tending  to  guide  the  conclusion  as  to 
life  or  death.  Confessedly  before  the  analogy  drawn  from 
the  statute  of  bigamy  and  life  tenancies  prevailed,  it  was  a 
rule  of  evidence  to  presume  life  until  the  contrary  was 
shown.  That  rule  still  continues  except  so  far  as  it  has  been 
modified  by  the  presumption  drawn  from  the  statutes  of 
death  after  seven  years'  absence  without  intelligence.  The 
practical  effect  of  these  two  rules,  if  both  are  to  be  taken 
as  subsisting,  is  that  whenever  the  law  is  invoked  as  to  the 
rights  depending  upon  the  life  or  death  of  the  absent  party, 
he  is  to  be  deemed  as  living  until  the  seven  years  have  ex- 
pired, and  after  that  is  to  be  deemed  as  dead.  Not  that 
the  law  finds,  as  a  matter  of  fact,  that  he  died  on  the  last 
day  of  the  seven  years,  but  thai  rights  depending  on  his  life 
or  death  are  to  be  administered  as  if  he  had  died  on  that 
day.  It  is  impossible  to  say  when  he  died,  or  even  to  assert, 
as  a  matter  of  fact,  that  he  is  dead,  but  in  the  absence  of 
all  evidence  the  law  will  account  him  as  dead  at  a  certain 
time  and  not  before.  This  is  an  artificial  rule,  and  of 
course  can  not  be  expected  to  square  with  the  actual  fact^ 
It  is  the  logical  result  of  the  presumptions,  founded  upon 
reasons  of  convenience,  and  the  necessity  of  fixing  upon* 
some  limit  within  which  the  relations  of  the  living  to  the- 
absent  are  to  be  determined,  more  than  upon  any  strong 

17 
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probabilities.  This  is  the  meaning  of  our  statute  in  respect 
to  life  estates  which  declared  that  if  the  life  tenant  shall 
absent  himself  for  seven  years,  and  his  death  shall  come  in 
question,  such  person  shall  be  accounted  naturally  dead  in 
any  action  concerning  the  lands  in  which  he  had  the  estate 
for  life,  unless  sufficient  proof  be  made  that  he  is  still  liv- 
ing. He  shall  be  accounted  dead.  The  law  so  treats  him 
and  accounts  him,  just  as  the  common  law  treated  and  ac- 
counted him  living  until  his  death  was  proved.  In  neither 
case  can  it  be  said  that  his  life  or  death  has  been  actually 
proved,  but  in  both  cases  it  may  be  said  that  he  shall  be 
accounted  living  until  by  reason  of  his  absence  the  law  ac- 
counts him  dead ;  and  for  the  purposes  of  justice,  the  rights 
and  relations  of  parties  affected  by  his  life  or  decease  shall, 
in  the  absence  of  information,  be  determined  by  this  tech- 
nical presumption.  This  certainly  seems  to  me  the  most 
consistent  and  symmetrical  rule ;  and  when  it  is  regarded 
as  a  dry  legal  doctrine  adapted  for  purposes  of  convenience, 
and  from  the  necessity  of  having  some  limited  period  for 
the  determination  of  the  rights  of  absent  persons,  and  not 
as  a  determination  upon  the  death  or  the  real  time  of  the 
death,  there  would  appear  to  be  no  grave  objection  against 
it.  *  *  *  The  result  is  that  in  the  case  of  absent  per- 
sons, it  is  within  the  province  of  the  court  or  jury  to  infer 
from  circumstances,  if  any  appear  in  proof,  the  probable 
time  of  death ;  but  if  no  sufficient  facts  are  shown  from 
which  to  draw  a  reasonable  inference  that  death  occurred 
before  the  lapse  of  seven  years,  the  person  will  be  accounted 
in  all  legal  proceedings  as  having  lived  during  that  period." 
In  case  IV.  it  was  said:  **It  has  come  to  be  regarded  as 
a  settled  principle  that  the  absence  of  a  party  for  seven 
years,  without  any  intelligence  being  received  of  him  within 
that  time,  raises  the  presumption  that  he  is  dead,  and  the 
jury  on  proof  of  such  absence  have  a  right  to  presume  his 
death.  A  less  period  will  not  suffice  to  raise  the  presump- 
tion, but  a  party  whose  interest  it  is  to  show  that  he  was 
living  within  that  time  is  at  liberty  to  show  it  by  such  facts 
and  circumstances  as  will  inspire  that  belief  in  the  minds 
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of  the  jury.  As  in  this  case  the  demandant,  to  make  out 
her  right  to  bring  her  action,  had  only  to  show  her  husband 
had  not  been  heard  of  from  the  21st  of  March,  1852,  to 
the  2l8t  of  March,  1859,  the  presumption  of  law  then 
comes  in  that  he  was  dead  on  the  22d  of  March,  1859,  be- 
ing seven  years  from  the  time  he  was  last  heard  of.  This 
is  all  the  proof  she  was  required  to  submit,  the  marriage 
being  established  and  no  question  being  made  as  to  the  title 
of  her  husband.  When  she  by  competent  proof  raised  this 
presumption  of  death,  to  what  period  of  time  did  it  extend? 
The  answer  is  plain, — her  right  to  sue  did  not  exist  until 
the  death  of  her  husband  was  established,  and  as  that  was 
not  established  until  the  21st  day  of  March,  1859,  the  pre- 
sumption took  effect  on  that  day ;  then,  in  legal  contem- 
plation, her  husband  was  not  among  the  living." 

Case  V.  was  decided  in  New  Jersey,  where  by  statute  a 
person  is  presumed  to  be  dead  after  seven  years'  absence 
without  being  heard  of.  The  court  said :  **It  is  urged  that 
although  at  the  end  of  seven  years  the  law  presumes  that 
the  absent  party  is  dead,  there  is  no  presumption  when  he 
died ;  that  the  law  was  designed  to  furnish  evidence  of  the 
fact  of  the  death,  but  not  of  the  time  of  the  death.  This 
view  of  the  operation  of  the  statute  was  adopted  by  the 
Court  of  King's  Bench  and  Exchequer  in  Doe  v.  Nepean^ 
and  appears  to  be  the  settled  doctrine  of  the  English  courts. 
The  same  view  appears  also  to  have  been  adopted  in  some 
of  the  American  decisions.  *  *  *  In  the  present  case 
this  view  of  the  statute  must  give  rise  to  much  more  serious 
embarrassment,  and  will  defeat  a  recovery  of  the  fund  by 
either  party  from  the  impossibility  of  ascertaining  when 
the  legatee  died.  The  child  of  the  special  legatee,  to  en- 
title himself  to  recover,  must  show  that  the  legatee  sur- 
vived the  testatrix,  otherwise  the  legacy  lapsed.  The  resid- 
uary legatee,  to  establish  her  claim,  must  show  that  the 
special  legatee  died  in  the  lifetime  of  the  testatrix,  for  in 
that  event  alone  is  she  entitled  to  the  fund.  And  no  length 
of  time  will  remove  the  diflSculty,  so  that  the  title  to  the 
fund  must  forever  remain  unsettled.     Similar  embarrass- 
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ments,  it  is  obvious,  will  be  encountered  in  numerous  cases 
in  which  the  aid  of  the  statute  may  be  invoked.     A  con- 
struction   which   leads   to   such   results   ought   not   to  be 
adopted,  except  for  the  most  cogent  reasons.    It  will  greatly 
impair  the  beneficient  design  of  the  statute,  which  was,  I 
apprehend,  to  furnish  a  legal  presumption  of  the  time  of 
the  death  as  well  as  of  the  fact  of  the  death.     And  that 
design  it  accomplished  by  the  fairest  rules  of  interpreta- 
tion.    The  legatee  is  proved   to   have   been   living   about 
three  years  before  the  death  of  the  testatrix.     The  legal 
presumption,  independent  of  the  statute,  is  that  life  con- 
tinues until  the  contrary  is  shown  or  until  a  different  pre- 
sumption is  raised.     In  the  absence  of  the  statute  the  pre- 
sumption would  be  that  the  legatee  is  still  alive.     The  de- 
sign of  the  statute  was  by  an  arbitrary  rule  to  fix  a  definite 
li)nit  to  that  presumption  of  the  continuance  of  life  by  a 
contrary  presumption  that  life  has  ceased.     But  the  pre- 
sumption of  life  ceases  only  when  it  is  overcome  by  the 
countervailing  presumption  of  death.     And  the  real  ques- 
tion is  not  whether  the  statute  furnishes  any  evidence  of 
the  precise  time  of  the  death,  but  whether  it  furnishes  any 
evidence  of  the  occurrence  of  death  before  the  end  of  the 
seven  years.     If  it  does  not,  the  presumption  of  life  con- 
tinues by  well  settled  rules  of  evidence  independent  of  the 
statute.      The  presumption  of  death  which  arises   upon  the 
expiration  of  the  seven  years  can  not  act  retrospectively, 
*     *     *     There  may  be  circumstances  which  will  create  a 
presumption  in  fact  of  the  death  of  an  absent  party  within 
seven  years.     But  this  in   no  wise  affects  the  legal  pre- 
sumption created  by  the  statute,  and  in  the  absence  of  such 
circumstances  the  presumption  of  life  continues  until  ar- 
rested by  the  statute.    It  is  no  answer  to  say  that  the  prob- 
abilities are  that  death  did  not  occur  at  the  expiration  of 
the  seven  years,  but  at  some  other  time  within  that  period. 
The  time  of  the  death,  as  well  as  the  fact  of  death,  are 
presumptions  not  of  fact  but  of  law.     The  law  regards 
neither  as  certain.     It  simply  declares  that  the  party  shall 
be  presumed  to  be  dead  at  the  expiration  of  the  seven 
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years,  whenever  his  death  shall  come  in  question.  The 
language  of  the  statute,  as.  well  as  that  of  6  Anne  and  19 
Charles  I.,  for  which  our  statute  was  designed  as  a  substi- 
tute, clearly  indicates  that  an  arbitrary  rule  was  designed 
to  be  established,  by  which  the  rights  of  parties  litigant 
might  be  determined  in  the  absence  of  more  unequivocal 
proof,  however  inconsistent  that  presumption  might  be 
with  the  actual  truth  of  the  case.  This  view  of  the  effect 
of  the  presumption  created  by  the  statute  is  sustained  by 
the  great  weight  of  American  authority.  It  appearing  that 
the  special  legatee  was  in  life  about  three  years  before  the 
death  of  the  testatrix,  the  presumption  is  that  he  continued 
in  life  until  after  the  death  of  the  testatrix,  and  that  con- 
sequently the  legacy  did  not  lapse.  More  than  seven  years 
having  elapsed  since  the  legatee  was  last  heard  from,  the 
legal  presumption  created  by  the  statute  attaches.  The 
legatee  is  now  presumed  to  be  dead,  and  the  next  of  kin  is 
entitled  to  the  fund." 

In  ca.se  ¥!•,  it  was  said:  *'Not  only  convenience,  but 
necessity,  calls  for  a  definite  rule  to  produce  certainty  of 
result  in  the  determination  of  facts  which  must  be  passed 
upon  without  proof ;  and  such  can  be  obtained  only  from 
the  doctrine  of  presumptions  which,  however  arbitrary,  is 
indispensable,  and  when  founded  on  the  ordinary  course  of 
events,  productive  of  results  which  usually  accord  with  the 
truth.  There  is  nothing  so  frequently  unattended  with  the 
ordinary  means  of  proof,  and  yet  so  essential  as  to  the  deter- 
mination of  a  right,  as  the  time  of  an  individual's  death. 
The  common  law  soon  had  recourse  to  presumption  for  the 
continuance  of  life,  by  casting  the  proof  .of  its  cessation 
on  him  who  alleged  it ;  yet  it  must  have  been  obvious  that 
a  counter  presumption  of  superior  power,  founded  in  expe- 
rience of  the  ordinary  duration  of  human  existence,  and 
leading  to  a  certain  conclusion  of  death,  might  be  raised 
from  lapse  of  time  alone.  The  latter,  however,  would  be 
but  a  natural  presumption,  producing  not  constructive  be- 
lief, but  actual  conviction,  and  failing  to  apply  its  rule  to 
cases  without  regard  to  circumstances,  it  would  be  inadequate 
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to  the  necessities  of  legal  adjudication.  Sensible  of  this,  the 
English  judges  provided  for  these  necessities  by  limiting  in 
analogy  to  their  statutes  concerning  leases  and  bigamy,  the 
presumption  of  life  to  the  period  of  seven  years.  Th(?se 
statates  are  not  in  force  here,  nor  have  we  any  of  our  own 
which  correspond  to  them ;  consequently  the  period  assumed 
with  us  must  be  an  arbitrary  one,  just  as  the  period  for  the 
presumption  of  payment,  which  corresponds  with  the  English 
Statute  of  Limitations  to  bar  an  entry  instead  of  our  own. 
The  period  assumed  by  the  English  judges,  however,  is  a 
reasonable  one,  and  we  have  been  cautiously,  but  constantly, 
approaching  it.  That  it  had  not  already  been  arrived  at,  as 
in  some  of  our  sister  States,  by  direct  decision,  is  to  be  as- 
cribed to  the  absence  of  a  case  which  required  it.  Such  a 
case  now  occurs ;  and  the  principle  is  to  be  considered  as 
definitively  settled.  But  the  presumption  of  death,  as  a 
limitation  of  the  presumption  of  life,  must  be  taken  to  run 
exclusively  from  the  termination  of  the  prescribed  period ; 
so  that  the  person  must  be  taken  to  have  then  been  dead, 
and  not  before.  Indeed,  that  is  a  necessary  conclusion  from 
viewing  it,  not  merely  as  a  limitation,  but  as  a  countervail- 
ing presumption,  which,  as  it  does  not  supplant  its  prede- 
cessor before  the  end  of  the  period,  sissumes  no  more  than 
that  the  individual  and  the  period  expired  together ;  and  the 
predecessor  being  still  in  force  to  rule  the  case,  in  respect 
to  the  time  covered  by  it,  is  sufficient  to  sustain  an  infer- 
ence of  intermediate  existence  throughout.  Thus  the  pre- 
sumption of  life  continues  till  it  is  displaced  by  a  more 
potent  one,  which,  however,  has  no  retroactive  force;  and, 
indeed,  it  would  be  of  little  use  if  it  had,  for  to  leave  the 
time  of  the  death  still  uncertain,  would  leave  a  perplexity 
which  it  wjis  its  purpose  to  remove.  It  is  undoubtedly  true 
that  additional  circumstances  of  probability  may  justify  a 
presumption  that  the  death  was  still  sooner;  but  these, 
where  they  operate,  introduce  a  distinct  and  dissimilar  prin- 
ciple. What  seems  to  me  to  be  a  palpable  error  of  Chief 
Justice  Denman  in  Knight  v,  Nepean^  on  the  authority  of 
which  the  present  case  was  ruled  below,  is  the  view  he  took 
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of  the  presumption  of  death,  from  the  elBux  of  a  definite 
period,  as  being,  in  some  measure,  a  natural  one,  operating 
within  the  period  and  in  proportion  to  its  tendency  to  pro- 
duce actual  belief,  and  not  merely  as  an  artificial  one  tend- 
ing to  the  legal  conclusion.of  a  fact  without  the  period,  which 
independently  of  circumstances  a  jury  is  bound  to  draw.  A 
similar  want  of  attention  to  its  class  produces  those  loose 
and  indeterminate  dicta  ^  in  regard  to  the  presumption  of 
payment,  from  the  lapse  of  time,  which  were  noticed  in 
Henderson  v.  Lewis ^  It  certainly  has  not  been  expressly 
decided  that  the  person  must  be  taken  to  have  lived 
throughout  the  i)eriod ;  but  that  conclusion  inevitably  fol- 
lows from  the  legal  presumption  of  life,  which  though 
prospectively  rebutted  at  a  particular  period,  is  sufficient  to 
sustain  the  allegation  of  existence  during  the  time  it  lasted. 
On  the  other  hand  there  is  no  precedent  to  the  contrary ; 
for  the  presumption  in  Watson  v.  King^  which  grew  out  of 
the  probable  fate  of  a  missing  ship,  rested  on  circumstances 
very  different  from  those  which  are  usually  connected  with 
the  probable  fate  of  an  absent  individual.  In  the  case  at 
bar,  therefore,  we  must  say  there  was  an  error  in  leaving 
the  jury  to  presume  the  death  to  have  been  at  an  interme- 
diate period,  unless  we  discover  in  the  case  at  least  a  spark  of 
evidence  that  the  individual  was,  at  some  particular  date,  in 
contact  with  a  specific  peril  as  a  circumstance  to  quicken  the 
operation  of  time," 

By  the  civil  law,  an  absentee  whose  death  is  not  proved 
is  presumed  to  live  until  he  should  have  attained  the  age  of 
one  hundred  years,  which  term  is  regarded  as  the  most 
remote  period  of  the  ordinary  life  of  man.  **Death  is 
never  presumed  from  absence ;  therefore  he  who  claims  an 
estate  on  account  of  a  man's  death  is  always  held  to  prove 
it.  An  absentee  is  always  reputed  living  until  his  death  be 
proved  or  until  one  hundred  years  have  elapsed  since  his 
birth ;  although  a  man  be  absent,  and  there  be  no  account 
of  him,  his  death  is  not  to  be  presumed;  they  do  not  pro- 
mos. &  R.  384;  11  Am.  Dec.  732. 
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ceed  to  u  diviBion  of  his  estate,  for  he  is  presumed  to  live 
one  hundred  years. "^ 

BfTIiE  44. — ^An  '"absentee"  within  Rule  43  is  one  who 
hag  left  his  residence,  home  or  domicile,  either 
temporarily  (intendinsr  to  return)  or  permanently 
(intendinsr  to  establish  a  fixed  residence,  home 
or  domicile  elsewhere),  (a).  Where  the  re- 
moval is  temporary,  absence  alone,  without  6e- 
ing  heard  of,  is  sufficient  to  raise  the  presump- 
tion of  death  within  Rule  43.  But  where  it  is 
permanent,  without  intention  to  return,  the  pre- 
sumption does  not  arise  until  inquiry  has  been 
made  at  the  fixed  residence,  home  or  domicile* 
(B). 

Illustrations. 


A. 

I.  £  was  married  to  C  in  1847,  and  liyed  with  him  for  three  years  in 
L,  when,  on  account  of  his  dissipated  habits,  she  left  him,  and  went  to 
live  in  another  place.  Here,  in  1861,  she  is  married  to  T,  believing  0 
to  be  dead.  0  turns  out  to  be  living.  There  is  no  presumption  that  C 
was  dead  when  T  married  her,  and  he  is  guilty  of  adultery.' 

II.  E  was  married  to  S  in  New  Jersey  in  1848.  In  1853  she  left  him, 
and  went  to  reside  in  California.  In  a  suit  in  California  in  1868,  she 
testifies  that  she  has  not  heard  of  S  since  1850.  There  is  no  presumption 
that  S  was  dead  in  1864.^ 

^  Hayes  V.  Bewick,  2  Mart.  (La.)  185;  Brown  v.  Jewett,  18  N.  H. 
131;  5  Am.  Dec.  727;  Watson  v.  230.  ''If  alive  when  last  heard 
Tindal,  24  Ga.  494.  As  to  the  ef-  from  at  his  new  domicile  the  pre- 
fect of  a  statutory  presumption,  sumption  is  that  life  continues.'^ 
in  an  action  of  escheat  from  the  Francis  v.  Francis,  180  Pa.  St.  644; 
absence  of  an  assertion  of  a  claim  37  Atl.  Rep.  120. 
that  the  owner  is  dead  and  has  left  '  Com.  v.  Thompson,  11  Allen, 
no  heirs,  see  Hanna  v.  State,  19  25. 
S.  W.  Rep.  1008  (Tex.).  *  Garwood  v.   Hasings,  38   Cal. 

"Wentworth  v.  Wentworth,  71  229. 
Me.  83;  Bailey  v.  Bailey,  36  Mich. 
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III.  The  question  is  whether  A  is  alive.  It  is  proved  that  A  has  not 
been  heard  of  in  H  for  twenty  years.  There  is  no  evidence  that  A 
«ver  established  his  residence  in  H.  There  is  no  presumption  that  A  is 
dead.i 

IV.  A  dies  in  Missouri  in  1803.  Her  son  J  is  at  the  time  residing  in 
Louisiana.  Nothing  has  been  heard  in  Missouri  of  J  for  over  seven 
years.    There  is  no  presumption  from  this  that  J  is  dead.^ 

In  case  I.  the  trial  judge  instructed  the  jury  that  when 
a  wife  departs  from  her  husband  and  remains  absent  and 
distant  from  him,  without  knowledge  or  inquiry  respecting 
him,  no  presumption  of  his  death  arises  from  the  fact  that 
«he  had  not  heard  from  him  for  seven  years,  which  would 
justify  her  in  marrying  and  cohabiting  with  another  man, 
and  justify  another  man  in  marrying  and  cohabiting  with 
her.  In  the  Supreme  Court  this  was  affirmed.  ''The  most 
favorable  view,"  said  Dewey,  J.,  ''in  which  this  defense 
could  be  sustained  was  that  stated  in  the  former  opinion, 
that  if  it  appeared  that  the  husband  had  absented  himself 
from  his  wife  and  remained  absent  for  the  space  of  seven 
years  together,  a  man  who  should,  under  the  existence  of 
such  circumstances,  and  not  knowing  her  husband  to  have 
been  living  within  that  time,  in  good  faith  and  in  the  belief 
that  she  had  no  husband,  intermarry  with  her  and  cohabit 
with  her  as  his  wife,  would  not  by  such  act  be  criminally 
punishable  for  adultery,  although  it  should  subsequently 
appear  that  the  former  husband  was  still  living.  But  the 
<5ase  is  wanting  in  one  of  the  essential  facts  stated  as  the 
foundation  for  a  right  to  presume  the  death  of  her  husband. 
It  is  only  to  the  person  who  leaves  his  home  or  place  of 
residence,  and  is  gone  more  than  seven  years  and  not  heard 
of,  that  this  presumption  is  applicable.     Here,    the  wife 


^  Stinchfleld  v.  Emerson,  62  Me. 
465. 

'  McKee  v.  Copelin,  2  Cent.  L.  J. 
^13.  '^Although  persons  absenting 
themselves  beyond  sea  or  else- 
where for  seven  years  successively 
are  to  be  presumed  doad,  yet,  as 
Imlay  has  not  been  proven  to  have 
«o  absented  himself  from  the  coun- 
try  of  his   residence,    his   death 


ought  not  in  the  present  contest 
to  be  presumed. ^^  Spurr  v.  Trim- 
ble, 1  A.  K.  Marsh.  279.  Presump- 
tion of  death  will  not  be  made  as 
to  one  who  has  acquired  a  home 
and  domicile  in  another  State ;  and 
this  is  known  in  the  State  of  his 
former  residence.  Smith  v.  Smith, 
49  Ala.  156. 
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went  away,  and  the  husband,  for  aught  that  appears,  re- 
mained at  Lawrence,  or  in  the  vicinity.  *  *  *  yj^Q  ^ee 
no  sufficient  ground  for  any  presumption  of  the  death  of 
the  husband  upon  which  the  wife  of  C  or  the  defendant 
could  properly  have  acted.  The  Superior  Court  very  cor- 
rectly marked  the  distinction." 

In  case  TI.  it  was  said:  *'A  person  who  is  shown  to  have 
been  absent  from  the  State  or  place  of  his  residence  for  a 
period  of  seven  years  without  any  intelligence  having  been 
received  from  him  by  his  family,  acquaintances,  or  others 
who  continue  in  the  immediate  neighborhood  of  such  resi- 
dence, is  presumed  to  be  dead.  Such  absence  must  be 
shown  to  have  been  from  his  last  known  place  of  residence. 
In  this  case  no  such  proof  is  made.  It  is  not  shown  that 
Ebenezer  Sooy  ever  acquired  a  residence  in  this  State;  for 
aught  that  appears,  his  residence  may  have  been  in  the 
State  of  New  Jersey  since  his  marriage  in  1848.  The  wit- 
ness, Eliza  S.  Kinsey,  who  was  married  to  Sooy  in  New 
Jersey  in  1848,  by  her  own  testimony,  is  found  residing  in 
San  Francisco,  Cal.,  as  early  as  18«53,  five  years  after  her 
marriage  with  Sooy,  under  an  assumed  name,  since  which 
time  she  has  taken  several  other  names,  but  so  far  as  showa 
at  no  time  has  she  recognized  the  name  of  Sooy.  Her  own 
testimony  raises  a  very  strong  probability  that  since  coming 
to  California  she  endeavored  to  evade  and  conceal  herself 
from  her  first  husband  Sooy.  Under  such  circumstances  I 
do  not  think  a  presum[)tion  of  Sooy's  death  can  properly 
arise  from  her  simple  statement  that  she  has  not  seen  or 
heard  from  him  for  seventeen  years." 

B. 

I.  In  1S13  C  left  hei*  resideooe  in  X.  Y.  and  went  to  reside  in  B.  She 
was  heard  of  in  1820  through  letters  received  from  her  written  from  B. 
There  Is  no  presumption  that  she  was  dead  in  1828  from  the  fact  alone 
that  her  relatives  in  N.  Y.  have  not  heard  from  her  after  1820.  ^ 

II.  In  1840  T  moves  his  family  to  Salt  Lalfe  City  from  Kentnclcy. 
The  fact  that  they  have  not  been  heard  from  in  Kentucky  for  twenty-five 
years  does  not  raise  a  presumption  that  they  are  dead.' 

1  McOartee  v.  Oarnel,  1  Barb.  *  Qrey  v.  McDowell,  6  Bush.  482. 
Ch.  463. 
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III.  A  left  England  in  18*29  to  reside  in  America.  In  June,  1831,  his 
brother-in-law  received  a  letter  from  a  stranger  in  New  York  soliciting 
aid  for  A,  and  stating  that  he  had  changed  his  name  to  B.  Three 
months  later  A^s  wife  sent  a  letter  to  A,  addressed  to  B,  but  the  person 
to  whom  it  was  intrusted  could  not  find  him.  He  was  not  heard  of  any 
more,  and  no  subsequent  inquiries  were  made.  There  is  no  presumption 
that  A  died  in  1838.i 

Even  when  a  person  whose  existence  is  in  question  has 
remained  beyond  sea  for  seven  years,  it  was  said  in  case  Im 
'Mf  he  had  a  known  and  fixed  residence  in  a  foreign  country 
when  he  was  last  heard  from,  he  ought  not  in  justice  to  be 
presumed  dead  without  some  evidence  of  inquiries  having 
been  made  for  him  at  such  known  place  of  residence  with- 
out success.  For  the  average  duration  of  life  of  persons 
under  sixty  years  of  age  is  more  than  twice  seven  years, 
and  in  the  present  state  of  society  in  this  and  other  commer- 
cial countries  no  presumption  of  the  death  of  an  individual 
does  in  fact  arise  from  the  mere  circumstance  that  he  has 
fixed  his  domicile  abroad,  and  has  not  been  heard  of  at  the 
place  of  his  birth  or  of  his  original  residence  for  more  than 
seven  years." 

In  case  III*  the  vice-chancellor  said  that  unless  it  was 
proved  or  admitted  that  no  further  information  of  A  could 
be  obtained,  he  could  not  presume  A  dead.  Nothing  had 
been  shown  to  have  been  done  in  the  way  of  effectual  inquiry. 

RULE  45. — '^Persons  who  would  naturally  have  heard 
of  him/'  within  Rule  43»is  not  confined  to  a  par- 
ticular class;  they  may  be  relatives  or  stransrers.' 

lUustralions, 

1.  The  question  is  whether  A,  who  went  from  Massachusetts  to  Cali- 
fornia in  1S50,  is  living  in  1S60.  Evidence  that  various  persons — not 
relatives  of  his— had  heard  from  him  in  1856  is  admissible." 

>  jBe  Creed,  1  Drew ry,  235.    But  26  N.  J.   L.    388;  Wambaugh    v. 

the  rule  is  different  where  by  stat-  Schenck,  2  N.  J.  (L.)  167. 

ute  **a  person   absent   for   seven  *  Wentworth  v.   Wentworth,  71 

yean  is  presumed  to  be    dead.^^  Me.  73;  Bailey  v.  Bailey,  36  Mich. 

Absence  for  the  time  without  proof  185. 

of  iuquiry  is  sufficient  prima  facie  *Flynn  ▼.  Coffee,  12  Alien*  133; 

evidence.    Smith  v.  Smith,  5  N.  J.  Doe  v.  Deakin,  4  B.  &  Aid.  433.  In 

Eq.  484.    And  see  Osborn  v.  Allen,  Clarke  v.  Cummings,  5  Barb.  358, 
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In  case  I.  it  was  said  that  there  is  no  rule  of  law  which 
confines  such  intelligence  to  any  particular  class  of  persons. 
It  is  not  a  question  of  pedigree.  "If  the  demandant's  hus- 
band had  been  heard  of  as  living  within  seven  years,  though 
by  persons  not  members  of  his  family,  it  would  certainly 
affect  the  presumption  upon  which  she  relied." 

RULE  46. — ''Not  been  heard  of/'  within  Rule  43» 
means  that  none  of  the  ''persons"  referred  to  in 
Rale  45  have  heard  any  thinsr  about  him  which 
should  or  would  raise  a  reasonable  doubt  in  his 
or  her  mind  that  he  really  was  no  more. 

Illustrations. 

I.  The  life  of  N  being  insured  in  a  life  insurance  company,  an  action 
was  brought  on  the  policy  in  1874,  and  the  question  was  whether  N  was 
then  dead.  He  had  left  his  home  in  England  for  Australia  in  1867, 
and  had  not  been  heard  of  or  seen  by  any  one  since,  except,  as  follows : 
A  niece  of  his,  one  Mrs.  C,  being  in  Melbourn  in  January,  1872,  saw  a 
man  on  the  street  whom  she  believed  to  be  her  uncle  N,  but  he  was  lost 
in  the  passing  crowd,  and  she  was  not  able  to  speak  to  him.  She  wrote 
of  this  to  her  mother  and  on  returning  to  England  spoke  of  it  to  the  rel- 
atives, but  they  all  thought  her  mistaken.  If  the  evidence  of  Mrs.  C  was 
believed,  N  had  been  ^'heard  of*'  within  the  seven  years ;  but  if  it  was  not 
believed,  on  reasonable  grounds,  then  N  had  not  ^^been  heard  of  within 
the  rule.i 

£1.  There  is  evidence  of  belief  and  reputation  in  his  family  that  A 
was  dead.  It  is  also  shown  that  he  has  been  absent  for  many  years. 
Ifeld^  that  the  declarations  of  his  deceased  wife  that  she  received  a  let- 
ter from  A  after  his  departure  are  admissible.* 


it  was  said :  ^' What  is  a  reasonable 
search  and  inquiry  for  the  lives 
upon  the  contiuuance  of  which  the 
estate  of  the  defendant  in  this  case 
was  made  by  the  terms  of  the  lease 
to  depend,  is  a  mixed  question  of 
law  and  fact  to  be  determined  u^on 
the  particular  circumstances  of  the 
ca^e.  What  would  be  reasonable 
in  one  case  might  not  be  in  an- 
other. I  am  of  the  opinion  that 
the  circumstances  may  be  such  as 
to  render  an  inquiry  of  the  tenant 


only  a  reasonable  inquiry.  If  it 
were  proved  that  the  tenant  were 
the  only  relation  of  the  person 
whose  life  was  in  question  living 
in  the  vicinity  of  the  lands,  then 
an  inquiry  of  the  tenant  would  be 
enough.**  And  see  Gilleland  v. 
Martin,  3  McLean,  490. 

'  Prudential  Assurance  Co.  v. 
Edmonds,  2  App.  Cas.  4^7. 

"Norris  v.  Edward*,  90  N.  C. 
382;  47  Am.  Rep.  526. 
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a<  pmamxB  wiio  bAve  de«ii  him  or  wit^  ll2iv«»  rvvi^<\^  l^t^^rs  rivd*  b:ui. 
it  i»  snlfieimc  to  prodmiv  e^dffncv  wtitctk  jiiiill  :$a:i&s|y  ((k^  ;ur>  Ui.d&  Ih^ 
been.  Iiearti  from  victiiii  tibt  ^wvml  vi»iu»^    Suv*^  <»vi<i«»tK,v  us.  %!UJt«C'v\ 


In  ♦.'Ac?*  L.  the  truil  judii:^*  ;jdfter  tetli^i^  ih^  jurv  ihi^i  IK4 
being  "heani  or^  meant  that  uv>  meuiNMr  of  the  famU\  h^) 
heard  anr  thing  aK>ut  him  which  uii^ht  rai^e  a  re^^vu^Me 
doabt  in  their  minds,  whether  he  was  vtea^U  aiWevl:  **Yvm 
can  not  say  that  a  man  has  never  been  hean.)  ii^f^  when  tu  the 
first  place  one  of  his  nearest  relations  ivmt^  auv)  savH  s^^e 
saw  him  alive  and  well  within  three  vears;  still  U>ss  can  vou 
say  that  he  has  never  been  heanl  of  when  every  nunuber  of 
the  family  states  that  they  hean)  that  whioh  is  now  stattHl,"^ 
On  appeal  this  was  held  erri>r.  **The  iliiHvtion/*  saiil  LoihI 
Chancellor  Hatherh\  **seenis  to  me  to  eome  to  this;  In  the 
first  place,  if  the  jurymen  Mieveil  Mr.  f  s  asssertion  U\  he 
correct,  and  thought  she  had  seen  hini  «Uve  uiui  well* 
of  course  that  ends  the  case.  But  thou  he  mhls:  *StiU  h'^an 
can  you  say  that  he  has  never  been  heard  of  wl\eu  overv 
member  of  the  family  states  that  thov  hoartl  that  wliioh  ii* 
now  stated.'  Now,  Jis  far  as  that  oxtoudn,  if  it  rouuihuul 
there,  there  would  have  boon  groat  reason  for  tlu»  jurymt^h 
to  infer  from  that  direction  that  it  would  bo  hnpoHHihIo  fur 
them  whatever  might  be  the  value  of  Mrs,  O'h  oyidtuuH^  to 
consider  the  presumption  as  arising  when  ovory  nuMnhor  nf 
the  family  had  heard  what  she  said,  booauHo,  bo  It  truo  or 
be  it  not  true,  the  fact  of  thoir  having  hoard  it  would  pro- 
vent  the  assumption  arising.  I  think  that  would  bo  Iho 
reasonable  inference  fron)  that  hinguago;  but  I  think  it  bo- 
comes  clearer  as  you  go  on,  that  that  would  bo  tho  iulor- 
pretation  that  would  force  itself  upon  tho  mind  of  tho  jury, 
because  what  the  learned  lord  (;hiof  baron  goos  on  to  say  is 
this:  *You  can  not  have  any  one  callo^d  before  you  that  naw 
him  die,  or  saw  him  buried.  You  have,  thorofon%  no  din'^l 
evidence,  except  the  evidence  that  be  was  alive  two  or 
three  years  ago.    On  the  other  hand  you  havi*  no  evid<'n<'<' 
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whatever  upon  which  you  could  found  the  presumption  that 
he  is  dead, — that  is,  that  he  has  never  been  heard  of  by  any 
of  his  relations  for  the  space  of  seven  years, — when  you 
find  that  every  one  of  the  relatives  has  come  forward,  and 
every  one  of  the  relatives  heard  that  he  was  alive.'  There- 
fore, it  appears  to  me  that  the  lord  chief  baron  plainly  and 
distinctly  directed  the  jurymen  that  they  had  no  evidence 
before  them  at  all  upon  which  the  presumption  of  law  could 
arise,  because  the  presumption  of  law  requires  that  those 
relatives  should  not  have  heard  of  him,  and  you  find  that 
all  those  relatives  did  hear  of  him.  Of  course,  in  reality, 
that  turns  upon  whether  they  believe  Mrs.  C  or  not,  and 
whether  the  relatives  having  heard  of  him  from  her,  they 
were  bound  to  accept  that  as  knowledge,  and  so  the  pre- 
sumption of  death  should  be  disposed  of.  On  the  other 
hand,  my  lords,  I  apprehend  that  that  is  not  the  law  at  all. 
That  would  not  be  such  a  hearing  as  could  lead  you  to  a 
reasonable  ground,  for  believing  that  the  man  was  alive 
within  the  epoch.  I  apprehend,  my  lords,  that  the  jurymen 
are  not  here  directed,  as  it  appears  to  me  they  ought  to  have 
been,  that  the  evidence  given  by  the  members  of  the  family, 
as  to  not  having  heard  of  him  was  fit  to  found  the  presump- 
tion upon  if  they  came  to  the  conclusion  that  Mis.  C's  story 
was  not  to  be  believed.  On  the  contrary,  it  seems  to  have 
been  laid  down  in  clear  and  precise  terms,  that  if  every 
member  of  the  family  has  heard  of  him,  whether  by  a 
credible  story  or  not,  then  there  is  a  probability  of  his 
being  alive,  and  the  presumption  of  death  would  not  arise." 
And  Lord  Blackburn  in  the  same  case  added:  *'The  plaintiff 
had  failed  in  proving  the  actual  death  of  Robert  Nutt,  and 
then  he  relied  upon  the  rule  of  law  which  is  generally  laid 
down  in  something  like  these  terms :  If  a  man  has  not  been 
heard  of  for  seven  years,  that  raises  the  presumption  that 
he  is  dead.  It  is  generally  so  enunciated.  I  did  not  say 
that  that  is  the  correct  way  of  enunciating  it,  but  I 
think  it  may  be  fairly  enough  put  in  those  words  for  this 
purpose.  I  think,  having  regard  both  to  the  reason  of 
the   thing   and   the   decisions,   we   must   take    *not   being 
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lieard  of  in  a  certain  sense.  There  was  seldom  or  never  a 
man  who  had  reached  the  age  of  forty  with  regard  to  whom 
it  would  not  be  easy  to  call  scores  of  people  to  say,  *I  was 
at  school  with  him;  I  knew  him  perfectly  well,  and  I  have 
not  heard  of  him  for  the  last  seven  years.'  But  that  would 
not  be  enough  to  raise  a  presumption  that  he  was  dead, 
because  if  ever  so  much  alive,  those  people  might  not  have 
heard  of  him.  My  lords,  it  appears  from  the  case  of  Doe 
V.  Andrew^^  that  it  is  necessary,  in  order  to  raise  the  pre- 
sumption, that  there  should  have  been  an  inquiry  and  search 
made  for  the  man  among  those  who,  if  he  was  alive,  would 
be  likely  to  hear  of  him.  Perhaps  it  is  not  quite  an  analogy, 
but  it  is  something  like  the  case  of  a  search  for  documents ; 
before  you  are  allowed  to  give  secondary  evidence  of  a 
document,  you  must  search  the  places  where  the  document 
would  in  the  natural  course  of  things  be,  if  it  were  still  in 
existence ;  and  having  proved  that  you  have  done  that,  you 
may  then  give  your  secondary  evidence.  In  like  manner, 
in  order  to  raise  the  presumption  that  a  man  is  dead  from  his 
not  having  been  heard  of  for  seven  years,  you  must  inquire 
amongst  those,  who,  if  he  was  alive,  would  be  likely  to  hear 
of  him,  and  see  whether  or  no  there  has  been  such  an 
absence  of  hearing  as  would  raise  the  presumption  that  he 
was  dead.  In  this  case  the  plaintiff  undertook  to  do  that, 
and  called  first  a  witness  who  said  so,  but  afterward  said 
that  he  'had  heard  a  report  that  a  Mrs.  C  had  seen  him'  in 
Australia,  but  that  he  did  not  believe  it.  I  am  inclined  to 
think  that  having  heard  a  report  would  hardly  be  such  a 
matter  as  would  prevent  the  fact  of  the  witness  saying  he  had 
not  heard  of  him  being  evidence  as  far  as  it  went.  *  *  * 
Supposing  the  jurymen  had  found,  as  a  fact,  that  they 
thought  she  was  mistaken,  would  or  would  not  the  grounds 
have  existed  upon  which  the  presumption  from  a  seven 
years'  absence  would  arise  that  the  man  not  heard  of  was 
dead?  I  think  certainly  they  would.  It  seems  to  me  that 
when  she  said,  'I  have  seen  the  man  in  the  streets  of  Mel- 
bourne,' it  upset  the  presumption  arising  from  the  relatives, 

J 16Q.  B.  751. 
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including  herself,  never  having  seen  or  heard  of  him,  and  it 
turned  the  onus  the  other  way.     It  was  possible,  however, 
that  it  might  have  been  proved  that  the  man  she  saw  was  not 
Robert  Nutt,  but  somebody  else.     If  that  had  b.een  proved 
it  would  have  left  the  matter  just  as  if  she  had  never  made  ' 
that  statement.     When  she  said  she  thought  she  had  seen 
him,  and  all  the  others  had  heard  it  from  her,  although 
that  unexplained  and  uncontradicted  statement  affected  the 
onitSf  yet  as  soon  as  it  was  made  out  by  satisfactory  evi- 
dence that  she  was  mistaken,  the  hearing  from  her  was 
gone,  and  the  presumption  would  remain  as  it  was  before. 
Now,  my  lords,  of  course  it  is  essential  for  the  purpose  of 
saying  whether  the  proper  direction  was  given  by  the  judge 
or  not  to  see  what  the  proper  direction  would  have  been, 
and  then  to  see  if  that  which  would  have  been  the  proper 
direction  was  given  to  the  jury.      I  think  jurymen  who 
were  not  lawyers — nay,  I  think  many  lawyers  themselves, — 
would  be  under  the  impression  that  the  commonly  enunci- 
ated rule  about  a  man's  not  being  heard  of  for  seven  years, 
would  mean  that  there  has  not  been  a  physical  hearing  of 
him,  and  that  if  the  relatives  had  been  told  of  something 
which  happened  within  the  seven  years,  from  which  they 
believed  that  he  was  alive,  that  would  be  a  hearing  of  him, 
and  that  would  put  an  end  to  the  presumption,  though  it 
might  be  proved  that  the  information  so  brought  to  the 
relatives  was  positively  untrue.     I  can  not  think  that  but 
they  might  think  it.     They  might  imagine  that  the  rule  of 
law  was  absolute  and  positive  that  hearing  was  enough.    If 
that  be  so,  I  take  it,  that  it  is  clear  that  the  lord  chief 
baron  ought  to  have  given  them  a  direction,  that  in  the 
event  of  their  coming  to  the  conclusion,  whether  rightly  or 
wrongly,  that  Mrs,  C  was  mistaken  when  she  said  she  saw 
her  uncle,  and  that  she  did  not  see  him,  then  there  was  an 
absence  of  ground  for  believing  that  he  was  alive  within  the 
seven  years,  the  period  sufficient  to  raise  the  presumption. 
*     *     *     Now  what  are  the  jurymen  told?     They  are  told, 
*not  being  heard  of,  means  this,  that  no  member  of  the 
family  has  heard  any  thing  about  him  wh^ch  might  raise  a 
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reasonable  doubt  in  their  minds  whether  he  must  have  been 
no  more.'  I  do  not  think  that  in  the  circumstances  that  is 
strictly  correct,  because  I  think,  though  it  might  raise  a 
reasonable  doubt,  which  would  of  course  shift  the  presump- 
tion, yet  the  facts  might  be  made  clear  the  other  way,  and 
it  might  be  shown  that  the  reasonable  doubt  was  not  well 
founded  as  in  this  supposed  case.  If  a  respectable  person 
came  and  said  your  brother,  whom  you  think  to  be  dead,  is 
alive;  I  saw  him  and  spoke  to  him  yesterday;  every  one 
must  feel  that  would  raise  a  reasonable  doubt,  and  that,  if 
undisputed,  it  would  put  an  end  to  the  seven  years'  pre- 
sumption. But  supposing  the  other  side  should  be  able  to 
call  witnesses  to  satisfy  the  jury  that  the  person  who  thought 
that  he  had  seen  him  was  quite  mistaken,  was  deceived,  the 
relatives  having  previously  believed  that  the  man,  who  had 
told  them  he  had  seen  the  brother,  was  telling  them  the 
truth,  could  it  be  said,  after  it  was  proved  that  the  man 
who  told  them  that  had  been  cheated  into  the  belief  that  he 
had  seen  the  brother,  could  it  be  said  that  that  evidence,  so 
explained,  put  an  end  to  the  presumption  arising  at  the  end 
of  seven  years  ?  I  apprehend  not ;  yet  the  wording  of  the 
lord  chief  baron  in  the  first  line  might  have  led  the  jury  to 
think  so ;  and  I  must  acknowledge  that  when  I  read  the 
whole  through,  I  think  it  did  lead  the  jury  to  think  so; 
whether  so  meant  or  not.  *  »  *  j  have  already  said 
that  verbal  criticism  ought  not  to  be  applied  in  a  case  like 

m 

this;  but  looking  at  the  particular  circumstances  before 
them,  and  the  particular  contention  of  the  plaintiff's  coun- 
sel, as  set  out  in  the  bill  of  exceptions,  I  can  not  help  think- 
ing that  that  would  be  understood  by  the  jury  to  mean :  If 
Robert  Nutt  has  been  heard  of,  no  matter  how  or  where, 
and  even  you  are  satisfied  that  the  hearing  was  founded 
upon  a  mistake,  that  mere  fact  of  hearing  is  enough.  That 
I  think  would  be  a  misdirection.  *  *  *  The  learned 
chief  baron  says:  There  is  no  evidence  had  he  said:  Un- 
less you  think  that  the  young  woman's  recognition  was  mis- 
taken, there  is  no  evidence  which  would  raise  the  presump- 
tion ;  but  if  it  is  proved  affirmatively  to  your  minds  that 

IS 
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she  was  mistaken,  there  is  evidence  which  would  raise  the 
presumption; — bad  he  said  that,  it  would  have  been  all 
right." 

BUJLiE  47«"— The  absentee's  '^residence,  home  or  dom- 
icile,''  within  Rule  44,  refers  to  that  piace  from 
which  he  first  departed,  and  does  not  include 
places  where  he  may  have  afterwards  resided  or 
visited. 

lUustratioiis. 

I.  In  1843  C,  who  resided  witb  his  wife  and  family  in  H,  left  there, 
leaving  his  wife  and  family  behind.  Letters  were  received  from  him 
from  parts  of  Illinois  until  1849,  since  when  he  was  never  heard  of. 
The  presumption  is  that  O  died  in  1866.^ 

II.  P  owned  a  lot  in  Chicago  in  1870.  The  evidence  was  that  he  was 
in  the  army  during  the  war;  that  he  had  lived  in  two  States  other  than 
Illinois,  and  one  territory,  and  only  occasionally  visited  Chicago;  that 
he  was  absent  from  Chicago  after  the  fire;  that  a  sister  living  there, 
who  could  neither  read  nor  write,  had  received  no  letters  from  him  for 
more  than  seven  years ;  and  that  he  could  not  be  found  in  one  of  the 
places  where  he  had  lived.  Held,  that  there  was  no  presumption  that 
P  was  dead.* 

It  was  argued  in  case  I.  that  before  the  presumption 
could  arise,  the  party  must  be  proved  to  be  absent  from  his 
last  residence  or  place  of  abode  for  seven  years.  But  it 
was  answered  by  the  court  that  if  this  were  so,  the  longer 
he  was  absent  the  stronger  would  be  the  proof  that  he  had 
changed  his  domicile,  and,  therefore,  the  proof  that  he  was 
absent  from  home  would  be  diminished.  The  cases  do  not 
sustain  the  distinction  contended  for  nor  does  it  rest  on  a 
sound  and  logical  foundation. 

In  case  II.  it  is  said:  ''In  order  to  enforce  the  presump- 
tion of  death  of  a  person  after  an  absence  of  seven  years, 
there  must  be  evidence  of  diligent  inquiry  at  the  person's 
last  place  of  residence,  and  among  his  relative  and  any 
others  who  probably  would  have  heard  from  him  if  living. 

^Winship  v.  Connor,  42  N.  H.  «  Hltz  v.  Algreen,  48  N.  E.  Rep. 
344.  1068. 
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LoDg  absence  alone,  no  matter  how  long  continued,  is  not 
sufficient  of  itself  to  raise  a  presumption  of  death.  There 
must  be  shown  an  absence  of  seven  years  or  more  from  the 
established  residence  of  the  party  before  the  presumption 
of  death  can  be  raised.  There  is  in  most  States  an  almost 
entire  uniformity  of  authority  on  this  question.  We  hold, 
therefore,  that  mere  absence  of  a  person  from  a  place 
where  his  relatives  reside,  but  which  is  not  his  own  resi- 
dence, and  mere  failure  on  the  part  of  his  relatives  to  re- 
ceive letters  from  him  for  a  period  of  seven  years,  is  not  of 
itself  sufficient  to  raise  a  presumption  of  death.  The  ab- 
sence must  be  from  his  usual  place  of  abode  or  resort."^ 

BULiE  48. — But  the  presumption  will  arise  that  the 
death  of  the  absentee  has  occurred  hefore  the 
expiration  of  seven  years,  where  any  of  the  fol- 
lowing circumstances  are  shown,  viz.:  See  Rules 
49,  50,  51,  52. 

BULiE  49. — That  within  that  time  he  was  in   a  des- 


Approyed  in 
ReeQy  y.  Mlliizen, 
156111.686;  40  N.  B. 
Rep.  1038. 


perate  state  of  health.' 


Illustrations. 


I.  In  1780  J  left  his  home  for  a  visit,  to  return  in  six  months.  He 
was  then  in  a  *^desperate  state  of  health.'*  He  never  returned,  and  was 
not  afterwards  heard  of.  In  1803,  the  question  was  whether  J  or  S,  who 
died  in  1785,  had  survived  the  other.  The  presumption  is  that  S  sur- 
vived J.' 


1  Citing  Hancock  v.  Insurance 
Co.,  62  Mo.  26;  2  Greenl.  Ev. 
(15th  Ed.)  §  278f;  Wentworth  v. 
Wentworth,  71  Me.  72;  Bailey  v. 
Bailey,  36  Mich.  182;  Whiting  v. 
Nicoll,  46  HI.  233. 

*Cambreling  v.  Purton,  12  N. 
Y.  (S.)  741;  26  N.  E.  Rep.  907; 
Buckham's  Will,  5  N.  Y.  (S.)  505. 
A  child  who,  when  last  heard  from, 
Fix  years  prior  to  the  death  of  his 


father,  was  sick  with  consumption,, 
will  be  presumed  to  have  died  be- 
fore his  father.  Leach  v.  HalU 
64  N.  W.  Rep.  790  (Iowa). 

'  Webster  v.  Birchraore,  13  Ves. 
362.  And  see  Eagle's  Case,  3  Abb. 
(Pr.)  218;  or  was  of  grossly  in- 
temperate habits  when  last  heard 
of.  Stonvenel  v.  Stephens,  2  Daly^ 
323. 
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II.  In  Jaly,  1852,  H  quitted  England  for  America,  and  wrote  home 
announcing  his  safe  arrival  in  New  Yorlc.  He  was  in  declining  health 
when  he  left  home,  and  from  his  character  and  habits  would*  have  been 
likely  to  have  kept  op  his  correspondence.  He  was  never  afterwards 
heard  of.  In  September,  1858,  his  father  died.  The  presumption  is  that 
H  died  in  his  father *s  lifetime.^ 

III.  It  is  shown  in  a  case  arising  in  1848  that  H,  whose  deposition 
was  taken  in  1822,  was  then  fifty-nine  years  old  and  in  *^bad  health.** 
This  does  not  rebut  the  presumption  that  he  is  alive,  the  phrase  ^'bad 
health*'  not  being  specific  enough.' 

IV.  A  man  who  bad  been  absent  seven  years  was  suffering  from  dys- 
pepsia when  he  went  away.  He  had  no  children,  and  was  not  on  good 
terms  with  his  wife.  He  was  insolvent,  and  was  being  pressed  by  his 
creditors.  He  had  been  twice  poisoned,  but  had  apparently  recovered 
therefrom.  He  had  said  he  was  going  to  leave  the  country,  and  did  not 
know  that  he  would  ever  return.  Heldy  that  these  facts  did  not  rebut 
the  presumption  that  he  remained  alive  for  seven  years  after  his  de- 
parture.' 

In  case  III.  it  was  said:  ''Neither  does  the  circumstance 
that  the  witness  was  in  *bad  health'  in  1822,  infer,  as  nec- 
essary consequence,  that  he  is  now  dead.  The  difficulty  is 
here,  that  the  expresgion  'bad  health'  is  undeterminable. 
There  are  manifold  sorts  of  bad  health  and  many  degrees 
in  most  of  them.  Show  me  that  H  was  the  subject  of  some 
quick,  consuming  disease  or  of  any  specific  malady  at  all, 
and  you  will  change  the  case.  Suppose  that  this  bad  health 
was  temporary,  or  that  the  expression  means  only  that  his 
health  was  not  robust.  A  man  in  bad  health  at  one  time 
may  recover  afterward;  that  depends  entirely  upon  the 
nature  of  his  disorder  and  mode  of  treatment  and  vigor  of 
his  constitution.  And  the  valetudinarian  often  prolongs 
an  existence  beyond  him  who  in  the  carelessness  of  health 
may  be  suddenly  cut  down.  '*In  the  case  cited  from  18 
Vesey*  the  health  was  very  bad — the  chancellor  speaks  of 
it  as  desperate.'' 

In  case  IV.  it  was  said:  **The  subject  is  usually  one  of 
considerable  difficulty,  but  must  be  determined  by   a  con- 

»Danby  V.  Danby,  5  Jur.  (N.S.)  s  Reedy  v.  Millizen,  40  N.  E. 
54.  Rep.  1028  (III.). 

« Be  Hall,  1  Wall.  Jr.  86.  *  Webster  v.  BIrchmore,  13  Ves. 
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sideration  of  the  facts  proved  and  the  natural  and  legiti- 
mate inferences  arising  therefrom.  The  condition  of  health 
of  a  party  when  last  seen  or  heard  from  always  becomes  an 
important  subject  of  inquiry.  If  the  party  is  afflicted  with 
some  disease  liable  to  immediately  produce  death,  or  some 
specific  malady  which  would  necessarily  undermine  and  de- 
stroy health  and  life,  the  presumption  of  an  early  dissolu- 
tion would  be  greatly  increased.  So,  the  age,  habits  of 
life,  habits  as  to  the  use  of  stimulants  or  drugs,  and  indeed 
any  conditions  from  which  a  presumption  as  to  the  contin- 
uance or  destruction  of  life  would  arise,  are  proper  to  be 
considered.  So,  also,  where  one  has  lived  an  upright  life, 
and  enjoyed  the  confidence  of  his  acquaintances,  successful 
in  business,  attached  to  his  family,  contented  and  fond  of 
the  associations  of  home,  it  is  to  be  fairly  presumed  that, 
if  alive,  he  would  speedily  return,  or  at  least  communicate 
with  the  objects  of  his  affection.  On  the  other  hand,  if 
his  relations  with  his  family  were  strained,  if  he  was  in 
straightened  circumstances,  unhappy,  and  discontened  with 
his  surroundings  and  associations,  the  likelihood  of  his  re- 
turn or  communication  would  naturally  be  much  lessened. 
The  natural  inference  arising  in  one  case  would  be'  opposed 
to  that  arising  in  the  other.  And  a  proof  of  one  would 
tend  to  overcome  the  presumption  of  life.  Proof  of  the 
other  might,  to  a  greater  or  less  degree,  when  considered 
in  connection  with  the  traits  of  character  and  habits  of  the 
particular  person,  tend  to  strengthen  that  presumption,  or 
at  least  fail  to  create  a  contrary  presumption.^  We  are 
unable  to  say,  as  the  trial  Ouurt  was  unable  to  find,  that 
the  facts  proved  overcame,  and  indeed  tended  to  rebut,  the 
the  presumption  of  the  continuance  of  the  ancestor's  life." 

BUIiC  50. — That  within  that  time  he  embarlced  on  a 
vessel  which  has  not  since  been  heard  of  and  is 
loniT  overdue  (a),  inquiries  having^  been  made  at 
her  ports  of  departure  and  destination  (b). 

>  Webster  v.  Birchmore,  13  Ves.    86,  Fed.  Cas.  No.  5924;  Tisdale  v. 
362;  Hall's  Deposition,  1  Wall.  Jr.    Insurance  Co.,  26  Iowa,  170. 
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Illustrations. 


A. 


I.  In  1842  M  sailed  on  a  vessel  going  from  Y  to  B.  The  ordinary 
voyage  from  Y  to  B  lasts  a  month.  The  vessel  on  which  M  sailed  never 
reached  B.  The  question  being,  in  1845,  whether  M  is  now  alive,  the 
presumption  is  that  he  is  dead.^ 

II.  On  March  11, 1841,  J  sailed  from  New  Yorlc  to  Liverpool  on  the 
steamship  President.  Nothing  was  ever  heard  of  the  ship  or  of  any 
person  who  sailed  in  her  after  she  left  the  harbor  of  New  York.  The 
ordinary  time  for  steam  passages  across  the  Atlantic  from  New  York  at 
this  time  was  fourteen  or  fifteen  days,  the  longest  did  not  exceed  twenty- 
four  days.  The  ordinary  passage  of  sailing  vessels  was  thirty  days,  the 
longest  forty.  The  question  is  whether  J  was  alive  on  May  1,1841. 
The  presumption  is  that  he  was  dead  at  that  time.' 

III.  Captain  T  departed  with  his  vessel,  The  Helena,  on  a  voyage, 
the  ordinary  limit  of  which  was  four  months.  Seventeen  months  ex- 
pired, and  nothing  was  heard  of  her  or  the  crew.  Seventeen  months 
was  more  than  sufiicient  to  have  heard  from  all  the  commercial  ports  in 
the  world.  The  presumption  at  the  end  of  this  time  is  that  the  vessel 
was  lost,  and  that  those  on  board,  Including  Captain  T,  have  perished.^ 


1  White  V.  Mann,  26  Me.  363; 
Patterson  v.  Black,  Park,  on  Ins. 
919;  Watson  v.  Maxwell,  1  Stark. 
121;  Be  Hutton,  1  Curt.  5U5;  Be 
Cook.  Ir.  Rep.  6  Eq.  240;  Eagle's 
Cas.  3  Abb.  Pr.  218. 

2  Oppenheim  v.  De  Wolf,  3  Sandf . 
Ch.  571. 

»Merritt  v.  Thompson,  1  Hilt. 
550.  An  interesting  note  is  ap- 
pended to  the  report  of  this  case 
as  follows :  ^^This  case  was  decided 
in  New  York  City,  April  3,  1858, 
and  five  days  later  the  following 
paragraph  appeared  in  the  New 
York  Tribune:  'A  Lost  Captain 
Found.'  The  New  York  corre- 
spondent of  the  Boston  Journal 
states  that  some  three  years  ago 
the  report  reached  New  York  that 
the  ship  Helena  was  lost.  Her 
commander.  Captain  Thompson, 
had  with  him  his  son,  and  left  in 
New  York  his  wife  and   several 


children.  His  cargo  was  a  load  of 
coolies;  and  it  was  believed  that 
the  cargo  had  risen  and  murdered 
the  crew.  The  insurance  office 
paid  the  policy,  and  an  adminis- 
trator was  appointed  for  the  estate. 
But  Mrs.  Thompson  has  had  un- 
wavering faith  that  her  husband 
and  son  were  alive  and  would  both 
return.  This  week  a  vessel  ar- 
rived at  this  port,  and  states  that 
they  passed  and  hailed  a  vessel 
bound  for  China,  which  had  on 
board  Captain  Thompson  and  crew 
of  the  Helena.  The  news  has  been 
hailed  with  joy,'and  public  thanks- 
giving was  given  last  Sabbath  in 
the  Mariner's  Church.  Upon  in- 
quiry, however,  this  was  not  the 
Captain  Thompson  referred  to  in 
the  above  case ;  nor  has  he  nor  his 
vessel  since  been  heard  of."  The 
result  justified  the  legal  presump- 
tion in  this  case  at  least. 
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IV.  Q  was  commander  of  the  United  States  sloop  of  war,  Albany, 
which  left  Aspinwall  for  New  York  September  28, 1864.  Up  to  Novem- 
ber 1,  1855,  nothing  had  been  heard  of  G  or  any  of  the  officers  or  crew 
of  the  vessel.  In  an  action  brought  by  G,  and  pending  at  that  time  in 
the  New  York  courts,  judgment  was  entered  in  his  name  on  November 
27, 1854.  Eighteen  days  is  the  outside  time  for  a  passage  from  Aspin- 
wall to  New  York.  The  presumption  is  that  G  was  dead  on  November 
27th,  and  the  judgment  is  void.^ 

V.  On  January  27,  1867,  M  sailed  for  Liverpool  to  Valparaiso.  The 
voyage  should  have  been  made  in  ten  weeks.  In  Jaiiuary,  1858,  noth- 
ing has  since  been  heard  of  the  vessel  or  its  crew.  The  presumption  is 
that  M  is  dead.' 

In  case  I.  it  was  said  that  insurance  companies,  recog- 
nizing the  inference,  were  in  the  habit  of  paying  insurance 
on  vessels  after  the  lapse  of  a  year  when  a  vessel  sailed 
from  an  American  to  a  European  port  and  was  not  heard 
of.  **One  who  has  sailed  in  a  vessel  which  has  neven  been 
heard  of  for  such  length  of  time  as  would  be  suffi(;ient  to 
allow  information  to  be  received  from  any  part  of  the 
world  to  which  the  vessel  or  persons  on  board  might  have 
been  expected  to  be  carried,  and  who  has  never  been  heard 
of  since  the  vessel  sailed,  may  be  presumed  to  be  dead." 

In  case  II.  it  was  said:  **The  decisive  point  is  the  time 
of  J's  death.  The  precise  time  will  never  be  known  till 
the  mighty  deep  gives  up  its  dead  at  the  last  great  day. 
For  the  purpose  in  hand  we  must  have  recourse  to  the  dic- 
tates of  common  experience  and  legal  presumptions.  J. 
departed  from  this  port  on  the  steamship  President,  on  the 
11th  day  of  March,  1841.  Nothing  has  ever  been  heard 
of  the  vessel  or  of  any  of  her  passengers  or  crew  from  that 
day  to  the  present.  The  usual  time  for  steam  passage 
across  the  Atlantic  from  New  York  has  been  fourteen  or 
fifteen  days,  and  the  longest  passages  have  not  exceeded 
twenty-three  or  twenty-four  days.  Forty  days  is  a  long 
passage  from  hence  to  England  in  a  sailing  vessel  of  ordi- 
nary quality,  and  the  outward  trips  of  our  packet  ships  are 
seldom  beyond  thirty  days  and  oftener  under  twenty-five. 
These  are  facts  forming  a  part  of  the  experience  and  com- 

»  Gerry  v.  Post,  13  How.  (Pr.)        »  Be  Main,  1  Sw.  &  Tr.  11. 
118. 
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mon  knowledge  of  the  day,  and  as  ^such  are  legitimate 
ground  for  the  judgment  of  the  court.  Now  it  is  very 
true  that  the  ill-fated  President  may  have  become  disabled 
and  drifted  about  for  weeks  and  weeks,  before  she  was 
finally  engulfed  by  the  waves  of  the  Atlantic.  But  what 
was  her  probable  fate.  A  regular  and  tolerably  fair  pas- 
sage would  have  carried  her  to  England  before  the  last  day 
of  March,  1841.  If  she  had  become  a  wreck  and  had  been 
buffeted  to  and  fro  upon  the  ocean,  the  chances  would 
have  been  greatly  in  favor  of  her  being  seen  by  some  one 
of  the  many  sail  that  are  constantly  passing  between  the 
United  States  and  Europe.  The  fact  that  she  had  the 
recourse  of  both  sails  and  steam,  thus  doubling  her  chances 
of  making  some  port  in  case  of  disaster ;  and  the  impenetra- 
ble cloud  that  has  always  hung  over  her  end,  lead  the 
mind  irresistibly  to  the  conclusion  that  she  must  have  gone 
to  the  bottom  before  she  had  been  six  weeks  out  of  New 
York;  and  the  strong  probability  is  that  she  was  lost 
within  a  few  days  after  her  departure.  This  is  a  different 
question  from  the  one  presented,  when  it  is  to  be  deter- 
mined whether  a  sufficient  time  has  elapsed  to  compel  pay- 
ment of  an  insurance  on  a  missing  vessel.  Then  all  the 
chances  in  favor  of  safety  are  suffered  to  expire,  before  the 
final  and  last  step  is  taken  by  the  payment  of  the  loss. 
Here  the  fact  of  the  death  of  the  party  is  conceded,  and 
the  inquiry  is,  when  did  it  happen?  In  the  case  of  the 
insurance,  after  waiting  for  a  year  from  the  sailing  of  the 
missing  ship,  and  then  paying  the  loss,  it  is  not  paid  on  the 
presumption  that  the  vessel  was  lost  on  the  day  that  pay- 
ment was  made;  but  on  the  supposition  that  she  must 
within  the  longest  customary  period  allowed  for  such 
vessels  to  reach  their  port  of  destination.  It  is  a  general 
rule  that  if  a  ship  has  been  missing  and  no  intelligence 
received  of  her  wuthin  a  reasonable  time  after  she  sailed, 
it  shall  be  presumed  that  she  foundered  at  sea.  The  under- 
writers  are  permitted  to  wait  until  inteUigence  of  the  mi«s- 
ing  vessel  can  no  longer  be  reasonably  expected.  So  the 
Surrogate's   Court  will  delay  the  grant  of  administration 
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upon  the  estate  of  one  who  sailed  in  such  a  vessel,  while 
hope  proclaims  a  chance  of  his  safety.  But  when  the 
expectation  of  tidings  of  ship  and  passenger  is  entirely 
exhausted,  and  the  underwriter  and  the  surrogate  acted 
upon  the  legal  presumption  of  the  loss  of  both,  that  pre- 
sumption relates  back  to  a  time  far  anterior  to  the  period 
when  such  action  takes  place.  It  is  a  presumption  founded 
upon  common  sense  and  experience,  and  leads  to  the  con- 
clusion that  the  loss  occurred  within  the  longest  usual 
duration  of  a  voyage  from  the  port  of  departure  to  that  of 
the  ship's  destination ;  because  a  loss  within  that  time  is  far 
more  probable  than  that  the  vessel,  after  becoming  disabled, 
should  have  drifted  about  for  any  considerable  period,  at 
the  mercy  of  the  waves,  without  encountering  some  other 
vessel  or  ultimately  reaching  the  land.^  »  »  »  'ptjg 
authorities  fully  sustain  my  conviction  that  the  steamer 
President  must  be  deemed  to  have  been  lost  before  May, 
1841." 

In  case  III.  it  was  said:  ''The  presumptioo  of  his  death 
does  not  rest  upon  the  fact  that  he  has  not  been  heard  of 
for  seventeen  months,  but  upon  the  weightier  circumstance 
that  the  vessel  has  not  been  heard  of.  It  is  suggested  that 
she  may  have  been  lost  or  destroyed  by  pirates,  and  the 
defendant  have  survived ;  that  considering  the  dangerous 
nature  of  the  navigation  in  which  he  was  engaged,  and  the 
character  of  the  islands  of  the  Pacific  where  he  may  have 
landed,  it  is  not  unreasonable  to  suppose  that  he  may  still 
be  living.  The  supposition  that  a  man  may  be  living  is  not 
unreasonable  where  nothing  is  known  to  the  contrary,  until 
the  natural  limit  of  life  has  been  passed.  It  is  possible 
that  the  defendant  may  be  alive,  but  that  would  be  possi- 
ble fifty  years  hence.  The  question  is  not  whether  it  is 
possible  he  may  be  alive,  but  whether  the  circumstances  of 
this  case  do  not  warrant  that  strong  probability  of  his 
death  upon  which  a  court  of  justice  should  act.      Forty 

^  As  to  the  presnmptioD  of  the  ton,  Holt  N.  P.  242;  Newby  v. 
loss  of  a  yeesel  under  such  circum-  Reed,  Park,  on  Ins.  S5;  Brown  v. 
stances,  see  Houseman  v.  Thorn-    Neilson,  1  Caines,  525. 
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years  after  the  belief  had  become  universal  in  Europe  that 
the  vessels  of  La  Perouse  and  all  on  board  of  them  had 
perished,  discoveries  were  made  rendering  it  highly  proba- 
ble that  he  and  some  of  his  companions  had  survived,  and 
had  lived  for  many  years  on  one  of  the  islands,  forming 
part  of  the  great  groups  through  which  the  vessel  of  the 
defendant  must  have  passed  in  the  successful  prosecution  of 
her  voyage.  The  suggestion  that  La  Perouse  might  still  be 
living,  would  have  availed  little  in  a  French  court  against 
the  claim  of  the  heirs,  to  inherit.  It  would  be  presumed 
that  he  was  dead,  for  courts  of  justice  do  not  allow  the  con- 
sideration of  possibilities  to  outweigh  a  case  of  strong  prob- 
ability, but  adopt  and  act  upon  those  presumptions  which 
seem  most  in  accordance  with  the  ordinary  and  usual  course 
of  events.  Presumption  founded  in  a  reasonable  probabil- 
ity must  prevail  against  mere  possibilities,  for  were  it  other- 
wise the  conclusion  could  never  be  arrived  at  that  a  man 
was  dead,  until  the  natural  limit  of  human  life  had  been 
reached.  Suggestions  quite  as  well  entitled  to  considera- 
tion as  those  now  presented  to  the  court  have  been  offered 
im  previous  cases,^  but  were  not  allowed  to  prevail  against 
the  presumption  which  was  deemed  the  proper  and  reasona- 
ble one  under  the  circumstances.  Seventeen  months  have 
gone  by  since  the  defendant  departed  upon  a  voyage,  the 
ordinary  limit  of  which  is  four  months,  and  nothing  having 
been  since  heard  of  the  vessel  or  of  those  who  were  on 
her,  the  presumption  must  be  that  she  is  lost,  and  that  the 
defendant  and  those  on  board  have  perished.  A  greater 
length  of  time  would  strengthen  the  probability,  but  suffi- 
cient has  elapsed  to  warrant  the  court  in  adopting  and  act- 
ing  upon  that  presumption." 

In  case  IV.  it  was  said:  '* If  a  tenant  for  life  remove 
beyond  sea  or  absent  himself  in  this  State  or  elsewhere,  for 
seven  years  together,  he  is  presumed  to  be  dead.  That  is  a 
conclusion  founded  upon  mere  absence  and  not  being  heard 
of  for  that  time  without  reference  to  other  circumstances. 

*  See Twemlow  v.  Oswln,  2  Camp.    1199. 
85;   Green  v.  Brown,  2  Strange, 


RULE  50.]     THE  PRESUMPTION  OF  DEATH.  283 

Other  cases  are  left  to  depend  on  the  various  facts  which 
may  be  connected  with  them.  A  vessel,  when  absent  double 
the  longest  time  of  a  voyage,  may  be  presumed  to  be  lost ; 
and  it  follows  as  a  consequence  that  it  will  also  be  inferred 
that  all  perished  with  her,  if  none  of  the  passengers  or 
crew  are  afterwards  heard  of.  In  October  of  last  year  we 
were  shocked  at  the  news  of  the  loss  of  the  Arctic  and  most 
of  her  crew  and  passengers.  Still  hopes  were  reasonably 
entertained  that  some  individuals  might  have  been  picked 
up  by  vessels  going  to  Europe,  and  until  abundant  oppor- 
tunity had  passed  to  hear  from  all  such  vessels  this  hope 
was  properly  indulged;  and  the  legal  inference  might  have 
been  until  that  time  was  passed  that  any  individual  not  known 
to  have  perished  was  still  alive.  But  when  that  last  anchor 
of  hope  was  gone,  then  the  conclusion  was  that  those  not 
heard  from  had  perished — not  when  hope  was  last  given  up 
— but  at  the  time  when  from  all  circumstances  it  was  most 
probable  that  they  had  perished,  and  would  carry  us  back 
to  the  time  when  the  ill-fated  vessel  and  passengers  and 
crew  sank  together.  Thus  in  earthly  as  in  heavenly  things, 
things  invisible  to  the  human  eye  may  be  clearly  seen,  being 
understood  by  the  things  that  are  known.  In  this  case 
nearly  the  same  time  has  elapsed  since  the  Albany  left  her 
port  destined  for  this  city,  and  that  is  the  last  that  has  been 
heard  of  her,  or  of  any  of  her  crew.  The  lapse  of  time 
makes  the  death  of  all  on  board  of  her  as  certain  as  any  thing 
not  seen  can  be,  and  throws  light  on  the  question,  when  did 
that  destruction  occur?  The  reasonable  answer  is,  at  some 
time  within  the  period  usually  assigned  as  the  longest  for 
such  a  voyage ;  and  it  might  be  from  the  circumstances 
that  it  should  be  considered  as  some  time  while  in  her  ordi- 
nary course  she  would  still  be  in  the  stormy  Gulf  of  Mexico. 
Either  way  it  must  have  occurred  before  the  judgment 
in  this  case." 

llhist^'ations. 

I.  On  Noyember  15,  1S57,  G  S  sailed  from  Barcelona  to  Constanti- 
nople, the  average  duration  of  the  voyage  being  thirty  days.  The  vessel 
had  never  arrived  at  her  destination,  nor  had  any  thing  been  heard  of  her 
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or  the  crew.  Xo  inquiries  tiad,  liowever,  been  made  at  Barcelona.  There 
is  no  presumption  that  on  November  15, 1858,  Gr  S  was  dead.^ 

U.  On  October  20, 1858,  B  sailed  in  command  of  a  vessel  from  Deine- 
rara  to  London.  Nothing  was  afterward  heard  of  the  vessel  or  crew.  No 
inquiries  had  been  made  at  Demerara.  There  is  no  presumption,  in 
March,  1859,  that  B  was  dead.* 

In  case  !•♦  Creswell,  J.,  said:  **I  do  not  find  in  the  affi- 
davits any  statement  that  inquiries  have  been  made  at  Bar- 
celona or  elsewhere  about  the  crew.  The  affidavits  only 
state  that  neither  the  vessel,  G.  S.,  nor  any  of  the  crew 
have  been  heard  of.  I  should  undoubtedly  presume  that 
the  vessel  has  been  lost,  but  it  does  not  follow  that  the 
crew,  or  some  of  them,  may  not  have  been  saved.  The  case 
had  better  stand  over  until  you  have  written  to  the  agent 
of  the  ship  at  Barcelona  and  ascertained  whether  any  of 
the  crew  have  survived." 

In  case  11.,  the  same  judge  said:  ''I  think  probably  the 
vessel  is  lost,  but  it  does  not  appear  that  any  inquiries  have 
been  made  at  Demerara  as  to  whether  any  of  the  crew 
have  arrived  there  or  have  been  heard  of." 

BUIiE  51.— --That  at  some  time  withio  that  period  he 
has  encountered  a  ^'specific  peril,''  which  includes 
not  the  ordinary  dangrers  of  travel  or  navi^r^tion' 
(a),  but  some   unusual  or  extraordinary  dan^r^r 

(B). 

Illustrations, 

A. 

I.  A  died  in  1797.  In  1791  J  sailed  from  New  York  to  Europe,  and 
was  not  subsequently  heard  from.  The  question  is  whether  J  survived 
A.  The  judge  instructs  the  jury  that  taking  into  consideration  tha  haz- 
ards of  the  sea,  they  may  presume  that  J  died  within  seven  years  from 
the  time  he  sailed  from  New  York.    This  is  error.^ 

1  Be  Smyth,  28  L.  J.  (P.  &  M.)  1 .  Lewis  v.  Morley,  4  Dev.  &  B.  (L.) 

«  Re  Bishop,  1  Sw.  &  Tr.  303.  323;    34  Am.  Dec.  379;    Miller  v. 

8  Eagle's  Case,  3  Abb.  (Pr.)  220.  Beates,  3  S.  &  P.  490;  8  Am.  Dec. 

*'The  ordlnar}-  perils  of  navigation  658 ;  Be  Mutual  Benefit  Co.,  174  Pa. 

are  undoubtedly  general  and  not  St.  1 ;  34  Atl.  Rep.  283. 

special  perils."  Lancaster  v.  Waah-  *Burr  v.  Sim,  4  Wheat.  160;  33 

ington  Life  Ins.  Co.,  62  Mo.  127;  Am.  Dec.  50. 
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II.  In  September,  1828,  S  sailed  as  one  of  the  crew  of  a  schooner 
from  Portsmouth,  N.  H.,  to  the  South  seas  on  a  sealing  voyage.  One 
letter  was  receiyed  from  him  dated  April,  1829,  but  neither  S  nor  the 
vessel  were  ever  heard  of  again.  There  is  no  presumption  that  S  was 
not  alive  in  September,  1831.1 

III.  C  sailed  from  Boston  in  1826  for  the  West  Indies,  since  which 
time  he  was  not  heard  of.  He  left  money  in  the  hands  of  M,  who  in 
April,  1828,  loaned  it  to  J.  J  pleaded  that  0  was  dead  at  the  time  the 
loan  was  made.  Held^  that  this  could  not  be  presumed  from  his  sailing 
on  the  voyage  and  being  unheard  of  .^ 

lY.  S  left  the  Sandwich  Islands  in  a  bark  for  Manda,  May  2,  1865. 
The  bark  and  those  on  board  were  not  subsequently  seen  or  heard  of. 
There  was  no  presumption  in  September,  1866,  that  S  was  dead.' 

In  case  I.  it  was  said:  **The  circumstances  relied  on  is 
the  departure  of  the  individual  by  sea;  but  the  perils  of 
the  sea  are  general,  not  specific;  and  they  are  not  present 
but  contingent.  They  are  such  as  may  or  naay  not  occur ; 
but  to  accelerate  the  presumption  from  time,  or  more  prop- 
erly to  turn  it  from  an  artificial  into  a  natural  one,  it  is  nec- 
essary to  bring  th^  person  within  the  range  of  a  particular 
and  an  immediate  danger — not  such  as  is  contingently  inci- 
dent, in  some  degree,  to  every  mode  of  conveyance.  A 
natural  presumption  arises  only  from  a  violent  probability, 
because  it  is  a  conclusion  drawn  by  experience  from  the 
usual  current  of  things ;  but  no  violent  probability  of  death 
arises  from  a  peril  which,  though  possible,  is  remote.  All 
the  examples  put  by  the  judge  himself  are  those  of  special 
perils  which  bear  directly  on  the  person  with  greatei'  or  less 
probability  of  its  destruction  in  proportion  to  their  urgency; 
and  such  was  the  nature  of  the  probability  in  Watson  v. 
King.  Now  there  is  no  mode  of  conveyance  which  has  not 
its  perils;  and  if  the  mere  departure  of  a  person  not  heard 
of  during  the  period  of  legal  presumption,  were  enough  to 
waiTant  a  natural  presumption  of  his  death  within  a  more 
contracted  one,  the  legal  presumption,  stripped  of  its  defi- 
ciency to  dispose  of  the  uncertainty  it  was  introduced  to 
remedy,  would  be  deprived  of  the  greater  part  of  its  value. 

*  Smith  V.  Knowlton,  .11  N.  H.  *  Xewman  v.  Jenkins,  10  Pick. 
192.  616. 

'  Ashbury  v.  Saunders,  8  Cal.  61. 
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We  are  of  opinion,  therefore,  that  though  the  exceptions  to 
other  parts  of  the  charge  are  not  legitimate  subjects  of 
revision  here,  the  direction  that  there  was  evidence  from 
which  the  jury  might  infer  the  death  to  have  been  at  a  time 
short  of  the  period  of  legal  presumption  was  erroneous." 
In  case  II.,  the  court  said  that  they  were  not  aware  of 
any  authority  upon  which  the  dangers  of  a  sealing  voyage 
would  authorize  the  court  to  draw  a  conclusion  of  death,  at 
the  expiration  of  two  years,  as  to  a  party  who  had  embarked 
on  such  a  voyage. 

B. 

I.  J  was  the  captain  of  a  schooner  named  The  Edmondson,  which 
sailed  September  4,  IS54,  for  a  port  in  South  America.  Neither  vessel 
nor  crew  were  subsequently  heard  of.  A  violent  storm  prevailed  along 
the  coast  in  that  year.  The  question  arises  whetheir  J  was  alive  in  Sep- 
tember, 1857.    The  presumption  is  that  he  was  dead.^ 

XL  M  left  New  York  for  Asia  in  1840.  In  1841  he  resided  in  a  town 
in  Asia  which  was  visited  by  an  epidemic.  He  was  not  heard  of  subse- 
quently to  1840.  His  death  may  be  presumed  to  have  occurred  prior 
to  1847.' 

III.  A  passenger  on  a  vessel,  in  a  weak  state  of  health,  disappeared 
from  the  vessel  while  in  the  middle  of  the  lake  on  a  cold  night.  The 
presumption  is  that  he  had  either  by  accident  or  design  fallen  into  the 
lake  and  been  drowned.' 

IV.  S  went  in  his  yacht  March  10, 1883,  for  a  twenty  days^  cruise,  but 
never  reached  his  destination,  nor  was  the  boat  ever  seen  again,  but  a 
piece  of  wreckage  resembling  a  part  of  it  was  found.  On  the  day  after 
his  departure  a  great  storm  occurred  on  the  part  of  the  ocean  where  his 
yacht  probably  was  at  the  time.  In  November,  1888,  the  presumption 
was  that  he  was  dead.^ 

In  case  I.  it  was  said:  *'The  rule  that  the  presumption 
of  the  continuance  of  life  ceases  when  the  person  has  been 
absent  and  has  not  been  heard  of  for  a  period  of  seven 
years,  it  is  argued,  is  a  legal  presumption  and  can  not  aid 

1  Gibbes  v.  Vincent,  11  Rich.  (L.)  «  See  Eagle's  Case,  3  Abb.  (Pr.) 
323;    Learned  v.  Corley,  43  Miss.    218. 

709.     And  see  Be  Norris,  1  Sw.  &       «  Lancaster  v.  Washington  Life 
Tr.  6;    Watson  v.   King,  1  Stark.    Ins.  Co.,  62  Mo.  127. 
121.  *  Stewart's  Will,  3    N.  Y.   (S.) 
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the  defense  because  the  period  limited  to  sustain  it  has  not 
expired.  If  the  presumption  of  death  arising  from  the 
lapse  of  time  be  a  legal  intendment,  then  the  inference  is 
certain,  and  as  a  rule  of  law  would  be  obligatory  on  the 
jury;  but  such  a  presumption  is  rebuttable — presumptio 
legia  lantumy  and  may  be  disproved  either  by  direct  or  cir- 
cumstantial evidence,  the  effect  of  which  the  jury,  and  not 
court,  must  determine.  It  is  not,  however,  from  the  pre- 
sumption arising  alone  from  the  length  of  time  since  John- 
son has  been  heard  of  that  his  death  is  inferred,  but  from 
the  prevalence  of  a  violent  storm  on  the  track  of  his  vessel 
about  the  time  he  sailed,  and  that  neither  The  Edmondson, 
he  nor  his  crew  have  since  been  heard  of.  The  conclusion 
of  his  death  is  inferred  from  a  cause  adequate  to  produce 
it,  coupled  with  the  fact  that  we  have  no  tidings  of  him 
since." 

BUIjE  52. — That  his  habits,  character,  domestic  rela- 
Approved  Id  tions  (a),  necessities  (b),  or  facts  or 
M«*ur636-*4o"N**E'  circumstaiices  other  than  those  show- 
Rep.  1028.  ijxg  exposure  to  dan^rer  (c),  would 
have  made  it  certain  that  if  alive  within  that  period 
he  would  have  returned  to  or  communicated  with  his 
residence,  home  or  domicile,  or  have  been  heard  from/ 

lUuatraiioiu. 
A. 

« 

I.  A  left  home  for  a  city  ia  an  adjoining  State  on  business,  arrived 
there  in  safety,  and  was  seen  by  an  acquaintance  on  the  street  about 
three  p.  m.  of  the  day  he  arrived.  He  was  never  subsequently  seen  or 
heard  of.  It  is  shown  that  his  character,  habits  and  domestic  relations 
were  unblemished  and  undisturbed.  The  presumption  arises  that  his 
absence  is  caused  by  death.* 

»  Cox  V.  Ellsworth,  18  Xeb.  664;  Garden  v.  Garden,  2  Houst.  (Del.) 

53  Am.  Rep.  827 ;  Waite  v.  Coaracy,  574.      In  1856  M  disappeared  from 

47  N.  W.  Rep.  537  (Xeb.) ;  Sensen-  home.     In  an  action  brought  in 

derfer  v.  Ins.  Co.,  19  Fed.  Rep.  68.  1864,  it  was  proved  that  M  had  not 

'  Tisdale  v.  Connecticut  Mutual  eince  been  heard  of.     It  was  also 

Inn.  Co.,  26  Iowa,  170;   28  Id,  12;  proved  that  M,  before  his  disap- 
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II.  A  son,  after  the  death  of  his  father,  and  knowing  of  a  provision 
for  him  in  his  will,  to  take  effect  on  the  death  of  his  mother,  leaves 
home.    He  is  not  heard  of  for  many  years.    He  will  be  presumed  to  be 

dead.^ 

III.  A  girl  18  years  of  age,  unable  to  read  or  write,  was  placed  in  a 
house  of  ref age,  from  which  she  escaped  and  was  not  heard  of  for  more 
than  eleven  years.  When  a  mere  child  she  was  placed  in  an  almshouse, 
from  which  she  was  taken  by  a  lady,  with  whom  she  lived  about  ten 
year^i,  during  the  latter  portion  of  which  time  she  became  very  wild  and 
unruly,  acquired  the  habit  of  drinking,  and  was  accustomed  to  be  out 
late  at  night  and  in  bad  company.  Heldy  that  it  was  improbable  that 
she  desired  to  communicate  with  friends  or  relatives,  and  there  was  no 
presumption  that  she  died  without  issue.' 

In  case  I.  it  was  said:  '*Any  facts  or  circumstances 
relating  to  the  character,  habits,  affections,  attachments, 
prosperity  and  objects  in  life  which  usually  control  the  con- 
duct of  men,  and  are  the  motives  of  their  actions,  are  com- 
petent evidence  from  which  may  be  inferred  the  death  of 
one  absent  or  unheard  from,  whatever  has  been  the  durar 
tion  of  such  absence.  A  rule  excluding  such  evidence  would 
ignore  the  motives  which  prompt  human  actions  and  forbid 
inquiry  into  them  in  order  to  explain  the  conduct  of  men. 
The  true  doctrine  may  be  readily  illustrated  thus:  An 
honored  and  upright  citizen  who,  through  a  long  life,  has 
enjoyed  the  fullest  confidence  of  all  who  knew  him — pros- 
perous in  business  and  successful  in  the  accumulation  of 
wealth ;  rich  in  the  affection  of  wife  and  children  and 
attached  to  their  society ;  contented  in  the  enjoyment  of  his 
posses>sions,  fond  of  the  associations  of  his  friends,  and 
having  that  love  of  country  which  all  good  men  possess — 
with  no  habits  or  affections  contrary  to  these  traits  of  char- 
acter— journeys  from  his  home  to  a  distant  city,  and  is 
never  afterward  heard  of.  Must  seven  years  pass,  or  must 
it  be  shown  that  he  was  last  seen  or  heard  of  in  peril  before 
his  death  can  be  presumed?     No  greater  wrong  could  be 

pearance,  had  declared  his  inten-  *  Karstens  v.  Karstens,  45  N.  Y, 

tion  of  committing  suicide.    Held^  (S.)  966. 

that  the  presumption  was  proper  « Be  Taylor,  20  N.  Y.  (S.)  960;  9 

that  his  death  occurred  about  the  N.  Y.  (S.)  639. 

time  of  his  disappearance. 
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done  to  the  character  of  the  man  than  to  account  for  his 
absence,  even  after  the  lapse  of  a  few  short  months,  upon 
the  ground  of  a  wanton  abandonment  of  family  and  friends. 
He  could  have  lived  a  good  and  useful  life  to  but  little  pur- 
pose if  those  who  knew  him  could  even  entertain  such  a 
suspicion.  The  reasons  that  the  evidence  above  mentioned 
raise  a  presumption  of  death  are  obvious;  absence  from 
any  other  cause,  being  without  motive,  and  inconsistent 
with  the  very  nature  of  the  person  is  improbable.  It  is 
suggested  that  such  absence  may  be  on  account  of  insanity. 
That  may  be  possible,  but  as  death  under  such  circum- 
stances is  more  probable  than  insanity  in  the  absence  of 
evidence  thereof,  the  law  raises  the  presumption  of  death. 
Evidence  which  would  point  toward  insanity  as  the  cause  of 
such  absence  would,  of  course,  be  proper  for  the  considera- 
tion of  the  jury,  from  which  its  probability  might  be  deter- 
mined. The  competency  of  evidence  of  the  character  above 
indicated,  from  which  the  fact  of  the  death  of  an  absent 
person  may  be  found  within  the  period  of  seven  years,  is 
well  sustained  by  authority." 


B. 

I.  B,  a  man  of  drunken  habits,  was  entitled  to  dividends  on  stock  pay- 
able in  April  and  October.  These  were  his  chief  maintenance,  which  he 
generally  squandered  In  dissipation  as  soon  as  received.  He  applied  for 
and  received  his  dividends  in  April.  I860,  and  was  last  seen  in  August  of 
the  same  year,  very  sick.  He  did  not  apply  in  October,  and  was  not  sub- 
sequently seen  or  heard  of.  The  question  was,  in  1869,  whether  he  had 
died  before  November,  1860.    The  presumption  is  that  he  had.' 

II.  On  March  26, 1866,  S  left  her  home  and  was  never  heard  of  again. 
She  depended  on  an  income  payable  in  quarterly  installments.  She  did 
not  appear  to  claim  the  amount  due  in  June,  1866.  In  a  proceeding  in 
1875  the  presumption  is  that  she  was  dead  after  June,  1866.' 

III.  In  May,  1872,  J,  who  was  then  sixty-six  years  old,  and  who  was 
dependent  for  support  upon  the  income  derived  under  a  will,  left  his 
house  and  was  never  subsequently  heard  of.    A  few  days  previously  he 


»  Sheldon  v.  Ferris,  46  Barb.  128;        «  He  Beasney,'  L.  R.  7  Eq.  498. 
Bank   of   Louisville   v.    Board  of 
Trustees,  83  Ky.  219. 
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had  called  upon  the  executor  for  the  money,  re<^eiviDg  half  a  year's  in- 
come. He  was  suffering  at  the  time  from  an  incurable  disease.  The 
presumption  is  that  he  died  during  the  fall  of  1872.^ 

In  case  I.  it  was  said:  **I  quite  adhere  to  the  general 
rule  laid  down  in  Doe  v.  Nepeaii  and  many  other  cases, 
that  where  a  person  has  not  been  heard  of  for  seven  j^ears 
the  onus  probandi  of  showing  that  he  died  at  any  particular 
period  within  the  seven  years  lies  upon  the  person  setting 
up  such  earlier  death.  In  the  case  of  Re  Hi^nderson's 
Trusta^'^  which  has  been  referred  to,  the  master  of  the  rolls 
came  to  the  conclusion  that  the  fact  that  the  person  pre- 
sumed to  be  dead  had  not  applied  for  a  half-yearly  payment 
of  an  annuity  for  which  he  had  hitherto  regularly  applied, 
and  on  which  he  chiefly  depended  for  his  maintenance,  was 
sufficient  to  lead  to  the  presumption  that  he  died  before  such 
payment  became  due ;  and  that  seems  to  me  to  be  a  sound 
conclusion.  Applying  the  same  princij^le  to  the  present 
case,  B  was  of  drunken  habits,  and  when  last  seen  was  in 
so  emaciated  a  state  that  his  death  might  have  been  expected 
at  any  time.  How  can  his  never  applying  for  his  October 
dividends  be  accounted  for  except  on  the  presumption  that 
he  was  dead?  With  regard  to  the  suggestion  that  he  may 
have  gone  to  America,  it  appears  that  he  had  no  means,  and 
it  is  not  probable  that  he  would  have  done  so  without  com- 
municating with  his  relatives,  with  whom,  notwithstanding 
his  habits,  he  was  on  affectionate  terms.  I  therefore  come 
to  the  conclusion  on  the  facts  of  this  case  that  B,  having 
made  no  application  for  the  October  dividend,  must  be  pre- 
sumed to  have  been  then  dead." 

In  case  II.,  James,  L.  J.,  said:  "The  vice-chancellor 
was  of  opinion  that  S  must  now  be  presumed  to  have  died 
soon  after  June,  1866,  but  that  it  would  have  been  impos- 
sible to  make  such  a  presumption  till  after  the  expiration 
of  seven  years  from  the  time  when  she  was  last  heard  of; 
that  is  to  say,  that  the  circumstance  of  her  going  away  and 
not  appearing  to  receive  her  income  in  June,  1866,  was  not 

*  Hiclcman  v.  Upsall,  4  Ch.  DiV.        *  Be  Ackerman,  3  Redf.  521. 
147;  2  Id.  619;  L.  R.  20  Eq.  139. 
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in  itself  sufficient  to  justify  the  petitioners  in  acting  on  the 
presumption  of  her  death  so  as  to  enable  them  at  that  time 
to  apply  to  be  let  into  possession  of  the  property ;  but  now 
taking  the  circumstances  under  which  she  disappeared, 
together  with  the  presumption  which  has  arisen  at  the  end 
of  seven  years,  he  has  come  to  the  conclusion  from  these 
circumstances  not  only  that  she  is  dead,  but  that  she  died 
soon  after  June,  1866.  I  think  he  was  right  in  that  way  of 
dealing  with  that  part  of  the  question.  And  Brett,  J., 
added:  ''Oujr  decision  depends  upon  the  question  when  S 
died.  The  fact  of  her  not  appearing  to  receive  her  income 
was  not  sufficient  evidence  of  her  death ;  it  was  not  so  after 
the  first  quainter  day ;  it  was  not  so  after  the  second  quarter 
day.  In  truth,  there  was  no  presumption  until  she  had  dis- 
appeared for  seven  years;  but  after  seven  years  having  got 
the  fact  that  she  was  dead,  you  have  a  right  to  look  back 
and  inquire  into  all  the  circumstances  and  ascertain  when 
she  died.  Suppose  a  person  intending  to  return  home  at 
ten  o'clock  at  night  does  not  appear,  there  is  no  presump- 
tion that  he  is  dead.  But  if,  after  a  week,  he  is  found  with 
his  skull  broken  in  a  wood,  you  can  then  conclude  that  he 
was  killed  before  ten  o'clock  on  the  night  on  which  he  dis- 
appeared. So  in  the  present  case  I  think  the  vice-chancel- 
lor was  right  in  concluding  that  this  lady  died  at  the  time 
at  which  he  says  she  died." 

In  case  III.  it  was  said  that  his  entire  dependence  upon 
the  income,  his  regular  and  frequent  calls  for  the  same 
before  his  departure,  and  his  failure  to  call  thereafter,  all 
combined  to  justify  the  presumption. 


C. 


I.  In  November,  187U,  K  attsinpted  to  commit  suicide  by  jumping 
from  a  ferry  boat,  but  was  arrested.  lie  offered  the  deck  hand,  who 
made  bis  arrest,  $25  if  he  would  allow  him  to  jump  overboard.  The 
next  day  K  disappeared  and  has  not  since  been  heard  of.  Held^  that  it 
will  be  presumed  that  he  died  on  or  about  the  day  of  his  disappear- 
ance.^ 

J  Ketcham's  Estate,  5  X.  Y.  (S.)  56«. 
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In  Southwe'itern  Mutual  Ins.  Co,  v.  Stevena^^  the  court 
say:  * 'All  the  authorities  concur  in  the  general  proposi- 
tion that  the  presumption  of  life  continues  seven  yeiirs  after 
the  unexplained  disappearance  of  a  man  under  ordinary  cir- 
cumstances, from  whom  no  tidings  return  to  his  friends  or 
acquaintances,  and  that  then  the  presumption  of  life  ceases 
and  the  presumption  of  death  arises.  These  presumptions, 
however,  are  but  rational  inferences  from  the  given  state  of 
facts,  which  so  many  courts  have  agreed  that  reasonable 
men,  in  the  exercise  of  sound  judgment,  wOuld  naturally 
draw,  that  thev  have  become  rules  of  action  and  of  decis- 
ion.  The}'  are,  after  all,  only  presumptions  of  fact;  and, 
when  the  state  of  facts  from  which  they  are  drawn  is  modi- 
fied, the  presumptions  or  inferences  drawn  from  it  must  and 
ought  to  change.  It  is  conceded  that  when  one  who  is  last 
seen  in  a  state  of  imminent  peril,  that  might  probably  re- 
sult in  his  deathyis  never  again  heard  from,  though  diligent 
search  for  him  is  made,  the  inference  of  immediate  death 
may  justly  be  drawn.  It  goes  without  saying  that  if  a 
guilty  man,  who  has  been  indicted  for  a  heinous  crime,  flees 
in  the  full  vigor  of  health  from  impending  disgrace  and 
just  punishment,  and  his  friends  and  acquaintances  hear 
from  him  no  more,  the  inference  of  continued  life  after  the 
expiration  of  seven  years  might  well  be  drawn,  and  no  pre- 
sumption could  arise  from  that  state  of  facts  that  his  life 
had  ceased  within  that  period.  The  various  facts  of  num- 
berless cases  will  range  them  between  the  extreme  cases  we 
have  supposed.  Two  cases  of  disappearance  in  which  the 
facts  are  exactly  alike  will  probably  never  arise,  and, the 
strength  of  the  presumption  of  life  or  death  will  never  be 
the  same  in  anv  two  cases.  The  facts  and  circumstances 
surrounding  each  disappearance  which  tend  to  affect  the  in- 
ference of  continued  life  or  earlv  death  that  the  minds  of 
reasonable  men,  anxious  onlv  to  arrive  at  the  truth,  would 
di'aw,  should  be  received  in  evidence  in  the  trial  of  these 
cases;  and  then,  guided  by  the  established  presumptioft 
that  one  who  disappears  under  ordinary  circumstances  is 

»  71  Fed.  Rep.  218. 
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presumed  to  live  for  seven  years  thereaf ter^  the  fact  of  con- 
tinued life  or  previous  death  at  the  important  date  should 
be  determined  by  the  jury  if  there  is  sufficient  evidence  in 
the  case  to  warrant  a  finding  that  the  established  presump- 
tion has  been  varied,  and  bv  the  court  if  there  is  no  such 
evidence.  On  the  trial  of  this  case  there  was  no  request 
for  a  peremptory  instruction  to  the  jury  to  find  this  impor- 
tant fact  either  way,  and  hence  the  question  whether  or  not 
there  was  sufficient  evidence  in  the  case  to  warrant  the  find- 
ing of  the  death  of  the  insured  before  the  commencement 
of  these  actions  is  not  presented  for  our  consideration. 
That  question  was  sent  to  the  jury  by  common  consent. 
Stevens  disappeared  on  August  22,  1892.  The  actions  were 
commenced  on  July  »^1,  181)3.  The  established  presumption 
of  fact  from  the  disapi)earance  of  an  individual  under  ordi- 
nary circumstances,  from  whom  his  relatives  and  acquaint- 
ances have  never  afterwards  heard,  is  that  he  continues  to 
live  for  seven  yesirs  after  his  disappearance.  If  this  pre- 
sumption was  unaffected  by  countervailing  fact,  it  would 
continue  in  the  case  at  bar  until  August  22^  181)9 ;  but  this 
presumption  of  fact  is  not  conclusive.  It  may  be  overcome, 
not  only  when  the  testimony  of  those  who  saw  the  insured 
die  or  saw  his  body  after  his  death  is  produced,  or  when  he 
was  last  seen  in  a  peril  that  might  probably  cause  his  death, 
but  also  when  all  the  facts  and  circumstjinces  of  the  case — 
the  possible  motives,  if  any,  of  the  lost  one  to  absent  and 
conceal  himself  in  view  of  approaching  failure,  disgrace  or 
punishment,  his  possible  motives,  if  any,  for  returning  to 
his  family  and  occupation,  his  attaehments  to  the  members 
of  his  family  and  his  friends,  his  interest  and  prospects  in 
his  business  or  occupation,  and  the  extent  of  the  unavailing 
search  that  has  been  made  for  him  —are  such  that  they 
would  take  the  case  out  of  the  cateoforv  of  an  ordinarv  dis- 
appearance,  and  would  lead  the  unprejudiced  minds  of  rea- 
sonable men,  exercising  their  best  judgment,  guided  by  the 
established  rule  that  life  is  presumed  to  continue  seven 
years  after  an  unexplained  disappearance,  to  the  conviction 
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that  death  had  intervened  at  an  earlier  date.^  The  jury 
should  have  been  instructed  accordingly.  K,  under  such 
instructions,  they  were  convinced  by  a  fair  preponderance 
of  the  evidence,  in  view  of  the  established  presumption  of 
life  for  seven  years  in  ordinary  cases  of  disappearance,  that 
the  insured  died  before  the  commencement  of  these  suits, 
we  are  unwilling  to  hold  that  they  might  not  lawfully  find 
that  fact,  although  there  was  no  proof  that  the  insured  was 
last  seen  in  the  presence  of  an  imminent  peril,  that  might 
probably  cause  his  death.  The  exceptions  to  these  instruc 
tions  can  not  be  sustained."^ 

RULE  53. — But  the  presumption  of  death  at  the  ex- 
piration of  seven  years  from  beingr  last  heard  of, 
does  not  arise  where  it  is  improbable  that  the 
absentee,  even  if  alive^  would  or  eouid  have  been 
heard  of  at,  or  would  or  eould  have  communieated 
withy  his  residence,  home  or  domicile  (a),  or 
where  in  other  Judicial  proceeding's  the  absentee 
is  recorded  as  havingr  been  alive  subsequently  to 
the  end  of  the  seven  years  (B). 

Illustrations, 

A. 

I.  In  1829  L  left  her  fHitiily  in  England  and  went  to  Paris,  where  she 
took  a  situation  as  governess.  She  continued  to  coiTespond  with  her 
relatives.  In  1835  she  wrote  to  her  sister  from  Paris,  saying  that  she  was 
about  to  accept  another  situation,  and  stating  that  she  had  become  a 
Catholic.    On  receipt  of  this  letter  her  sister  replied  in  a  letter  of  re- 

^  Davie  v.  Briggs,  97  U.  S.  628,  Hancocli  v.  Insurance  Co.,  62  Mo. 

634;    Hyde  Parlt    v.    Canton,   130  26,  31;    Newman    v.    Jenltins,   10 

Mass.  605,509;    State  v.  Plym.  43  Pick.  515;  Montgomery  v.  Bevans, 

Minn.   385;    45  X.   W.   Rep.   848;  1  Sawy.  663,  666;    Fed.  Cas.  Xo. 

Waite  V.  Coaracy  (Minn).  47  N.  W.  9735;    Ashburj-  v.  Sanders,  8  Cal. 

Kep.  537 ;  Tisdale  v.  Insurance  Co.,  62, 64;  Hall's  Deposition,  Fed.  Cas. 

26  Iowa,  170,  176, 177;  28  Iowa,  12;  No.  5924. 

Seeds  v.  Grand  Lodge  (Iowa),  61  '  And  see  Hurlburt  v.  Hurlburt, 

N.W.  Rep.  411;  Cox  v.  Ellsworth,  22   Atl.  Rep.  860   (Vt.);    Miller's 

18  Xeb.  664;    26  X.  W.  Rep.  460;  Estate,  9  X.  Y.  (S.)  639. 
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monstrance  reproaching  her  for  her  abandonment  of  the  Protestant  re- 
ligion. No  reply  was  received  to  this  letter,  and  she  was  not  subse- 
quently heard  of.    There  is  no  presumption  that  L  died  in  1842.^ 

II.  A  girl  of  sixteen  leaves  her  father^s  house;  later  (August  1, 1814) 
she  is  in  a  seaport  town,  intending  to  go  abroad.  She  is  not  subse- 
quently heard  of.    Tbere  is  no  presumption  that  in  1821  she  is  dead.^ 

III.  A  was  transported  from  England  to  New  South  Wales  in  1838  for 
seven  years  for  a  crime.  He  last  wrote  to  his  family  on  board  ship  in 
that  year.  The  records  showed  that  he  served  bis  sentence.  There  is 
no  presumption  that  be  was  dead  in  the  year  1850.^ 

IV.  S  died  in  August,  J858.  W,  his  father,  left  England  for  Australia 
in  1849,  from  which  country  he  wrote  to  his  wife  until  1864,  when  he 
ceased  to  write.  In  his  last  letter  he  said :  ^*I  have  made  up  my  mind 
should  I  reach  England  in  safety,  not  to  know,  see  or  have  any  commu- 
nication or  connection  whatever  with  any  one  whom  I  formerly  knew.'' 
W  was  never  subsequently  beard  of.  There  is  no  presumption  that  he 
died  before  S.* 

V.  A  sailor  leaves  his  ship  in  a  foreign  country  in  1850.  and  is  not 
after^-ard  beard  of.  It  is  proved  that  his  intention  was  to  desert.  There 
is  no  presumption  that  he  died  in  1857.^ 

In  case  I.  it  was  said  that  the  principle  on  which  the 
presumption  that  an  absent  person  not  heard  from  for  seven 
years  is  dead  is  based  is  that  if  he  were  leaving  he  would 
probably   have   communicated    with   some   of   his  friends 


*  Bo  wen  v.  Henderson,  2  Sim.  & 
G.  360.  In  McMahon  v.  McElroy. 
Ir.  Rep.  5  Eq.  1,  an  Irish  case,  it 
was  said:  ''The  circumstances  of 
the  present  case  are  not  such  as  to 
render  it  safe  to  make  that  pre- 
sumption at  present.  Hugh  Morgan 
left  Ireland  for  America  some  time 
before  the  year  1859,  resided  there 
for  some  years,  married  there, 
came  back  to  Ireland  with  his  wife 
in  1859  for  a  temporary  purpose 
only;  he  sold  all  his  property  in 
Ireland,  and  after  a  few  months  re- 
turned to  America,  whither  his  wife 
and  son  followed  him.  It  is  eon- 
tended,  however,  that  because  he 
has  not  since  been  heard  of  by  his 
sister,  the  only  member  of  his  fam- 
ily who  remains  in  Ireland.  I  am 


therefore  to  presume  that  he  Is 
dead.  But  suppose  than  an  alien 
comes  into  this  country  and  stays 
for  a  few  months,  or  that  a  person 
who  is  not  an  alien,  but  has  his 
residence  abroad,  comes  here  and 
stays  for  a  little  time,  and  then 
leaves,  having — to  put  an  extreme 
case — no  relatives  here,  and  is  not 
heard  of  for  seven  years,  is  the  pre- 
sumption, therefore,  to  be  made  of 
his  death?  I  do  not  think  the  rule 
would  apply  to  such  cases." 

«  Watson  V.  England,  14  Sim.  28. 

8  Milcham's  Trust,  16  Beav.  507. 

^Be  Smith,  21  L.  J.  (P.  &  M.) 
182. 

«  Lakin  v.  Lakin,  34  Beav.  443. 
See  Dowley  v.  Winfield.  14  Sim. 
277. 
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and  relatives.  This  is  a  conclusion  which  courts  draw  frbm 
the  probabilities  of  the  case.  **It  is  quite  clear,  therefore, 
that  when  no  such  probability  exists  the  presumption  can 
not  arise.  In  this  case  all  the  circumstances  tend  to  show 
that  after  what  had  taken  place  between  L  and  her  friends 
it  was  extremely  improbable  she  would  have  entered  into 
further  communication  with  them.  She  had  abandoned  her 
religion,  and  her  friends  wrote  to  her  a  letter  of  remon- 
strance and  reproach  for  so  doing.  The  reproaches  were 
not  calculated  to  encouraore  further  communications.  I 
think  this  circumstance,  taken  in  connection  with  the  rather 
eccentric  course  of  life  which  it  appears  from  her  letters 
she  pursued,  render  it  improbable  that  she  would  have  fur- 
ther communication  with  her  friends.  If  I  am  right  in  this 
view,  it  follows  that  the  presumption  of  her  death  does  not 
arise  from  the  absence  of  information  or  of  communication 
when  that  absence  is  natural,  even  if  the  lady  were  still 
alive." 

In  case  II.,  Shad  well,  V.  C,  said:  **Here  a  girl  about 
sixteen  or  seventeen  years  of  age,  whose  father  was  a  farmer, 
chose,  for  some  reason  which  does  not  appear,  to  leave  her 
father's  house  and  to  go  no  one  knows  whither.  But  it 
seems  that  in  August,  1814,  she  was  at  Portsmouth,  and 
that  she  then  intended  to  go  abroad.  Therefore  it  is  but 
reasonable  to  presume  that  all  along  she  had  been  conceal- 
ing herself,  and  that  she  never  intended  to  return  home. 
The  mere  fact  of  her  not  having  been  heard  of  since  1814 
affords  no  inference  of  her  death ;  for  the  circumstances  of 
the  case  make  it  very  probable  that  she  would  never  be 
heard  of  again  by  her  relations.  How  can  I  presume  that 
she  died  in  1821  from  a  fact  which  is  quite  consistent  with 
her  being  alive  at  that  time?" 

In  case  IV.  it  was  said:  **The  evidence  is  not  sufficient  to 
warrant  the  presumption  that  W  died  before  his  son. 
Some  expressions  used  by  him  in  the  last  letter  to  his  wife 
would  lead  to  the  conclusion  that  he  might  have  reasons  for 
not  again  communicating  with  her." 
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B. 

I.  F  was  the  daughter  of  G,  who  died  in  1800.  In  1788  F  removed 
from  the  State,  and  wan  not  subsequently  heard  of.  In  1825  an  adminis- 
tration account  was  prosecuted  and  confirmed,  in  which  a  claim  was 
made  and  allowed  for  the  ^^use  of  F,  a  daughter  of  G.^^  This  is  sufficient 
to  rebut  the  presumption  that  G  survived  F.^ 

II.  In  case  I.  a  petition  filed  in  1805  by  a  son  of  G,  stated  that  G  had 
left  surviving  him  twelve  children,  naming  F  among  them.  The  return 
of  the  sheriff  stated  that  ^^the  parties  were  severally  named. ^^  This  is 
also  sufficient  to  rebut  the  presumption  that  G  survived  F.' 

III.  The  grant  of  letters  of  administration  raises  a  presumption  of  the 
death  of  the  party. 

1  Keech  v.  Rinehardt,  10  Pa.  St.  Peckinbaugh,  40  Ind.  133;  French 

20,  V.  Frazier,   7  J.    J.    Marsh.   431; 

'  Lancaster  v.  Washington  Life  Peterkin  v.  Inloes,  4  Md.  175. 
Ins.  Co.,  62  Mo.   121;    Jenkins  v. 
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CHAPTER  XI. 

THE  PRESUMPTION  OF  SURVIVORSHIP. 

RUL£  54. — There  is  no  presDmption  as  to  the  order  in 
which  two  or  more  persons  died,  who  are  shown  to 
have  perished  in  the  same  accident*  shipwreck  or 
hattle.  The  law  regards  them  as  having  died  at  the 
same  instant. 

The  common  law  (unlike  the  civil  law  in  this  respect 
which  answers  the  questions  arising  out  of  the  death  of 
several  persons  in  a  common  calamity  by  recourse  to  a 
number  of  fixed  presumptions  based  on  the  age,  sex  and 
strength  of  the  parties^),  does  not  attempt  to  ascertain,  in 
the  absence  of  any  evidence  on  which  to  go,  the  survivor 
of  a  common  catastrophe.  Strictly  it  may  be  said  that  the 
common  law  presumes  neither  that  one  survived  nor  that  all 
perished  at  the  same  moment. ^  But  by  leaving  the  matter 
as  one  unascertainable,  *'the  practical  consequence,"  as 
has  been  said,  "is  nearly  the  same  as  if  the  law  presumed 
all  to  have  perished  at  the  same  moment.  It  is,  in  fact, 
exactly  the  same.  Where  two  persons  (whether  of  the 
same  or  different  ages,  sexes  or  physical  conditions)  perish 
in  an  accident,  shipwreck  or  battle,  and  there  is  no  evidence 
to  show  which  one  of  the  several  survived,  the  law  will  not 

• 

1  Code  Napoleon,  Bk.  3,  Title  3,  dero,  76  Cal.  649;  18  Pac.  Rep.  855, 

Chap.  1,  Arts.  720-722;   Civ.  Code  Sanders  v.  Simcich,  65  Cal.  50:  2 

Louisiana,  Arts.  930-933.  The  civil  Pac.  Rep.  741. 
law  rule  is  partially  adopted  in  Cal-        '  Cowman  v.  Rogers,  73  Md.  403; 

ifomia.    See  Cal.  Code  Civ.  Proc,  21  Atl.  Rep.  64;  Johnson  v.  Merrl- 

§  1963, sub-sec.  40; Hollisterv. Cor-  thew,80Me.  Ill;  13  Atl.  Rep.  132. 
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raise  any  presumption  from  the  fact  that  one  was  younger 
or  stronger,  or  of  the  more  hardy  sex,  that  he  survived 
an  older  or  a  weaker  or  a  less  hardy  victim.  The  party 
alleging  that  one  survived  the  other  must  prove  it ;  the  onus 
is  on  him  who  claims  a  right  or  title  upon  the  theory  of  the 
survivorship  of  one  to  prove  that  fact  affirmatively/'^ 

Where  there  is  no  proof  of  a  common  calamity,  the  law 
makes  no  presumption  based  on  age  or  sex.  Thus  where 
mother  and  daughter  died  in  the  same  year,  but  there  is  no 
evidence  of  the  precise  date,  it  will  not  be  presumed  that 
the  mother  died  before  the  daughter.^  So  no  presumption 
of  survivorship  arises  from  the  fact  that  a  father  was  heard 
of  at  a  period  later  than  a  son.-^ 

Illustrations. 

I.  H  and  his  wile,  while  in  a  raiiroad  car  together,  are  precipitated 
through  a  bridge  into  a  river.  They  are  afterwards  found  dead,  and  no 
proof  of  one  surviving  the  other  is  presented.  Neither  transmits  any 
rights  to  the  other,  and  the  heirs  of  H  must  take.^ 

II.  A  father  and  two  children  were  lost  in  a  shipwrecli,  there  being 
no  evidence  of  survivorship.     The  next  of  kin  of  the  children  claimed. 


^  Mason  v.  Mason,  1  Merivale,  307 ; 
WoUaston  v.  Berkeley,  2  Ch.  Div. 
213;  Be  Heuss,  2  Salk.  533;  He 
Wheeler,  37  L.  J.  (P.  &  M.)  40; 
Robinson  v.  Sallier,  2  Woods  C.  C 
187.  Control  Calvin  v.  Procurator- 
General,  1  Hagg.  Ecc.  92.  And  see 
Durrant  v.  Friend,  5  De  G.  &  Sm. 
346;  Scutton  v.  Patullo,  L.  R.  19 
Eq.  375;  R.  v.  Hay,  1  W.  Black. 
646.  This  was  the  celebrated  case 
of  General  Stanwix,  who,  with  his 
\iif e  and  dauglUer  by  a  former  mar- 
riage, perished  at  sea  on  a  voyage 
from  Dublin  to  England.  Mr. 
Feame  composed  two  ingenious 
arguments,  one  in  favor  of  each  of 
the  claimants,  which  are  printed  in 
his  posthumous  works.  In  Selleck 
V.  Booth.  1  You.  &  Coll.  C.  C.  117, 
Vice-Chancellor  Knight  Bruce  held 


that  a  presumption  of  priority  of 
death  might  arise  from  the  com- 
parative age,  strength  and  health 
of  the  parties.  In  this  case  two 
brothers  perished  in  a  shipwreck ; 
one  was  the  master,  the  other  the 
second  mate  of  the  vessel ;  and  he 
ruled  that  the  former  (the  elder) 
would  be  presumed  to  have  survived 
the  latter,  as  being  the  most  ex- 
perienced sailor.  Mr.  Taylor  (Ev., 
vol.  1,  sec.  160)  says  of  this  case 
that  it  '^can  not  be  relied  on  as  au- 
thority,  since  it  is  opposed  to  a  long 
current  of  decisions." 

*  Cooke  V.  Caswell.  81  Tex.  678; 
17  S.  W.  Rep.  386. 

»  Schaub  V.  Griffin,  84  Md.  667 ; 
36  Atl.  Rep.  443. 

*  Be  Ball  12  Ch.  L.  N.  12,68. 
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The  burden  of  showing  that  they  survived  their  father  being  upon  them, 
they  can  not  recover.  * 

III.  A  father  seventy-three  years  old,  and  his  daughter  thirty-three 
years  old,  being  on  board  a  steamship  which  was  lost  at  sea,  perished  in 
the  same  calamity,  and  nothing  was  shown  which  tended  to  prove  that 
one  died  before  the  other.  The  heirs  of  the  daughter  can  talce  nothing 
as  coming  to  her  from  the  father.' 

IV.  A  made  a  will,  leaving  some  legacies  and  appointing  hiii  wife 
residuary  legatee;  she  died,  leaving  several  children.  A  married  ngain, 
and  had  no  child.  A,  with  his  wife  and  all  his  children,  afterwards  were 
lost  at  sea.    The  will  is  not  revoked.^ 

v.  T  and  his  wife  perished  at  sea  in  the  same  shipwreck,  and  there 
was  no  evidence  who  survived.  The  question  arose  whether  the  relatives 
of  the  husband  or  of  the  wife  were  entitled  to  the  residue  of  his  estate. 
Held,  that  the  former  were.* 

VI.  A  husband  and  wife  were  lost  with  all  on  board  of  a  packet  in  the 
English  channel.  The  next  of  kin  of  the  husband  claims  certain  prop- 
erty as  coming  to  him  as  the  heir  of  his  wife.  There  being  no  evidence 
that  the  husband  survived  the  wife,  the  application  is  refused.' 

VU.  A  husband  and  wife  were  swept  by  the  same  wave  into  the  sea 
and  not  afterwards  seen.  The  court  can  not  assume  that  either  survived 
the  other.* 

Vni.  W  and  his  wile  were  killed  at  the  massacre  of  Cawnpore  on  or 
about  the  27th  of  June,  1857.  There  was  no  evidence  which  perished 
first.    There  is  no  presumption  that  either  survived  the  other.^ 

IX.  Two  persons,  husband  and  wife,  made  separate  wills.  In  the 
husband's  will  the  property  was  given  to  the  wife,  ^^and  in  case  my  wife 
shall  die  in  my  lifetime,  then  to  W  W  in  trust  for  the  children  on  their 
coming  of  age.*^  In  the  wife^s  will  (made  under  a  power  given  her  by 
her  deceased  father,  in  default  of  the  exercise  of  which  the  property  was 
to  go  to  relatives  specifically  named)  property  was  given  to  her  husband, 
and  *'in  case  my  husband  should  die  in  my  lifetime,"  then  to  WW  abso- 
lutely. The  husband  and  wife  and  two  children  perished  at  sea,  being 
all  swept  off  the  deck  by  one  wave,  and  all  disappearing  together. 
There  is  no  presumption  that  the  husband  had  survived  the  wife  or  the 


»  Newell  V.  Nichols,  12  Hun,  604. 

2  Coye  V.  Leach,  8  Mete.  371. 

3  Wright  V.  Netherwood,  2  Salk. 
592. 

<  Taylor  v.  Deplock,  1  Phill.  261 ; 
^6  Selwyn,  3  Hagg.  Ecc.  748.  In 
this  case  the  court  said:  ''Instances 
have  occurred  where,  under  similar 
circumstances,  the  question  has 
been,  which  of  the  two  survived? 


But  in  the  absence  of  clear  evidence, 
it  has  generally  been  taken  that  both 
died  at  the  same  moment.*-  Re 
Murray,  1  Curt.  596. 

*  Satterthwaite  v  Powell.  1  Curt. 
705. 

•Underwood  v.  Wing,  4  DeG., 
M.  &  G.  657. 

7  Be  Wainwrlght.  1  Sw.  &  Tr.  257 ; 
Be  Ewart,  Id.  258. 
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wife  the  husband ;  it  is  necessary  that  W  W  should  show  affirmatively 
that  one  or  the  other  had  survived,  and  in  the  absence  of  such  proof  the 
property  ^oes  to  the  relatives  specilicaUy  named  in  the  will  of  the  wife's 
father,  as  there  has  been  no  will  by  the  husband  nor  any  appointment 
by  the  wife.^ 

X.  A  mistress  made  a  will,  in  which  she  left  her  housekeeper  the 
whole  of  her  property.  Mistress  and  housekeeper  were  murdered  at 
the  game  time,  there  being  no  evidence  which  one  died  first.  The  claim- 
ants under  the  servant  could  not  succeed.^ 

XI.  W,  her  husband  and  daughter  sailed  from  New  York  to  Europe 
in  March,  1841,  in  the  steamship  President.  Before  this  she  bad  pro- 
cured a  policy  of  insurance  on  her  life  for  the  benefit  of  her  daughter. 
Neither  the  President  nor  any  of  its  passengers  were  ever  subsequently 
seen  or  heard  of.  There  is  no  presumption  that  the  daughter  survived 
her  mother.* 

XII.  A  mother  and  an  infant  son  are  lost  in  n  shipwreck.  The  pre- 
sumption is  that  they  died  at  the  same  time.^ 

XIII.  A  and  6.  husband  and  wife,  are  killed  in  the  same  casualty, 
e.  g.,  the  wrecking  of  a  railroad  train  by  the  giving  away  of  a  bridge. 
Tbe  presumption  is  that  they  died  at  the  same  time.' 

XIV.  A  father  with  his  two  cliildren  perish  in  a  shipwreck.  There 
is  no  presumption  either  that  a  particular  one  of  tbe  three  survived  the 
other,  or  that  they  did  not  all  perish  at  the  same  instant.' 

Ill  case  III.  it  was  said:  '*The  case  stands  thus:  Sylva- 
nus  Keith  and  his  daughter,  Mrs.  Coye,  perished  in  the 
same  disaster.  No  fact  is  shown  giving  the  least  indication 
that  either  party,  from  the  nature  of  the  accident  or  the 
position  of  the  parties,  had  any  advantage  over  the  other 
for  protecting  life.  Nothing  is  shown  of  their  particular 
capabilities  arising  from  personal  strength  or  vigor.  Noth- 
ing, indeed,  is  put  into  the  case  to  control  it  in  favor  of 
either  besides  age  and  sex ;  and  these  are  not  decisive  tests 
in  the  present  case.  In  truth,  there  is  nothing  to  show  that 
either  the  father  or  the  daughter  survived  the  other.  The 
evidence  *  *  *  fails  to  show  that  the  estate  of  Sylva- 
nus  Keith  ever  vested  in  Caroline  E.  Coye,  his  daughter.    To 

»  Wing  V.  Ungrave,  6  H.  L.  Cas.  <  Stinde  v.  Goodrich,  3  Redf.  87; 

1S3.  lie  Ridgway,  4  Id.  226. 

*  See  Doe  v.  Nepean,  5  B.  &  C.  »  Kansas  Pac.  R.  Co.  v.  Miller,  2 

92.  Cal.  443;     Russell  v.  Hallett,   23 

>  Moehring  v.  Mitchell,  1  Barb.  Kaa.  276. 

Ch.  265.  •  Newell  v.  Nichols,  76  N.  Y.  78. 
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effect  this  it  was  necessary  that  she  should  have  survived  her 
father.  We  do  not  feel  authorized  to  say  that  this  fact  is 
sati:?factorily  established.  For  aught  that  appears  in  the 
present  aspect  of  the  case  they  may  both  have  perished 
together.  This  being  so,  and  no  arbitrary  presumption  being 
authorized  by  law  in  such  cases  arising  from  age  or  sex,  the 
consequence  is  that  those  who  seek  to  enforce  their  rights 
as  heirs  at  law  of  Caroline  E.  Coye  must  fail  in  establishing 
their  right  to  a  distributive  share  in  the  estate  of  Sylvanus 
Keith." 

'*With  respect  to  the  priority,"  said  Sir  William  AVynne 
in  case  IV.,  **it  has  always  appeared  to  me  more  fair  and 
reasonable  in  these  unhappy  cases  to  consider  all  the  parties 
as  dying  at  the  same  instant  of  time  than  to  resort  to  any 
fanciful  supposition  of  survivorship  on  account  of  the  degree 
of  robustness.  *  *  *  Therefore,  taking  into  consideration 
that  there  was  no  wife  or  child  at  his  death,  I  pronounce 
for  the  will." 

In  case  V.  Sir  John  Nicholl  said:  '*There  is  no  evidence 
direct  as  to  this  point;  some  inferences  have  been  deduced. 
It  is  stated  that  the  two  bodies  were  found  together.  This 
tends  to  show  that  they  were  in  the  same  situation  at  the 
time  of  death.  Upon  the  whole,  I  am  not  satisfied  that 
proof  is  adduced  that  the  w^ife  survived.  Taking  it  to  be 
that  both  died  together,  the  administration  is  due  to  the 
representatives  of  the  husband.  I  assume  that  both  per- 
ished at  the  same  moment,  and  therefore  I  grant  the  admin- 
istration to  the  representatives  of  the  husband.  I  am  not 
deciding  that  the  husband  survived  the  wife." 

In  case  VI.  the  judge  said:  '*Tlje  principle  has  been 
frequently  acted  upon  that  where  a  party  dies  possessed  of 
property  that  the  right  to  that  property  passes  to  his  next 
of  kin,  unless  it  be  ehown  to  have  passed  to  another  by  sur- 
vivorship. Here  the  next  of  kin  of  the  husband  claims  the 
property  which  was  vested  in  his  wife ;  that  claim  must  he 
made  out;  it  must  be  shown  that  the  husband  survived. 
The  property  remains  where  it  is  found  to  be  vested  unless 
there  is  evidence  to  show  that  it   has  been  divested.     The 
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parties  in  this  case  must  be  presumed  to  liave  died  at  the 
same  time,  and  there  being  nothing  to  show  that  the  hus- 
band survived  his  wife,  the  administration  must  pass  to  her 
next  of  kin." 

In  case  VII.  Mr.  Justice  Wightman  said :  **We  think 
there  is  no  conclusion  of  law  upon  the  subject;  in  point 
of  fact  we  think  it  unlikely  that  both  did  actually  die  at 
the  same  moment  of  time,  but  there  is  no  evidence  to 
show  which  of  them  was  the  survivor."  , 

'♦Where  two  persons,"  said  Lord  Chelmsford  in  case 
IX.,  ''are  at  one  and  the  same  instant  washed  into  the  sea, 
and  disappear  together,  and  are  never  seen  any  more,  it  is 
not  possible  for  any  tribunal  called  upon  judicially  to  deter- 
mine the  question  of  survivorship,  to  form  any  judgment 
upon  the  subject  which  can  be  founded  upon  any  thing  but 
mere  conjecture  derived  from  age,  sex,  constitution  or 
strength  of  body  or  mind  of  each  individual,  and  as  our 
law  has  not  established  any  rules  of  presumption  for  these 
rare  and  extraordinary  occasions,  the  uncertainty  in  which 
they  are  involved  leaves  no  greater  weight  on  one  side  or 
the  other  to  incline  the  balance  of  evidence  either  way. 
If.  therefore,  it  is  necessarv  for  W  W  to  establish  his 
claim  under  the  will  of  Mrs.  U,  that  he  should  prove  that 
she  survived  her  husband,  he  must  altogether  fail." 

In  case  XIV.  it  was  said:  "There  is  no  legal  presumption^ 
which  courts  are  authorized  to  act  upon  that  there  was  a 
survivor,  any  more  than  that  there  was  a  particular  sur- 
vivor. It  is  not  claimed  that  the  children  died  at  the  same 
time.  Indeed,  it  maybe  conceded  that  it  is  unlikely  that 
they  ceased  to  breathe  at  precisely  the  same  instant,  and 
as  a  physical  fact  it  may  perhaps  be  inferred  that  they  did 
not.  But  this  does  not  come  up  to  the  standard  of  proof. 
The  rule  is  that  the  law  will  indulge  in  no  presumption  on 
the  subject.  It  will  not  raise  a  presumption  by  balancing 
probabilities,  either  that  there  was  a  survivor  or  who  he 
was.  In  this  respect  the  common  law  differs  from  the 
civil  law.     *     *     *     It  is  regarded  as  a  question  of  fact 

I  75  N.  Y.  87. 


304  PRESUMPTIVE  EVIDENCE.        [rULE  65. 

to  be  proved,  and  evidence  merely  that  two  persons  per- 
ished by  such  a  disaster  is  not  deemed  sufficient.  If  there 
are  other  circumstances  shown,  tending  to  prove  survivor- 
ship, courts  will  then  look  at  the  whole  case  for  the  pur- 
pose of  determining  the  question ;  but  if  only  the  act  of 
death  by  a  common  disaster  appears,  they  will  not  under- 
take to  solve  it  on  account  of  the  nature  of  the  question 
and  its  inherent  uncertainty.  It  is  not  impossible  for  two 
persons  to  die  at  the  same  time,  and  when  exposed  to  the 
same  peril  under  like  circumstances.  It  is  not,  as  a  ques- 
tion of  probability,  very  unlikely  to  happen.  At  most, 
the  difference  can  only  be  a  few  seconds.  The  scene  passes 
at  once  beyond  the  vision  of  human  penetration,  and  it  is 
as  unbecoming  as  it  is  idle  for  judicial  tribunals  to  speculate 
or  guess  whether  during  the  momentary  life  struggle 
one  or  the  other  may  not  have  ceased  to  gasp  first, 
especially  when  the  transmission  of  the  title  of  property 
depends  upon  it;  and  hence,  in  the  absence  of  other  evi- 
dence, the  fact  is  assumed  to  be  unascertainable,  and 
property  rights  arc  disposed  of  as  if  death  occurred  at  the 
same  time.  This  is  done,  not  because  the  fact  is  proved, 
or  that  there  is  any  presumption  to  that  effect,  but 
because  there  is  no  evidence  and  no  presumption  to  the 
contrary." 

RULiE  55. — But  where  the  calamity,  thongrh  common  to 
all,  consists  of  a  series  of  successive  events,  separated 
from  each  other  in  point  of  time  aud  character,  and 
each  likely  to  produce  death  upon  the  several  victims, 
according  to  the  degree  of  exposure  to  it,  the  differ- 
ence in  age,  sex  or  health  may  raise  an  inference  of 
survivorship.^ 

Illustrations, 

I.  C,  his  daughter  H  and  son  W,  each  between  fifteen  and  sixteen 
years  old,  perish  in  a  shipwreck.  The  ship  struck  a  rock,  and  for  some 
hours  the  passengers  worked  to  lighten   her  and  to  reach  places  of 

1  See  Coye  v.  Leach,  8  Mete.  371 ;    99. 
Pell  V.  Ball,l  Cheves  (Eq.)  (S.C.) 
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safety.  The  father  was  in  very  feeble  health,  and  unable  to  reach  the 
npper  deck,  which  was  swept  by  the  wavee  last,  and  which  the  children 
reached.    The  presumption  is  that  the  father  perished  flrst.^ 

II.  Land  was  devised  by  E  to  J  for  life  remainder  to  his  three  infant 
children  in  fee.  They  were  all  burned  to  death  together.  On  the  night 
of  the  Are,  which  was  very  cold,  £,  if  he  followed  his  usual  custom, 
slept  in  a  room  in  the  northwest  part  of  the  house,  J  and  his  wife  and 
children  sleeping  in  a  room  on  the  east,  and  divided  from  E's  by  a  hall. 
E  was  eighty- two  years  old ;  in  cold  weather  a  fire  was  kept  in  his  room 
in  an  unsafe  stove;  a  lamp  burned  all  night.  There  was  a  closet  in  his 
room  where  he  kept  medicine,  and  where  he  often  went  with  a  candle 
in  the  night.  His  remains  was  found  in  the  ruins  under  the  closet.  The 
only  person  who  escaped  from  the  house  stated  that  the  fire  was  under 
its  greatest  headway  in  E*s  room,  spreading  to  eastward.  The  only  out- 
cry was  from  J,  and  witness  saw  no  one  at  all.  Held,  that  E  probably 
died  before  the  others.^ 


RULE  5G. — And  the  one  of  several  in  a  common  dan- 
ger which  proved  fatal  to  all,  who  was  last  seen  or 
heard  alive  within  the  operation  of  the  cause  of  death, 
is  presumed  to  have  survived  the  others. 

llhtstrations. 

L  C,  bis  daughter  H  and  son  W  perished  in  a  shipwreck.  The  ship, 
after  striking,  was  swept  by  the  waves,  and  C,  who  was  at  the  time  on 
the  lower  deck,  was  washed  off.  Subsequently  H  and  W  were  seen  on 
the  upper  deck.  The  presumption  is  that  H  and  W  survived  their 
father.^ 

II.  B  and  his  wife  perished  on  board  a  steamboat  at  sea  by  the 
explosion  of  one  of  the  boilers,  which  shattered  the  vessel  and  caused  it 
to  fall  to  pieces  and  sink  In  about  half  an  hour.  Mrs.  B  was  seen  and 
heard  calling  for  her  husband  after  the  disaster,  but  he  was  not  heard  to 
answer,  nor  was  he  seen  at  any  time  after  the  explosion.  The  presump- 
tion is  that  the  wife  survived  the  husband.** 

III.  U,  his  wife  and  daughter  C  were  lost  in  a  shipwreck.  A  wave 
swept  them  from  the  deck  simultaneously.  U  and  his  wife  were  not 
afterward  seen,  but  C  was  subsequently  lashed  to  a  floating  spar  by  a 
sailor  to  whom  she  called.  The  presumption  is  that  C  survived  her 
parents.* 

1  See  Smith  v.  Groom,  7  Fla.  147.        *  Pell    v.    Ball,  1  Cheves  (Eq.) 

«Ehle's  Will,  73  Wis.  441;    41  (S.  C.)  99. 
X.  W.  Rep.  627.  »  Underwood  v.  Wing.  4  De  G., 

8  See  Smith  v.  Groom,  7  Fla.  80.  M.  &  G.  633. 
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IV.  Father  and  son  were  hanj!;ed  for  a  crime  at  the  same  time.  Wit- 
nesses observed  the  Ron  move  his  legs  after  the  father  had  apparently 
become  insensible.    The  presumption  is  that  the  son  survived.' 

V.  In  Illustration  II.  (Rule  55),  J*8  body  was  found  where  his  cry 
was  heard,  the  heat  being  so  great  that  he  probably  expired  within  a 
few  seconds.  He  had  left  the  room  where  his  wife  and  children  were, 
and  was  near  E^s  room,  probably  to  rescue  him.  His  wife  had  probably 
succeeded  in  getting  the  children  to  a  window  on  the  east  side  when 
overtalien  by  the  fire.  The  fire  must  have  been  later  in  reaching  this  room 
than  where  J  was.  Held,  that  J^s  wife  and  children  probably  survived 
him.« 

^  Broughton  v.  Randal,  Cro.  Eliz.        >  Ehle's  Will,  ante, 
503. 


CHAPTER  XII. 

THE  PRESUMPTION   OF  IDENTITY. 

BUIi£  57. — Identity  of  name  raises  a  presumption  of 

Approved  In  Grin,     ^entity  of  person,  where  there  is  siml- 

die  V.  Stone.  78  Me.      larity  of  residence  (a),  or  trade  (b),  or 

176;  8  Atl.  Rep.  188.  ^     ^  ^     ^ 

circumstances  (C)»  or  where  the  name 
is  an  unusual  one  (d);  but  aliter,  where  the  name  is 
a  common  one  and  there  are  several  persons  known 
of  the  same  name  and  of  the  same  place  (e). 

As  has  been  said,  it  is  fair  and  legal  to  presume  that  the 
same  name  identifies  the  same  person  until  the  contrary 
appears ;  for  names  are  used  for  the  very  purpose  of  iden- 
tifying the  individuals  to  whom  they  are  attached.^ 


^  Gates  V.  Loftus,  3  A.  K.  Marsh. 
202;  Hamshaw  v.  Kline,  57  Pa.  St. 
397;  Atchison  v.  McCulloch,  6 
Watts,  13;  Bogue  v.  Bigelow,  29 
Vt.  179;  Phillips  v.  Evans,  64  Mo. 
17 ;  State  v.  Moore,  (51  Id.  279 ;  Gilt 
V.  Watson,  18  Id.  274 ;  Flournoy  v. 
Warden,  17  Id.  435;  Brown  v. 
Metz,  33  111.  339;  Balbec  v.  Don- 
aldson, 2  Grant's  Gas.  460;  Broth- 
erllne  v.  Hammond,  69  Pa.  St.l2S; 
Hunt  V.  Stewart,  7  Ala.  527 ;  Doug- 
las V.  Dakin,  46  Gal.  49;  Trimble 
V.  Brichta,  10  La.  Ann.  778;  Givens 
V.  Tidmore,  8  Ala.  745;  Gampbell 
V.Wallace,  46  Mich.  320;  Grindle 
V.  Stone,  78  Me.  176;  3  Atl.  Rep. 
183;  Mallory  y.  Biggs,  76  Iowa, 
748;  39  N.  W.  Rep.  886;  Smith  v. 


Gillam,  80  Tex.  120;  15  S.  W.  Rep 
794;  Long  v.  McDow,  87  Mo.  197 
Hoyt  v.  Davis,  21  Mo.  (App.)  236 
Kimball  v.  Davis,  19  Wend.  437 
Jackson  v.    Boneham,  15   Johns 
226 ;  Hatcher  v.  Rocheleau,  18  N 
Y.  86;  Jackson  v.  Goess,  13  Johns 
318;    7   Am.    Dec.    399;     Bay  ha 
V.    Mnnford,    49   Pac.    Rep.    601 
(Kas.);  Heacock  v.    Lubeke,    108 
111.  641;    Ward  v.  Dougherty,  75 
Gal.  240;  People  v.  Riley,  75  Gal. 
98;  16  Pac.  Rep.  544;  Garpenterv. 
Ritchie,  2  Wash.  512;  28  Pac.  Rep. 
380;  Morris  v.  McGlaiy,  43  Minn. 
346;  46  N.  W.  Rep.  238;  Fink  v. 
R.  Go.,  15  Daly,  479;  Rupert  v. 
Penner,  35  Neb.  587;  17  L.  R.  A. 
824;   Veasey  v.  Brigham,  93  Ala. 
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[rule  57. 


In  Cates  r.  LoftuSy^  two  certificates  of  land,  one  prior  in 
date  to  the  other,  had  been  granted  to  one  Isaac  Larue, 
and  the  court  held  that  they  would  presume  that  both  had 
been  granted  to  the  same  person;  that  the  Isaac  Larue  in 
the  second  grant  was  the  same  person  as  in  the  first.  Mills, 
J.,  in  making  this  ruling,  used  the  following  apt  language: 
**It  has  been  truly  observed  at  the  bar  that  the  appellee 
has  not  ventured  to  denv  that  Isaac  Larue,  to  whom  the 
first  certificate  was  granted,  is  the  same  person  who  ob- 
tained the  last,  and  although  there  might  have  been  more 
of  the  same  name  it  does  not  necessarilv  follow  that  one  of 
these  others  obtained  the  first  certificate.  But  we  have 
looked  into  the  testimony  and  we  find  no  proof  of  any  but 
one  Isaac  Larue  in  the  county,  or  indeed  elsewhere,  at  the 
date  of  the  certificate,  so  that  we  must  presume  that  he  is 
the  person  who  obtained  the  first  certificate  as  well  as  the 
last,  unless  we  should  first  presume  the  existence  of  another, 
and  then  that  he  was  the  person  who  obtained  the  first  cer- 
tificate. Such  a  presumption  would  be  wholly  unnatural  and 
without  warrant."  Again,  in  the  Michigan  case  of  Goodell 
V.  Hibhardy^  it  was  said  by  Graves,  C.  J. :  *'The  deed  from 
Frank  A.  Goodell  to  the  plaintiff  in  ejectment  was  executed 
in  the  State  prison,  and  just  before  the  death  of  Betsey 
Goodell,  and  no  direct  or  express  evidence  was  given  to 
identify  him  as  the  Frank  A.  Goodell  of  the  class  described 
in  the  will  as  the  minor  children  of  Alexander  Goodell, 
deceased,  and  objection  is  made  for  the  want  of  such  proof. 


548;  Sumner  v.  Mitchell,  29  Fla. 
179;  14  L.  R.  A.  815;  Wilson  v. 
Holt,  83  Ala.  528;  Stebbing  v. 
Duncan,  108  U.  S.  47;  Robertson 
V.  DuBose,  70  Tex.  1;  13  S.  W. 
Rep.  300.  See  Mode  v.  Beasley,  143 
Ind.  306;  42  N.  E.  Rep.  727.  An 
action  at  law  in  which  the  same 
person  appears  both  as  plaintiff 
and  as  defendant  will  be  dismissed, 
for  identity  of  name  is  presump- 
tion of  identity  of  person.  Sweet- 
land  V.  Porter,  27  S.  E.  Rep.  352 


(W.  Va.).  Contra,  Wilson  v.  Ben- 
edict, 90  Mo.  208.  See  Stevenson 
V.  Murray,  87  Ala.  442;  6  South. 
Rep.  301.  The  fact  that  an  appli- 
cation for  an  order  was  addressed 
to  a  certain  person  as  county  judge 
creates  no  presumption  that  he 
was  county  judge  when  the  order 
was  made.  Henderson  v.  Lindley, 
75  Tex.  185;   12  S.  W.  Rep.  979. 

1  3  A.  K.  Marsh.  302. 

2  32  Mich.  55. 
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We  think,  in  the  absence  of  cireuni.stances  to  cast  doubt 
upon  the  fact  of  identity,  the  identity  of  name  was  enough 
to  raise  a  presumption  of  identity  of  person.  The  general 
rule  is  too  obvious  and  well  settled  to  justify  the  citation  of 
authorities,  and  no  circumstance  appears  to  affect  the 
operation  of  this  rule,  unless  the  fact  that  the  grantor  Avas 
in  the  State  prison  should  be  so  considered,  and  we  see 
nothing  in  that,  standing  by  itself,  which  should  have  any 
force  upon  the  point."  So  in  a  recent  Texas  case  it  was 
said:  ''Similarity  of  name  is  said  to  be  some  evidence  q^ 
identity.  It  can  not  be  questioned  that  this  alone  is  ordi- 
narily suflScient  evidence  of  identity  of  a  purchaser  in  a 
chain  of  conveyance  as  the  subsequent  vendor.  Although 
this  case  can  not  bo  said  to  come  fully  within  this  rule,  and 
it  would  have  been  more  satisfactory  if  the  marriage  of 
Lyman  Tarbox  and  Jane  Carroll  had  been  proved,  or  that 
Jane  Carroll,  to  whom  the  land  was  conveyed  by  Lyman 
Tarbox  and  Jane  M.  Tarbox,  who  subsequently  joined  him 
in  the  conveyance  of  it  to  the  appellee,  was  the  same  person ; 
yet  we  think  the  partial  similarity  of  name,  the  possession 
of  the  original  title  papers,  etc.,  suificient  to  establish  appel- 
lee's chain  of  title."  And  Lord  Ellenborough  in  an  early 
case  said:  "The  (juestion  being  whether  in  an  action 
at  Uiw  an  examined  copy  of  the  plaintiff's  answer  to 
a  bill  of  discovery  in  chancery  could  be  read,  I  must 
have  some  evidence  of  the  identity  of  the  parties.  But 
when  it  is  e^^tablished  that  the  bill  in  equity  was  tiled  by 
the  now  defendant  against  the  now  plaintiff,  I  will  presume 
that  the  answer  appearing  on  the  file  of  the  court  of 
chancery  was  put  in  by  the  latter,  and  I  shall  hold  the 
examined  copy  sufficient  w^ithout  the  production  of  the 
original.    ^ 

Where  it  is  proved  that  two  parties  have  the  same  name 
the  burden  is  on  a  person  suing  one  of  them  to  show  that 
the  party  sued  is  the  one  who  made  the  contract  or  is 
otherwise  liable.  This  may  be  shown,  however,  by  indirect 
evidence,  as  that  of  the  two  the  one  sued  is  in  business,  and 

Ilodgkinson  v.  Willis,  3  Camp.  401. 
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the  other  not,  or  that  the  one  sued  has  had  former  business 
transactions  with  the*  plaintiff,  while  the  other  has  had 
none.* 

Illustrations. 

A. 

I.  The  question  is,  whether  one  Samuel  Fry,  of  Plymouth  Kock,  has 
written  certain  letters — he  being  the  defendant  in  the  case.  A  witness 
testifies  that  he  knows  the  handwriting  of  a  Samuel  Fry,  of  Plymouth 
Rock,  the  only  person  of  that  name  at  the  place.  The  presumption  is 
that  he  is  the  defendant.^ 

B. 

I.  S  sues  for  medicines  and  attendance  furnished  by  him  as  a  licensed 
apothecary.  Under  the  law  he  can  not  recover  unless  he  is  licensed.  He 
produces  a  license  to  a  person  of  his  name  and  proves  that  he  practiced 
as  an  apothecary.    The  presumption  is  that  he  is  the  person  licensed.^ 

n.  An  action  is  brought  against  a  pilot  named  Wm.  Henderson  for 
negligently  navigating  a  vessel.  A  pilot  named  Henderson  is  in  court 
and  answers  his  description.  The  presumption  is  that  he  is  the  de- 
fendant.** 

III.  In  an  action  against  Charles  Lyon  for  goods  sold  to  his  intestate, 
and  a  plea  of  plene  administravit,  the  plaintiff,  in  order  to  show  assets 
offered  a  copy  of  a  bill  and  answer  by  one  Charles  Lyon  to  a  bill  filed 
in  chancery  against  him  in  the  character  of  an  administrator.  The  pre- 
sumption is  that  they  are  the  same  persons  and  the  evidence  is  ad- 
mitted.^ 

"We  find  him,"  says  Parke,  B.,  in  case  I.,  **acting  as 
an  apothecary,  prescribing  and  dispensing  medicines  to  his 
patients,  and  then  producing  a  certificate  or  license  for  that 
purpose  in  his  name  from  the  body  empowered  by  law  to 
grant  it.     That  is  quite  sufficient  evidence  of  identity." 

In  case  II.  it  was  said :  **The  action  was  brought  against 
William  Henderson,  a  pilot,  and  a  person  in  court  answers 
to  the  name  of  Henderson,  and  is  proved  to  be  a  pilot,  and 
to  have  been  the  pilot  on  board  the  vessel  in  question.    This 

1  Jones  V.  Parker,  20  X.  H.  31.  *  Smith  v.  Henderson,  9  M.  &  W. 

*  Harrington  v.  Fry,  1  Ry.  &  M.  818. 

90.  «Hennell  v.  Lyon,  1  B.  &  Aid. 

»  Simpson  v.  Dismore,  9  M.  &  W.  182. 
47. 


RULE  57,]  THE    PRESUMPTION    OF    IDENTITY.  311 

is  evidence  from  which  the  jury  might  assume  him  to  be  the 
defendant.  But  then  the  counsel  objects  that  the  statement 
is  not  made  under  oath.  As  to  that  there  are  many  things 
which  are  incapable  of  strict  legal  proof.  A  man's  name  is 
a  mere  matter  of  reputation ;  that  which  is  termed  in  Scotch 
law  the  status  of  a  man  is  matter  of  reputation,  and  if  pre- 
cise evidence  of  the  relationship  of  one  man  to  another  or 
other  matters  of  that  nature  were  always  required,  no  fact 
of  that  kind  could  ever  be  proved  in  practice.  Here  there 
was  evidence  of  the  identity  of  the  defendant,  although  it 
was  not  proved  directly  that  the  name  of  the  party  who 
answered  in  court  was  William,  There  was  evidence  that 
he  was  a  pilot;  that  he  was  the  pilot  on  board  the  vessel, 
and  he  answered  to  the  name  of  Henderson.  I  think  that 
is  sufficient.*' 

In  case  III.  Lord  Ellenborough  said:  *'It  is  said  that  the 
evidence  wants  a  further  link  to  connect  it  with  the  defend- 
ant, and  that  it  ought  to  be  shown  that  the  Charles- Lyon  in 
the  answer  was  the  present  litigant.  I  do  not  know  any 
way  by  what  that  circumstance  can  be  supplied,  but  by  the 
description  in  the  answer  itself,  which  tallies  in  almost 
every  particular.  Still,  however,  it  may  be  shown  that  he 
is  not  the  same  person.  Thequestion  then,  is,  whether  pub- 
lic convenience  requires  that  the  proof  should  be  given  by 
the  plaintiff  or  the  defendant,  and  I  rather  think  that  the 
public  convenience  is  in  favor  of  the  admissibility  of  this 
proof,  giving  the  other  party  an  opportunity  of  showing 
that  he  was  not  the  individual  named  in  the  answer.  It 
should  be  taken  as  proof  that  he  is  the  person  named  in  the 
answer  until  the  contrary  be  shown."  And  Bayley,  J., 
said:  **There  is  nothing  to  show  two  administrations,  and 
it  is  rather  extraordinary  to  suppose  that  two  persons  of  the 
same  name  should  sustain  the  same  character.  It  is  not  to 
be  presumed  that  there  are  two  persons,  but  the  identity  is 
rather  to  be  presumed,  unless  the  plaintiff  could  have  shown 
the  contrary."  And  Holroyd,  J.,  added:  '*How  does  the 
question  stand?  The  person  sued  here  is  Charles  Lyon, 
sued  as  administrator  of  Mary  Lyon,  and  the  copy  of  the 
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answer  shows  that  the  bill  was  filed  against  Charles  Lyon, 
as  administrator  of  Mary  Lyon.  There  is  therefore  prima 
facie  evidence  that  the  Charles  Lyon  in  that  court  and  in 
this  are  the  same  person,  which  is  the  only  identity 
wanted." 

C. 

I.  A  prisoner  is  indicted  under  tlie  name  of  K  alias  M.  A  record  of 
a  previous  conviction  of  one  K  alias  M  is  produced.  The  presumption 
is  that  they  are  the  same  person. ^ 

II.  William  J.  Douglas  is  plaintiff  in  an  action.  The  defendant  sets 
up  a  judgment  obtained  in  another  court  against  William  J.  Douglass. 
The  presumption  is  that  they  are  the  same.* 

III.  The  names  of  the  grantee  in  a  patent  and  the  grantor  in  a  sub- 
sequent deed  of  the  same  land  are  the  same.  This  is  prima  facie  evi- 
dence that  they  are  the  same  person,  even  though  the  recitals  as  to  resi- 
dences are  different.^ 

D. 

I.  An  action  is  brought  on  a  bill  of  exchange  directed  to  ^*CharleB 
Banner  Crawford,  East  India  House,"  and  accepted  **C.  B.  Crawford." 
A  witness  proves  that  the  signature  was  that  of  a  gentleman  of  that 
name,  formerly  a  clerk  in  the  East  India  House,  but  he  does  not  know 
whether  that  Mr.  Crawford  is  the  defendant  here.  The  presumption  is 
that  the  two  are  the  same.'* 

II.  In  an  action  against  one  William  Leal  Evans,  for  goods  sold  and 
delivered,  it  appears  that  five  years  before,  a  person  of  that  name  had 
been  a  customer  of  plaintiff -s  and  had  written  a  letter  acknowledging 
the  receipt  of  the  goods.  The  witness  who  proves  this  does  not  know 
whether  the  defendant  who  answered  to  the  same  name  is  the  same  per- 
son.   The  presumption  is  that  he  is.^ 

in.  An  action  is  brought  against  Henry  Thomas  Byde,  as  acceptor 
of  a  bill  of  exchange.  The  cashier  of  the  bank  testifies  that  a  person  of 
ttiat  name  had  kept  cash  at  the  bank  where  the  bill  was  made  payable, 
and  that  the  acceptance  is  in  his  handwriting.  He  can  not  identify  him 
with  the  defendant  of  the  same  name.  This  is  a  sufficient  prima /acie 
case.® 

IV.  The  question  is  whether  the  defendant  w^as  the  Sir  J.  C.  Ander- 
son who  had  signed  a  certain  bill;  a  bank  clerk  testifies  that  it  Is  in  the 

^  State  V.  Kelsoe,  76  Mo.  506.  *  Greenshields  v.  Crawford,  9  M. 

2  Douglas  V.  Dakin,  46  Cal.  49.  &  W.  314. 

3  Geer  v.   Lumber  Co.,  134  Mo.        »  Sewell  v.  Evans,  4  Q.  B.  626. 
85.  «  Roden  v.  Ryde,  4  Q.  B.  626. 
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handwriting  of  a  person  who  called  himself  Sir  J.  C.  Anderson,  and  had 
two  years  previous  transacted  certain  business  at  the  bank.  The  pre- 
sumption is  that  they  are  the  sameJ 

V.  To  an  action  on  a  note  against  Theodore  Valney,  the  Statute  of 
Limitations  is  pleaded.  The  plaintiff's  attorney  testifies  that  he  ad- 
dressed a  letter  to  the  defendant  through  the<post-ofiice,  and  in  response 
a  person  of  his  name  came  to  him,  and  promised  to  pay  the  debt.  He 
was  not  personally  acciuainted  with  the  defendant.  The  presumption 
is  that  the  person  who  responded  to  the  letter  is  the  defendant.' 

**Does  the  name  go  for  nothing  at  all  in  any  case?"  asked 
Denman,  C.  J.,  in  the  course  of  an  argument.^  ''Suppose 
the  name  of  the  defendant  had  been  William  Lemuel  Gulli- 
ver Evans,  and  a  sale  had  been  proved  to  a  party  so 
named." 

In  case  I.  it  was  said  by  Abinger,  C.  B.,  '*I  am  of  opin- 
ion that  the  evidence  was  quite  sufficient.  Here  the  bill  is 
drawn  upon  by  Charles  Banner  Crawford,  and  addressed  to 
him  at  the  India  House.  The  evidence  is  that  there  is  a 
person  of  the  name  of  Charles  Banner  Crawford ;  that  he 
once  belonged  to  the  India  House,  and  that  the  acceptance 
is  in  his  handwriting.  That  is  surely  sufficient  evidence  of 
identity." 

''In  cases,"  said  Lord  Denman,  in  case  IIL,  "where  no 
particular  circumstance  tends  to  raise  a  (|uestion  as  to  the 
party  being  the  same,  even  identity  of  name  is  something 
from  which  an  inference  may  be  drawn.  If  the  name  were 
only  John  Smith,  which  is  of  very  frequent  occurrence, 
there  might  not  be  much  ground  for  drawing  the  conclusion. 
But  Henry  Thomas  Rhydes  are  not  so  numerous,  and  from 
that  and  the  circumstances  generally,  there  is  every  reason 
to  believe  that  the  acceptor  and  the  defendant  are  identical. 
*  *  *  Lord  Lyndhurst  asks,*  'why  the  omis  of  proving 
a  negative  in  these  cases  should  be  thrown  upon  the  de- 
fendant;' the  answer  is  because  the  proof  is  so  easy.  He 
might  come  into  court  and  have  the  witness  asked  whether 
he  was  the  man." 

*  Warren  v.  Anderson,  8  Scott,        »  Sewell  v.  Evans,  4  Q.  B.  626. 
384.  *  Whitelock  v.  Musgrove,  3  Tyrw. 

*  Kelly  V.  Valney,  5  Tenn.  L.  J.  543. 
300. 
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*' Human  tribunals,"  it  was  said  in  case  V.,  **rau8t  often 
proceed  upon  presumptions.  There  are  many  such  cases 
so  frequent  and  familiar  as  to  escape 'observation.  These 
presumptions  are  safe,  for  they  are  founded  upon  experi- 
ence which  is  the  best  interpreter  as  well  as  judge  of  ac- 
tions and  events.  *  *  *  If  the  person  who  called  on 
Mr.  A  was  not  the  defendant,  there  was  not  merely  a  fraud, 
a  false  personation,  but  the  plaintiff  must  have  procured  it. 
Identity  is  easily  disproved  by  confronting  the  party  with 
the  witness.  *  »  *  xhe  name  Theodore  Valney  is  an 
uncommon  one,  and  the  transaction  recent." 

£. 

I.  A  note  si^ed  ^^Hii^h  Jones^^  is  sued  on.  It  appears  that  there 
are  several  ^'Hiij^h  Jones^^  at  the  place  where  the  note  was  signed,  and 
there  is  no  evidence  to  show  that  the  **Hugh  Jones*^  who  is  sued  is  the 
^^Hugh  Jones*-  who  signed  the  note.    The  plaintiff  is  nonsuited.^ 

It  was  said  by  Williams,  J.,  in  a  subsequent  case,^  that 
in  case  I.  it  appeared  that  the  name  Hugh  Jones  in  that 
particular  part  of  Wales  was  so  common  as  hardly  to  be  a 
name,  and  the  remarks  of  Abinger,  C.  B.,  bears  this  out. 
**The  argument  of  the  plaintiff  might  be  correct,  if  the 
case  had  not  introduced  the  existence  of  many  Hugh  Jones 
in  the  neighborhood  where  the  note  was  made." 

BUIiE  58. — The  fact  that  the  family  name  and  ini- 
tials are  the  same  raises  no  presumption  that  the 
parties  are  tlie  same.' 

lUnstrations. 

I,  A  declaration  on  a  promissory  note  describes  it  as  made  by  An- 
drew A.  Louden.  The  note  produced  at  the  trial  .is  signed  A.  A. 
Louden.  Tbere  is  no  presumption  that  the  note  produced  is  the  one 
sued  on.^ 

IL  Henry  V.  Libhart  brings  an  action  oh  a  judgment  in  favor  of  H. 
y.  Libhart.    In  the  absence  of  any  averment  that  he  was  Isnown  by  the 

1  Jones  V.  Jones,  9  M.  &  W.  75.        » Ambs  v.  R.  Co.,  44  Minn.  266; 
«  Roden  v.  Byde,  4  Q.  B.  625.  46  N.  W.  Rep.  321. 

*  Louden  v.  Walpole,  1  Ind.  321. 
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latter  name  or  that  U  was  rendered  in  his  favor  by  that  name,  there  is 
no  presumption  of  his  identity  with  the  plaintiff  in  such  judg^ent.^ 

III.  One  Patrick  O^Neil  was  the  owner  of  a  certain  piece  of  land.  A 
deed  Is  signed  by  P.  P.  O^Neil.  There  is  no  presumption  that  they  are 
the  same  persons.'   . 

In  case  I.  it  was  said:  *'The  plaintiff  must  produce  a 
note  and  show  it  to  he  prima  facie  the  note  of  Andrew  A, 
Louden.  Should  he,  upon  the  trial,  produce  a  note  signed 
Andrew  A.  Louden,  it  would  fill  the  allegation  in  his  decla- 
ration and  make  out  the  case.  But  suppose  the  plaintiff 
produces  a  note  signed  Andrew  A.,  will  this  be  sufficient  to 
entitle  him  to  judgment?  It  may  be  the  note  of  Andrew 
A.  Louden.  *  *  »  gut  would  it  prima  facie  be  the 
note  of  Andrew  A.  Louden?  We  think  not.  Suppose  the 
note  produced  to  be  signed  Louden,  or  A.  Louden,  the  same 
question  would  arise.  Or  suppose  it  signed  A.  A.  Louden, 
does  this />?'ima /aczV  indicate  Andrew  A.  Louden?  Why 
rather  than  Abraham  or  Armstrong  or  Alexander  A.  Lou- 
den?" 

In  case  II.  it  was  said:  "Had  Libhart  sued  upon  a  note 
or  other  written  contract  made  payable  to  H.  V.  Libhart, 
the  possession  of  the  writing  by  him  would  have  been  some 
evidence  that  he  was  the  party  mentioned  therein.  But 
there  is  no  room  for  a  similar  presumption  in  the  case  of 
the  record  of  a  judgment  upon  which  one  man  can  bring 
suit  with  the  same  facility  as  another,  if  he  will  make  the 
averment  of  identity  with  the  party  plaintiff.  We  have, 
therefore,  nothing  in  this  case  to  support  the  judgment, 
unless  we  are  at  liberty  to  assume  as  a  legal  presumption 
that  where  the  familv  name  and  initials  are  the  same  there 
is  identity  of  person.  This  is  going  farther  than  we  think 
is  admissible." 

RULE  50.—- Where  two  persous  of  the  same  name  oc- 
cupy different  positions  or  relations,  the  pre- 
sumption is  that  they  are  different  persons.' 

*  Bennett  v.  LIbbart,  27  Micb.  '  See  Xicbolas  v.  Lansdale,  Litt. 
4S9.  Sel.  Cas.  21. 

«  Biirford  v.  McCue,  53  Pa.^t.  431. 
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Illusfratio7is. 

I.  It  is  objected  that  the  judge  presiding  at  the  time  an  order  was 
made  in  a  certain  cause  was  one  of  the  counsel  in  the  case  at  its  com- 
mencement. Their  names  are  the  same.  There  is  no  presumption  that 
they  are  one  and  the  same  person. ^ 

II.  The  deposition  of  Walter  D.  Scott  is  offered,  but  is  objected  to 
on  the  ground  that  the  defendant  and  one  Walter  D.Scott  had  once  been 
partners.  There  is  no  presumption  that  the  witness  and  the  defendant's 
partner  are  the  same  person. ^ 

III.  A  note  is  sued  on  in  which  the  payer  and  the  payee  are  of  the 
same  name.    The  presumption  is  that  they  are  different  persons.^ 

IV.  Two  persons,  A  and  B,  are  petit  jurors  in  a  case.  It  is  proved 
that  there  are  on  the  list  of  grand  jurors  serving  at  the  same  time  two 
persons  of  the  same  name.  There  is  no  presumption  that  A  and  B,  the 
grand  jurors,  are  A  and  B,  the  petit  jurors.^ 

V.  A  certificate  of  sale  of  property  for  taxes  is  made  to  ''Michael 
Dundon,"  but  the  deed  is  made  to  '^Patrick  Michael  Dundon,  Jr.''  It 
appears  that  there  are  two  persons  of  the  name  of  Dundon,  one  named 
Michael,  the  other  Patrick.  The  deed  is  not  admissible  in  evidence 
without  proof  that  the  two  names  were  intended  for  the  same  person.^ 

"The  court  knows,  judicially,"  it  wiis  said  in  case  I., 
**the  judges  in  the  different  judicial  districts  in  this  State, 
and  will  presume,  in  the  absence  of  any  showing  to  the  con- 
trarv,  that  the  courts  of  the  District  Court  are  held  bv 
such  judges,  but  we  cannot  know  that  the  attorney,  J.  D. 
Thompson,  and  the  Honorable  J.  D.  Thompson,  judge  of 
the  Thirteenth  Judicial  District,  are  one  and  the  same  per- 
son." 

RULC  60. — The  initials  precediugr  a  siiruame  are  pre- 
sumed to  be  the  initials  of  a  name  and  not  the 
abbreviations  of  a  title. 

Illustration.^. 

I.  It  is  proved  that  the  Kev.  Patrick  0*Xeil  is  the  owner  of  a  certain 
piece  of  land.    A  deed  is  produced  signed  R.  P.  O'Xeil.    There  is  no 

1  Ellsworth  V.  Moore,  5  Iowa,  *  Wickersham  v.  People,  2  111. 
48«.  128. 

2  Cozzens  v.  Gillispie,  4  Mo.  82.  «  McMinn  v.  Whelan,  27  Cal.300. 

3  Cooper  V.  Poston,  1  Duv.  92. 
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presumption  that  they  are  the  same,  for  the  ''R"  in  the  deed  is  pre- 
sumed to  stand  for  another  name,  and  not  to  be  a  contraction  for  Rev- 
erend.* 

RULiG  Ol.^Where  an  interest  is  claimed,  mere  iden- 
tity of  name  to  the  person  entitled  is  insufficient. 

Illustrations. 

I,  It  appears  that  one  Timothy  Mooers  is  entitled  to  an  interest  in  an 
estate.  A  person  of  that  name  brings  an  action  therefor.  From  the 
identity  of  names  alone  it  is  held  that  there  is  no  presumption  that  the 
person  bringing  the  suit  is  the  one  entitled.^ 

II.  In  an  action  of  ejectment  J  shows  a  patent  to  A  and  establishes  his 
descent  from  a  person  of  that  name.  The  presumption  is  that  J's  ancestor 
and  A  are  the  same  person.^ 

*'The  first  thing  to  be  proved,"  it  was  said  in  case  I., 
"is  that  the  plaintiff  is  seised  of  the  share  he  chiiins  of  the 
real  estate.  If  his  name  is  John  Smith  or  John  Jones,  or 
any  of  the  common  or  fre(|uently  recurring  names,  it  would 
be  at  once  apparent  that  to  prove  a  John  Smith  to  be  en- 
titled is  but  one  step  to  prove  the  plaintiff's  title;  the  next 
is  to  prove  that  he  is  the  same  person.  In  the  nature  of 
things  the  same  question  must  arise  in  every  case.  It  is 
not  often  a  matter  of  controversv  whether  the  identitv  of 
the  plaintiff  is  established,  because  the  doubt,  if  any  arises, 
^an  generally  be  readily  removed.  But  if  the  question  is 
made,  a  jury  is  not  at  liberty  to  presume  that  a  person  even 
of  80  peculiar  name  as  Timothy  Mooers  is  the  same  person 
as  the  man  of  the  same  name  who  is  shown  to  be  entitled 
to  a  particular  estate." 

BULiG  62.^Where  father  and  son,  or  two  persons  of 
different  ages,  bear  the  same  name,  that  name 
when  used  is  presumed  to  indicate  the  father  or 
the  elder  of  the  two,  as  the  case  may  be/ 

1  Burford  v.  McCue,  53  Pa.  St.  «  Mooers  v.  Bunker,  29  N.H.431. 

431.     So    in    pleading    where   an  ^  Jackson  v.  King,  5  Cow.  237; 

initial  is  used  instead  of  tbe  fuU  15  Am.  Dec.  468. 

name,  it  will  be  presumed  to  be  an  *  Doty  v.  Doty,  159  111.  46;  42  X. 

abbreviation,  and  not  a  different  E.  Rep.  174. 
name.    Lee  v.  Mendel,  40  111.  359. 
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Illu8t7'aiionit. 

I.  An  action  is  brought  by  Henry  Sweeting,  the  younger,  on  a  prom- 
issory note  payable  to  Henry  Sweeting.  It  is  proved  that  there  are 
two  persons  of  this  name — father  and  son.  The  presumption  is  that  the 
note  is  payable  to  the  father.^ 

II.  An  indictment  alleges  that  a  woman  named  therein  had  com- 
mitted adultery  with  one  Levi  Wallace.  It  appears  that  there  are  a 
father  and  son  of  that  name.  The  presumption  is  that  the  father  was 
intended,  and  evidence  of  adultery  with  the  son  is  inadmissible.' 

HE.  A  devise  was  made  to  John  Cluer.  The  presumption  is  that  it 
was  the  father  and  not  the  son  of  that  name,  who  was  intended  to  talce.^ 

IV.  A  deed  of  land  was  executed  to  Joshua  Granger.  There  are  two 
persons  of  that  name  living  at  the  time — father  and  son.  The  presump- 
tion is  that  the  father  >vas  the  grantee.^ 

V.  There  are  two  persons  of  the  name  of  A  B,  father  and  son.  An 
assignment  of  a  land  certificate  is  made  to  A  B.  The  presumption  is 
that  the  father  was  intended.' 

In  an  English  case®  judgment  had  been  obtained  against 
Joseph  Jarmain,  the  son  of  a  person  of  the  same  nan^e, 
*dnd  Jieri  facias  was  issued  against  him  without  further  de- 
scription, under  which  the  goods  of  his  father  were  sold. 
It  was  held  that  the  writ  afforded  no  justification  to  the 
sheriff.  *'It  is  undoubtedly  true,"  said  Tindal,  C.  J., 
* 'that  if  the  father  and  son  have  the  same  name  of  bap- 
tism and  surname,  and  the  name  of  baptism  and  surname 
only  be  stated  in  the  writ  without  any  addition  thereto, 
prima  facie  the  son  shall  not  be  intended.  But  it  is  equally 
true  that  if  the  action  is  brought  against  the  son  without 
any  addition,  and  such  want  of  addition  is  not  pleaded  in 
abatement,  a  judgment  obtained  in  such  action  against  the 
son,  and  a  writ  of  execution  upon  such  judgment  are  good 


*  Sweeting  v.  Fowler,  1   Stark.  s  jones  v.  Newman,  1  W.  Blaclf. 

106;  Fyffe  v.  Fyffe,  106  111.  646.  60. 

In  Stebbing  v.  Spicer,  S  C.  B.  827,  *  Stevens  v.  West,  6  Jones  (L.) 

this  case  was  followed,  but  it  was  50;  Graves  v.  Colwell.  90  III.  616. 

held  that  the  presumption  was  re-  ^  Brown  v.  Benight,  3Blackf.39; 

butted  by  the  80n*s  indorsement  of  23  Am.  Dec.  372;  Lepiot  v.  Browne, 

the    note.     And    see    Kincaid    v.  1  Salk.  7. 

Howe,  10  Mass.  203.  «  Jarmain  v.  Cooper,  6  M.  &  W. 

«  State  V.  Vittum,  9  N.  H.  619.  828. 
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against  him  by  the  name  inserted  in  the  writ.  Although, 
therefore,  the  want  of  addition  imports^nma/acie  that  the 
son  is  not  intended,  it  is  no  more  than  apinma/acie  intend- 
ment, for  the  son  may  be  the  person  really  intended  by  the 
'/7rit.  The  situation,  therefore,  of  the  sheriff,  under  such  a 
state  of  circumstances,  seems  to  be  the  same  as  if  he  had 
received  a  writ  against  a  defendant  described  by  the  name 
of  J  S  in  the  writ,  and  there  appeared  at  the  time  of  exe- 
cuting the  writ  to  be  two  persons  of  the  name  of  J  S ;  in 
which  case  there  can  be  no  doubt  but  that  the  sheriff  would 
be  liable,  if,  through  inadvertency  or  mistake,  he  took  the 
person  or  the  goods  of  the  wrong  J  S."  In  the  New 
Hampshu'e  case,  on  the  other  hand  (case  II. )» it  was  held 
that  a  crime  being  charged,  the  presumption  was  not  rebut- 
table. The  woman  was  accused  of  adultery  with  Levi  Wal- 
lace, and  there  were  two  Levi  Wallaces — father  and  son. 
**The  question  then,  is,"  said  the  court,  '* whether  the  re- 
spondent is  informed  by  this  indictment  that  she  is 
accused  of  adultery  with  the  individual  to  whom  the  evi- 
dence related,  or  whether  she  is  in  fact  informed  by  it  that 
she  is  accused  of  intercourse  with  Levi  Wallace,  the  elder. 
There  can  be  no  doubt  that  evidence  to  prove  that  the 
respondent  had  been  guilty  of  adultery  with  Levi  Wallace, 
the  elder,  must  have  been  admitted,  if  it  had  been  offered 
at  the  trial  of  this  indictment.  If  evidence  of  adultery 
with  Levi  Wallace,  junior,  was  rightfully  admitted,  it  would 
present  a  case  where  proof  that  the  respondent  had  been 
guilty  of  the  offense  with  either  of  one  of  two  individuals 
might  be  offered  under  an  indictment  which  charged  an 
offense  with  one  only.  That  cases  of  this  kind  may  occur 
there  is  no  doubt.  Where  there  are  two  or  more  in- 
dividuals of  the  same  name  residing:  in  a  town  who  have  no 
usual  addition  to  designate  one  from  the  other,  it  may  result 
from  the  nature  of  the  case.  And  perhaps  the  same  may  be 
true  where  there  is  merely  a  territorial  designation  some- 
times used  to  distinguish  different  individuals  of  the  same 
name,  but  not  used  by  either  of  them  for  that  purpose.^   But 

^  Colt  V.  Starkweather,  S  Conn.  203. 
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where  there  are  two  persons  of  the  same  name,  father  and 
son,  residing^ in  the  same  town,  and  the  latter  uses  a  well 
known  addition  to  his  name,  as  'junior'  or  'younger'  to 
designate  him  from  his  father,  and  he  is  usually  known  by 
such  designation,  we  are  of  an  opinion  that  an  indictment, 
in  order  to  allege  any  offense  as  committed  with  him 
or  upon  him,  should  connect  with  his  name  the  ordinary 
addition  which  is  by  himself  and  others  used  to  distinguish 
him  from  his  father,  and  that  in  the  absence  of  such  addi- 
tion the  indictment  must  be  understood  to  allege  the 
offense  to  have  been  committed  with  or  upon  the  latter." 
But  the  same  rule,  it  seems,  does  not  apph-  to  mother  and 
daughter.^ 

In  case  IV.,  though  the  parties  were  father  and  son,  a 
more  extended  principle  was  announced  by  the  court  in  con- 
formity with  the  rule  as  stated  above.  "The  rule,"  said 
Bcittle,  J.,  "may  be  laid  down  more  broadly,  that  in  all  cases 
where  there  are  two  persons  having  the  same  name,  whether 
they  stand  to  each  other  in  relation  of  father  and  son  or  not, 
the  elder  is  always  presumed  to  be  meant  where  there  is  no 
addition  to  the  name.  The  reason  is,  that  when  one  has  a 
particular  name,  and  afterwards  there  is  a  younger  person 
to  whom  the  same  name  is  given,  the  first  does  not  thereby 
cease  to  be  known  by  that  appellation,  but  the  latter  must 
be  distinguished  from  him  by  the  addition  of  'junior,'  or 
perhaps  in  some  other  way." 

BUIiE  63. — -And  the  identity   of  thingrs   may  bte  pre- 
sumed from  circumstances/ 

Illustrations. 

I.  A  certain  case  is  proved  to  have  been  on  a  certain  day  removed 
from  a  ju8tice*8  court  to  the  Supreme  Court.  A  subsequent  order  of  the 
Supreme  Court  dismissing  from  its  docket  a  cause  having  the  same  title 
is  introduced.    The  presumption  is  that  it  is  the  same  cause.^ 

J  R.  V.  Pease,  3  B.  &  Aid.  579.  14»;  Beatty  v.  Michon,  9  La.  Ann. 

And  see  R.  v.  Bailey,  7  C.  &  P.  261.  102. 

2  Morris  v.  Landauer,  48  Iowa,        *  Howard  v.  Rockwell,  1  Doug. 

234;    Byrd    v.    Fleming,  4    Bibb,  (Mich.)  315. 
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II.  A  contract  to  convey  *^a  house  on  Church  street^'  is  dated  at  Bos- 
ton.   The  presumption  is  that  the  house  is  situated  in  Boston.* 

III.  An  action  is  brought  on  a  note  made  by  B  to  C.  The  action  is 
barred  by  limitation,  but  C  relies  on  a  new  promise.  The  promise  is 
made  in  a  letter  in  which  B  acknowledges  and  undertakes  to  pay  ''his 
debt.^^    The  presumption  is  that  this  refers  to  the  debt  sued  on.' 

IV.  The  presumption  is  that  an  engine  bearing  the  initials  of  a  cer- 
tain railroad  company  belongs  to,  and  is  operated  by,  such  company.' 

y.  A  railroad  corporation  owns  a  certain  railroad,  and  the  cars  nm- 
ning  on  it  bear  its  name.    The  presumption  is  that  it  operates  the  road.^ 

1  Mead  y.  Parker,  115  Mass.  413.        ^  Ryan  v.  R.  Co.,  60  111.  App.  612. 
*  Coles  V.  Kelsey,  2  Tex.  641 ;  47       *  Ferguson  v.  R.  Co.,  63  Wis.  135 ; 
Am.  Dec.  661.  23  N.  W.  Rep.  123. 
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THE  PRESUMPTION  OF  INTENT. 

RUIiE  64. — Where  a  person  does  an  act,  he  is  pre- 
sumed in  so  doinsT  to  have  intended  that  the 
natural  (a)  and  legral  (b)  consequences  of  his  act 
Shalt  result/ 

Illustrations. 

A. 

I.  W  wrote  and  published  of  H  that  he  had  colluded  with  an  in- 
solvent tenaut  in  setting  up  a  fictitious  distress.  In  an  action  for  libel 
brought  by  H  against  W  the  judge  leaves  it  to  the  jury  to  say  whether 
W  intended  to  injure  H  by  the  publication.  This  is  error  because  the 
tendency  of  the  libel  beiug  injurious  to  H,  W  is  presumed  to  have  in- 
tended it  to  be  so.< 


^  State  V.  Hessenisamp,  17  Iowa, 
25;  State  v.  Presnell,  12  Ired.  (L.) 
105;  Hayes  v.  State,  68  Ga.  47; 
Hoskins  v.  State,  II  Id.  92;  Law- 
rence v.  State,  68  Ga.  289;  Oom.  v. 
Webster,  5  Cush.  365;  State  v. 
Lautenscblager,  22  Minn.  523; 
State  V.  Gilman,  69  Me.  171;  Ackey 
V.  State,  64  Ind.  59;  Reynolds  v. 
U.  S.,  98  U.  S.  168;  Hawthorne  v. 
State,  58  Miss.  779;  U.S. v.  Adams, 
2  Dakota,  330;  People  v.  Pethe- 
reux,  64  Mich.  252;  State  v.  Cooper, 
13  N.  J.  L.  371 ;  Lacetield  v.  State, 
34  Ark.  281 ;  U.  S.  v.  Harper,  33 
Fed.  Rep.  471 ;  Lawrence  v.  State, 
68  Ga.  280;  State  v.  Hexton,  77  N. 
C.  505;  People  v.  Harris,  29  Cal. 


681;  Bradley  v.  People,  8  Colo. 
599;  Barcusv.  State,  49  Miss.  17; 
Stat«  V.  Byrd,  28  S.  E.  Rep.  353. 
**Every  man  acting  intelligently 
will  be  presumed  to  intend  the  nec- 
essary consequences  of  his  acts.*^ 
Holmes  v.  Holmes,  etc.,  Manufg. 
Co.,  37  Conn.  278.  But  see  People 
V.  Flack,  125  N.  Y.  324;  Filbkins 
V.  People,  69  N.  Y.  106;  Richard- 
son V.  State,  24  S.  W.  Rep.  894 
(Tex.).  But  a  party  is  not  pre- 
sumed to  intend  remote  conse- 
quences of  his  acts.  Xicol  v. 
Crittenden,  55  Ga.  497. 

*  Haire  v.  Wilson,  9  B.  &  C.  643; 
King  V.  Harvey,  3  D.  &  R.  464. 
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II.  Where  a  publication  is  libelous,  malice  will  be  presumed.^ 

III.  A  baker  la  charged  with  delivering  adulterated  bread  for  the  use 
of  a  public  asylum.  It  is  proved  tliat  A  delivered  the  bread.  The  pre- 
sumption is  that  he  intended  it  to  be  eaten.' 

IV.  B  is  charged  with  setting  fire  to  a  building  with  intent  to  injure 
the 'owner.  It  is  proved  that  B  fired  the  building.  The  presumption 
arises  that  he  intended  to  injure  the  owner.' 

y.  A  debtor  knowing  himself  to  be  insolvent,  executes  a  bill  of  sale 
and  an  assignment  of  his  book  accounts  to  one  of  his  creditors.  The  pre- 
sumption is  that  this  was  done  with  the  intention  of  giving  a  preference 
to  such  creditor.^ 

YI.  A  married  man  enters  a  house  of  prostitution  and  remains  there 
all  night.    The  presumption  is  that  he  committed  adultery  while  there.'^ 

VU.  A  wife  who  resided  in  Massachusetts  goes  to  Maine  and  immedi- 
ately applies  for  and  obtains  a  divorce  for  causes  not  a  ground  for  di- 
vorce in  Massachusetts.  The  presumption  arises  that  her  purpose  in 
removing  to  Maine  was  to  obtain  a  divorce.* 

YIII.  A  statute  provides  that  certain  conveyances  made  with  intent 
to  give  a  preference  to  certain  creditors  shall  be  void.  A  makes  a  con- 
veyance whose  provisions  prefer  certain  creditors.  The  presumption  is 
that  A  intended  to  give  a  preference.^ 

**The  judge,"  said  Tenterden,  C.  J.,  in  case  I.,  '*ought 
not  to  have  left  it  as  a  question  to  the  jury  whether  the  de- 
fendant intended  to  injure  the  plaintiff,  for  every  man  must 
be  presumed  to  intend  the  natural  and  ordinary  conse- 
quences of  his  own  act."  And  Littledale,  J.,  added:  "If 
the  tendency  of  the  publication  was  injurious  to  the  plaint- 
iff, then  the  law  will  presume  that  the  defendant,  by  pub- 
lishing it,  intended  to  produce  the  injury  which  it  was  cal- 
culated to  effect." 


^  Youmans  v.  Paine,  35  X.  Y. 
(S.)  60;  Boebmer  v.  Detroit  Free 
Press  Co.,  63  N.  W.  Rep.  822 
(Mich.) ;  Scullin  v.  Harper,  78 
Fed.  Rep.  460;  Coogler  v.  Rhodes. 
38  Fla.  240;  Forlte  v.  Homan,  39 
S.  W.  Rep.  210  (Tex.);  Furr  v. 
Speed,  21  South.  Rep.  562  (Miss.) ; 
State  V.  Mason,  26  Ore.^  273;  Fitz- 
patriclE  V.  Daily  Press,  48  La.  Ann. 
1116.  See  Bearce  v.  Bass,  88  Me. 
521;  34Atl.  Rep.  411. 


3  King  V.  Dixon,  3  M.  A  S.  12. 

8  R.  V.  Fanning,  R.  &  R.  207. 

<  Eclter  V.  McAllister,  45  Md.  290; 
Gardner  v.  Lewis,  7  Gall.  377. 

A  Evans  v.  Evans,  41  Cal.  103; 
Astley  V.  Astley,  1  Hagg.  Ecc. 
720. 

«  Chase  v.  Chase,  6  Gray,  157. 

7  Denny  v.  Dana,  2  Cush.  160; 
Beals  V.  Clark,  13  Gray,  18. 
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In  case  II.  Lord  EUenborough  said,  that  it  was  a  univer- 
sal principle  that  when  a  man  is  charged  with  doing  an  act, 
of  which  the  probable  consequence  may  be  highly  injurious, 
the  intention  is  an  inference  of  law  resulting  from  the  doing 
the  act,  and  here  it  was  alleged  that  he  delivered  the  loaves 
for  the  use  and  supply  of  the  children,  which  could  only 
mean  for  the  children  to  eat,  for  otherwise  they  would  not 
be  for  their  use  and  supply. 

In  case  VII.,  Shaw,  C.  J.,  said^  '*But  the  statute  pro- 
vides that  the  acts  which  it  prohibits  must  be  done  with  an 
intention  to  give  a  preference.  The  intent  to  prefer  is 
essential,  but  every  person  is  to  be  presumed  to  intend  the 
natural  and  probable  consequences  of  his  own  acts,  and  if 
such  acts  do  in  fact  as  this  do  give  a  very  large  preference, 
it  is  competent  for  the  jury  to  infer  the  intent.  It  does  not 
rebut  this  intent  to  show  that  the  debtor  has  also  another 
motive  to  the  proceeding,  namely,  an  expectation  of  pecu- 
niary or  other  future  benefit  to  himself  by  means  of  further 
loans  of  money,  and  being  enabled  thereby  to  continue  his 
business." 

B. 

I.  A,  B  and  C  si^a  a  note  ^^as  trustees^^  of  a  church,  it  being  repre- 
sented to  them  that  no  individual  liability  could  arise  from  their  act. 
But  the  law  considers  a  note  so  signed  as  binding  the  signer  personally. 
The  presumption  is  that  A,  B  and  C  intended  to  bind  themselves  per- 
sonally.^ 

II.  A,  who  holds  two  claims  against  B,  gives  him  a  release  under  seal 
of  one  and  a  simple  receipt  of  payment  of  the  other.  The  presumption 
is  that  A  intended  that  the  former  should  be  conclusive,  and  that  the 
latter  should  not.' 

III.  A  debtor  makes  a  fraudulent  preference  by  assignment  of  his 
property.  He  makes  also  a  '^conveyance  of  his  property  for  the  benefit 
of  creditors. ^^  The  law  presumes  that  the  intent  of  the  conveyance  was 
to  delay  or  defraud  his  creditors.^ 

lY.  A  forges  the  name  of  B  to  a  bill  of  exchange  and  negotiates  it. 
The  presumption  is  that  A  intended  to  defraud  B,  and  his  intention  to 
pay  it  when  it  became  due  is  irrelevant.^ 

1  Hears  v.    Graham,    S   Blackf.        ^  Ex  parte  Yillars,  L.  R.  9  Ch. 
144;  Burritt  v.  Dickson,  8  Cal.  113.    App.  443. 
'  Jones  V.  Ricketts,  7  Md.  108.  *  R.  v.  Hill,  2  Moody,  30. 


RULE  64.]  THE    PRESUMPTION    OF   INTENT.  325 

V.  B  forges  C^s  name  to  a  check  on  the  bank  of  D.  C  has  no  account 
there.    The  presumption  is  thatB  intended  to  defraud  C.^ 

VI.  A  was  employed  by  B  to  purchase  stock  to  a  certain  amount.  A 
gave  B  a  forged  receipt  for  stock  for  that  amount.  The  presumption  is 
that  A  did  this  with  the  intention  of  defrauding  B,  and  B^s  opinion  that 
he  did  not  intend  to  defraud  is  irrelevant.' 

VII.  0  is  indicted  for  issuing  a  forged  bank  note  with  intent  to  de- 
fraud the  bank.  The  note  was  Issued  by  C  to  a  third  person,  and  it 
appeared  that  its  execution  was  such  as  to  render  its  spuriousn ess  easily 
detectable  by  the  officers  of  the  bank  who  must  examine  it  before  pay- 
ing it;  but  this  an  ordinary  person  would  not  discover.  C  is  presumed 
to  have  intended  to  defraud  the  bank."^ 

yil[.  A  sets  fire  to  a  building.  The  presumption  is  that  he  intended 
to  destroy  it.* 

IX.  A  gives  a  promissory  note  to  B.  The  presumption  is  that  A  and 
B  inU'uded  that  the  note  should  be  paid  in  legal  currency.' 

X.  A  statute  provides  that  the  failure  to  pay  over  money  by  a  public 
officer  shall  be  punishable;  a  public  officer  is  indicted  for  failing  to  turn 
over  a  license  fee  collected  by  him.  The  presumption  is  that  his  failure 
was  willful  and  intentional .<^ 

111  case  II.  it  was  said:  "When  the  law  ascribes  to  one 
instrument  a  conclusive  and  to  another  a  prima  facie  char- 
acter, we  must  presume  that  parties  using  either  intend  it 
to  operate  according  to  its  legal  effect.  A  release  will  dis- 
charge a  debt  when  a  receipt  will  not.  Persons  may  settle 
in  good  faith  under  the  impressioti  that  the  amount  paid  is 
all  that  is  due.  But  it  sometimes  happens  that  mistakes 
occur,  and  to  enable  parties  to  correct  them  the  law  has 
declared  that  mere  receipts  are  not  conclusive." 

In  case  III.  Lord  Chancellor  Cairns  said:  "It  is  true 
that  under  this,  as  under  previous  statutes  of  bankruptcy, 
two  acts  are  specified  which  if  done  by  the  bankrupt  are 

iR.  V.  Nash,  2  Den.  C.  C.  498.  tends  the  natural  consequences  of 

'R.  V.  Sheppard,  R.  &  R.  160.  his  act  does  not  apply  in  a  case 

'R.  V.  Mazagora,  R.  &  R.  291.  where  a  respondent  threw  a  stone 

^  People  V.  Orcutt,  1  Park.  C.  C.  at  a  complainant,  and  missed  him. 

252.  In  such  case  he  intended  one  act, 

B  Williams  v.  Boozeman,  18  La.  and    accidentally   committed   an- 

Ann.  632.  other,     the    .presumption     being 

•  State  V.  Heaton,  77  N.  C.  504.  thereby  negatived.    State  v.  Her- 

The  presumption  that  a  person  in-  som,  38  Atl.  Rep.  160  (Vt.). 
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not  only  acts  of  bankruptcy,  but  are  also,  if  followed  by 
bankruptcy,  void.  One  is  a  conveyance  or  assignment  of 
the  bankrupt's  property  for  the  benefit  of  creditors,  arid 
the  other  is  a  conveyance  or  assignment  fraudulent  or  by 
way  of  fraudulent  preference.  It  is  to  be  observed  as  to 
one  of  these  acts,  namely,  a  convej'ance  or  assignment  by 
way  of  fraudulent  preference,  special  provisions  have  al- 
ways been  made  in  bankruptcy  legislation,  making  such  a 
conveyance  or  assignment  void  by  express  enactment,  and 
reducing  it  accordingly;  and  as  to  the  other,  namely,  a 
convevanee  in  trust  for  all  creditors,  it  has  been  held  from 
the  earliest  times  of  bankruptcy  hiw,  that  as  the  effect  of 
such  a  conveyance  must  be  to  deUi}'  or  defeat  creditors,  the 
law  will  presume  an  intention  to  delay  or  defeat  creditors, 
and  the  convevanee  would  therefore  be  invalid  as  ao^ainst, 
and  perhaps  even  without  reference  to  the  policy  of  the 
bankruptcy  laws." 

'*The  recorder,"  said  Maule,  J.,  in  case  V.,  "seems  to 
have  thought  that  in  order  to  prove  an  intent  to  defraud, 
there  should  have  been  some  person  defrauded  or  who 
might  possibly  have  been  defrauded.  But  I  do  not  think 
that  at  all  necessary.  A  man  may  have  an  intent  to  de- 
fraud and  yet  there  may  not  be  any  person  who  could  be 
defrauded  by  his  act.  Suppose  a  person  with  a  good  ac- 
count at  his  bankers,  anil  a  friend  with  his  knowledge 
forges  his  name  to  a  check,  either  to  try  his  credit  or  to 
imitate  his  handwriting,  there  would  be  no  intent  to  de- 
fraud, though  there  might  be  parties  who  might  be  de- 
frauded ;  but  where  another  person  has  no  account  at  his 
bankers,  but  a  man  supposes  that  he  has,  and  on  that  sup- 
position forges  his  name,  there  would  be  an  intent  to  de- 
fraud in  that  case,  although  no  person  could  be  defrauded." 

In  case  X.  it  was  said:  *'As  men  do  not  generally  violate 
the  criminal  code,  the  law  presumes  ever}'  man  innocent, 
and  this  presumption  of  innocence  is  to  be  observed  by  the 
jury  in  every  case.  But  some  men  do  violate  the  law,  and 
as  they  seldom  do  unlawful  acts  with  innocent  intentions, 
the  law,  therefore,  presumes  every  act  in  itself  unlaw^'ul  to 
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have  been  criminally  intended  until  the  contrary  appears. 
A  familiar  example  is  on  the  trial  of  a  case  of  homicide. 
Malice  is  presumed  from  the  fact  of  killing,  and  the  burden 
of  disproving  the  malice  is  thrown  upon  the  accused.  The 
same  principle  pervades  the  law  in  civil  as  well  as  criminal 
actions.  Indeed,  if  this  were  not  so  the  administration  of 
the  criminal  law  would  be  practically  defeated,  as  there  is 
in  most  cases  no  other  way  of  sustaining  the  intent  than  by 
establishing  the  unlawfulness  of  the  act.^ 

RULiB  65. — Where  an  act  is  criminal  per  se  a  crimi- 
nal intent  is  presumed  from  the  commission  of 
the  act.* 

Illustrations. 

I.  N  is  proved  to  have  been  stabbed  with  a  dirk  knife  by  T,  from 
which  wound  he  instantly  died.  T  is  presumed  to  have  intended  to 
kill  N.« 

II.  S  shoots  at  C,  who  is  on  horseback.  The  ball  takes  effect  on  0 
and  kills  him.  S  testifies  that  he  shot  at  C  intending  only  that  his  horse 
should  throw  him.    The  presumption  is  that  S  Intended  to  kill  C.^ 

In  Commonwealth  v,  Webnter^^  Chief  Justice  Shaw  said: 
**The  ordinary  feelings,  passions  and  propensities  under 
which  parties  act  are  facts,  known  by  observation  and 
experience ;  and  they  are  so  uniform  in  their  operation  that 


1  Possession  and  ownership  of 
lumber  piled  in  a  street  being 
shown,  it  will  not  be  presumed 
that  its  location  was  without  the 
knowledge  or  contrary  to  the 
wishes  of  the  owner.  McKune  v. 
Santa  Clara  Valley  Mill  &  Lumber 
Co.,  42  Pac.  Rep.  980  (Cal.). 

s  People  V.   March.  6  Cal.  543 
Murphy  v.    Com.,  23    Grat.    960 
McCone  v.   High,  24    Iowa,  336 
Murphy  v.  State,  37  Ala.  142;  Car- 
roll V.  State,  23  Ala.  28;  State  v. 
Baker,  19  S.  W.  Rep.  222  (Mo.) ; 
People  V.  Wright,  29  Pac.  Rep.  240 
(Cal.) ;  State  y.  Skidmore,  87  N. 


C.  513;  Beyer  v.  People,  86  N.  Y. 
372;  Jeff  ▼.  State,  39  Miss.  593; 
Stat€  V.  McBrayer,  98  N.  C.  625; 
Knight  V.  State,  64  Miss.  802;  State 
V.  Smith,  93  N.  C.  516;  Spies  v. 
People,  122  111.  174;  Allen  v.  U.  S., 
164  U.  S.  492;  Hornbeger  v.  State, 
47  Neb.  40. 

8  Com.  V.  York,  9  Mete.  93; 
Murphy  v.  People,  37  111.  447; 
Riggs  V.  State,  30  Miss.  636;  State 
V.  Bertrand,  3  Ore.,  61;  State  v. 
Holme,  54  Mo.  153;  Connor  v. 
Slate,  4  Yerg.  137. 

*  State  V.  Smith,  2  Strobh.  77. 

A  5  Cush.  316. 
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u  conclusion  may  be  safely  drawn  that  if  a  person  acts  in 
a  particular  manner  he  does  so  under  the  influence  of  a 
particular  motive.  Indeed,  this  is  the  only  mode  in  which 
a  large  class  of  crimes  can  be  proved.  I  mean  crimes  which 
consist  not  merely  in  an  act  done,  but  in  the  motive  and 
intent  with  which  they  are  done.  But  this  intent  is  a  secret 
of  the  heart  which  can  only  be  directly  known  to  the 
searcher  of  all  hearts ;  and  if  the  accused  makes  no  declara- 
tion on  the  subject,  and  chooses  to  keep  his  own  secret, 
which  he  is  likely  to  do  if  his  purposes  are  criminal,  such 
criminal  intent  may  be  inferred,  and  often  is  safely  inferred^ 
from  his  conduct  and  external  acts." 

Said  Chief  elustice  Shaw,  in  case  I.:  '*A  sane  man,  a 
voluntary  agent,  acting  upon  motives,  must  be  presumed  to 
contemplate  and  intend  the  necessary,  natural  and  probable 
conse(iuences  of  his  own  acts.  If,  therefore,  one  volun- 
tarily or  willfully  does  an  act  which  has  a  direct  tendency 
to  destroy  another's  life,  the  natural  and  necessary  conclu- 
sion from  the  act  is  that  he  intended  so  to  destroy  such 
person's  life.  So,  if  the  direct  tendency  of  the  willful  act 
is  to  do  another  some  great  bodily  harm,  and  death  in  fact 
follows  as  a  natural  and  probable  consequence  of  the  act, 
it  is  presumed  that  he  intended  such  consequence,  and  he 
must  stand  legally  responsible  for  it.  So,  where  a  dan- 
gerous and  deadly  weapon  is  used  with  violence  upon  the 
person  of  another,  as  this  has  a  direct  tendency  to  destroy 
life,  or  do  some  great  bodily  harm  to  the  person  assailed, 
the  intention  to  take  life  or  do  him  some  great  bodily  harm 
is  a  necessary  conclusion  from  the  act."  And  to  the  same 
effect  is  the  language  of  the  chief  justice  of  Pennsylvania: 
**He  who  uses  upon  the  body  of  another  at  some  vital  part, 
w^ith  a  manifest  intention  to  use  it  upon  him,  a  deadly 
weapon,  as  an  ax,  a  gun,  a  knife  or  a  pistol,  must,  in  the 
absence  of  qualifying  facts,  be  presumed  to  know  that  his 
blow  is  likely  to  kill;  and  knowing  this  must  be  presumed 
to  intend  the  death  which  is  the  probable  and  ordinary 
consequences  of  such  an  act."^ 

*  Aj?new,  C.  J.,  in  Com.  v.  Drum,  58  Pa.  St.  17. 
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In  case  II.  it  was  said:  '*If  one  were  to  fire  a  loaded 
gun  into  a  crowd,  or  throw  a  heavy  piece  of  timber  from 
the  top  of  a  house  into  a  street  filled  with  people,  the  law 
would  infer  malice  from  the  wickedness  of  the  act;  so, 
also,  the  law  will  imply  that  the  prisoner  intended  the 
natural  and  probable  consequence  of  his  own  act,  as  in  the 
case  of  shooting  a  gun  into  a  crowd,  the  law  will  imply 
from  the  wantonness  of  the  act  that  he  intended  to  kill 
some  one,  though  it  might  have  been  done  in  sport.  If  the 
prisoner's  object  had  been  nothing  more  than  to  make 
Carter's  horse  throw  him,  and  he  had  used  such  means 
only  as  were  appropriate  to  that  end,  then  there  would  have 
been  some  reason  for  applying  to  his  case  the  distinction. 
*  *  *  But  in  this  case  the  act  indicated  an  intention  to 
kill — it  was  calculated  to  produce  that  effect,  and  no  other — 
death  was  the  probable  consequence  and  did  result  from  it. 

**If  a  man  raises  his  rifle  and  deliberately  fires  its  con- 
tents  into  the  bosom  of  another,  or  by  a  blow  with  an  ax, 
which  might  fell  an  ox,  buries  it  into  the  brain  of  another, 
the  inference  from  the  act  is  irresistible  that  death  was 
meant,  and  so  the  law  presumes. 

*'The  inferences  of  the  mind,  which  are  equally  presump- 
tions of  law,  are  certain  and  conclusive  in  proportion  as  the 
acts,  from  their  nature  and  character,  are  certain  to  result 
in  death. 

"Thus,  the  plunging  of  a  poignard  into  the  heart  of 
another,  we  do  not  doubt,  was  intended  to  kill,  but  if  aimed 
only  at  the  arm  or  leg,  though  death  may  be  the  result,  yet 
the  mere  fact  of  giving  such  a  blow,  so  long  as  that  is  the 
only  criterion  by  which  we  judge,  renders  the  intent  more 
doubtful  and  the  inference  less  strong.  So,  if  one  beat  a 
full-grown  man  with  his  fist,  and  death  ensues,  we  would 
ordinarily  feel  far  more  doubt  that  death  was  intended  than 
if  it  had  been  produced  by  the  use  of  a  dangerous  w^eapon. 
So,  too,  regard  may  be  had  to  the  relative  strength  and 
powers  of  endurance  of  the  parties  as  well  as  to  the  mode 
in  which  the  violence  is  applied. 

**A  powerful  blow  given  by  the  fist  alone  (but  not  re-t 
peated)  upon   the  head  of  a  full-grown    man,    would   no 
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ordinarily  be  regarded  as  intended  to  produce  death ;  but 
what  else  could  be  inferred  if  the  same  blow  were  planted 
upon  the  temple  of  an  infant  child? 

"In  many  cases  the  inference  that  death  is  intended  is  as 
strong  when  perpetrated  by  a  drunken  as  when  perpetrated 
by  a  sober  man.  Thus,  if  by  a  deadly  weapon,  as  by  a  rifle 
or  a  bowie  knife,  a  bullet  or  blow  is  sent  directly  or  de- 
signedly to  some  vital  spot,  we  should  infer  that  death 
was  intended  with  almost  equal  certainty,  whether  the  per- 
petrator were  drunk  or  sober.  So,  too,  when  death  is  pro- 
duced by  poison,  and  we  see  in  the  mode  of  its  administra- 
tion stealth V  calculation,  we  would  infer  that  death  was  in- 
tended,  whether  he  who  administers  the  poison  was  in  a 
state  of  sobriety  or  intoxication,  since  in  the  very  character 
of  the  act  we  could  read  design. 

'*But  we  also  know  that  intoxication  produces  more  effect 
upon  the  nervous  system  of  some  than  of  others.  It  clouds 
and  obscures  the  judgment  of  one  more  than  it  does  another. 
It  produces  greater  extravagance  of  exertion  and  action  in 
some  than  it  does  in  others,  and  sometimes  consequences 
result  from  such  extravagant  exertion  and  action  of  which 
the  party  himself  had  no  idea.  All  these  things  are  to  be 
considered  by  this  jury  in  determining  upon  this  question 
of  intent." 

The  rule  that  a  man  must  be  supposed  to  intend  the 
natural  results  of  his  act  is  said  by 'Hubbard,  J.,  to  be  by 
no  means  an  infallible  proposition,  though  often  treated  as 
an  axiom.  **The  result  is  not  always  evidence  of  the  sup- 
posed intent.  When  we  look  back  upon  events  that  have 
happened  we  stand  in  a  different  position,  we  Behold  with  a 
clearer  vision,  as  we  embrace  within  our  glance  the  begin- 
ning and  the  end,  the  act  and  the  consequence.  But  the 
man  who  is  doing  the  act  may  contemplate  a  very  different 
result.  His  feelings  may  be  biased  by  his  wishes,  and 
sanguine  feelings  may  be  the  cause  of  overlooking  difficulties 
which  to  a  more  quiet  temperament  might  appear  insur- 
mountable. Disappointments  also  may  take  place  which 
were  not  anticipated.^ 

1  Joneg  v.  Howland,  8  Mete.  306. 
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**It  has  been  urged,"  said  Comstock,  J.,  in  Curtis  v. 
Leavitty^  "that  the  debtor  corporation  must  be  deemed  to 
have  intended  the  result  of  its  own  acts.  This  is  very  often 
a  useful  rule  of  evidence  in  arriving  at  a  conclusion  upon  a 
question  of  motive  and  intention,  but  it  is  not  a  rule  of  law. 
K  a  given  result  must,  by  plain  and  absolute  necessity, 
follow  from  a  particular  action,  or  if  it  be  so  likely  to  follow 
that  no  two  minds  of  equal  intelligence  could  differ  in  con- 
clusion, viewing  the  subject  from  the  same  point  of  observa- 
tion as  the  actor  himself,  then  there  would  be  no  injustice 
in  holding  that  he  intended  such  result.  Still,  the  question 
is  one  of  fact ;  what  was  the  intent  ?' ' 

And  in  Quinebaug  Bank  v,  Brewster ^^  Sanford,  J.,  said: 
*'The  intention  of  a  party  is  a  fact  to  be  proved  as  all 
other  facts  are  proved,  not,  indeed,  necessaftly  by  direct 
evidence  or  by  the  proof  of  other  facts  indicative  of  such 
intention,  and  from  which  facts  its  actual  existence  and 
operation  may  be  inferred.  The  law  makes  no  conclusive 
presumption  in  regard  to  it.  Indeed,  the  law  never  con- 
clusively presumes  that  a  person  intended  to  violate  the  law 
or  commit  a  fraud.  The  act  done  and  the  circumstances  at- 
tending its  commission  may  indicate  more  or  less  clearly  the 
intention  of  the  party  doing  it,  and  authorize  an  inference  of 
more  or  less  weight  in  regard  to  such  intention." 

BUIiE  66. — But  where  a  specific  intent  is  required  to 

pifr^'pufbl'MK:        •"»*•   a-*  »«*    »»    offense,   the  doinsr 
Y.690;  68Am.  Bep.        of   the    act    does    not     raise    a    pre- 

286;   State   y.   Qlb- 

son,  HI  Mo.  99,  i<»;        sumption  that  it  was  done  with  the 

19  S.  W.   Eep.  982;  j^      ,    ^       ^  s 

Pattewon  v.  State,        Specific  intent. 

85  Ga.  181;  People 
y.  Landman,  lOSOal. 
577 ;  87  Pac.  Rep.  518 ; 
State  y.  DeBolt,  78 
N.  W.Bep.  600(Ia). 
01  ted  arguendo t  In 
St^te  y.  Bl chard- 
son,  117  Mo.  687. 

U5  N.Y.I.  233;  People    v.  Plath,  100  N.  Y. 

'SOCoDD.  559.  590;  Burke  v.  State,  71  Ala.  377; 

8  Reagan  v.  State,  20 Tex.  (App.)    Trumble  v.  Territory,  3  Wyo.  280; 
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[rule  67. 


I.  R  is  charged  with  assaiiltiog  with  intent  to  murder  one  E.  It  is 
proved  that  B  fired  a  loaded  pistol  at  E.  There  is  no  presumption  that 
R  intended  to  murder  E.^ 

II.  A  statute  makes  a  willful,  deliberate  and  premeditated  icilling 
murder  in  the  first  degree.  B  kills  C.  There  is  no  presumption  that 
the  killing  was  deliberate  and  premeditated.' 

In  case  I.  It  was  said:  *'The  general  rule  is  well  settled, 
to  which  there  are  few  if  any  exceptions,  that  when  a  statute 
makes  an  offense  to  consist  of  an  act  combined  with  a 
particular  intent,  that  intent  is  just  as  necessary  to  be  proved 
as  the  act  itself  and  must  be  found  by  the  jury,  as  matter  of 
fact,  before  a  conviction  can  be  had.  But,  especially,  when 
the  offense  created  by  the  statute,  consisting  of  the  act  and 
the  intent,  constitutes,  as  in  the  present  case,  substantially  an 
attempt  to  commit  some  higher  offense  than  that  which  the  de- 
fendant has  succeeded  in  accomplishing  by  it,  we  are  aware  of 
no  well  founded  exceptions  to  the  rule  above  stated,  and  in  all 
such  cases  the  particular  intent  may  be  proved  to  the  satisfac- 
tion of  the  jury ;  and  no  intent  in  law  or  mere  legal  presumption, 
differing  from  the  intent  in  fact,  can  be  allowed  to  supply 
the  place  of  the  latter." 

RUIiE  67. — The  law  presumes  an  intent  from  acts  in 
the  ahsence  of  declarations  (A)  where  the  party  is 
physically  and  mentally  capahleofforminsr  an  in- 
tent (a).* 


People  V.  Brtker,  98  N.  Y.  360; 
Kerrainsv.  People,  60  N.  Y.  221. 
As  to  presnmptiou  of  malice  from 
proof  of  killing,  see  note  to  People 
V.  Flai:k,  in  11  L.  R.  A.  p.  813; 
Davis  V.  State,  70  N.  W.  Rep.  984 
(Neb.) ;  State  v.  Whitson,  16  S.  E. 
Rep.  332;  State  v.  Rollins,  18  S.  E. 
Rep.  394  (N.  C.) ;  Stillwell  v.  State, 
107  Ala.  16;  State  y.  Jimmerson, 
118  N.  C.  1173;  State  v.  Gosnell, 


74  Fed.  Rep.  734;  Compton  v. 
State,  110  Ala.  24. 

1  Roberts  v.  People,  19  Mich. 
401 ;  Mayher  v.  People,  10  Id,  212. 

*Com.  V.  Drum,  58  Pa.  St.  9; 
State  Y.  Mitchell,  64  Mo.  191 ;  State 
▼.  Foster,  61  Id,  549 ;  State  v.  Lane, 
64  Id,  319;  Hamby  v.  State,  36 
Tex.  523. 

'  Armstrong  v.  State,  11  South. 
Rep.  625  (Fla.). 
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Illitstrationa. 

A. 

I.  The  question  is  whether  a  certain  incumhrance  was  intended  to  he 
excepted  from  a  covenant  against  incumhrances  in  a  deed.  It  appears 
that  the  incumhrance  in  question  was  notorious  and  of  long  standing, 
and  no  mention  of  it  was  made  in  the  deed.  The  presumption  is  that  it 
was  intended  to  he  excepted.^ 

n.  In  case  I.  it  appeared  tbat  nothing  was  said  by  the  parties  in  ref- 
erence to  the  incumbrance.  The  presumption  of  an  intention  not  to  ex- 
cept it  is  not  raised  from  this  fact  alone.^ 

UI.  A  is  found  in  possession  of  elplosives  which  are  not  called  for  or 
required  in  his  business.  It  is  presumed  that  he  kept  them  for  an  un- 
lawful purpose.' 

In  case  1.  it  was  said:  **From  the  existence  and  notoriety 
of  the  iincumbrance,  its  long  standing  and  the  long  acquaint- 
ance of  the  parties  with  it  as  a  permanent  thing,  the  fact 
that  no  mention  was  made  of  it  in  the  negotiation,  though 
other  incumbrances  were  mentioned  in  the  deed  and  ex- 
cepted, the  committee  drew  the  inference  that  it  was  the  in- 
tention of  the  parties  that  it  should  be  excepted  from  the 
deed.  »  »  »  The  argument  in  favor  of  the  finding  of 
the  committee  is  very  strong.  An  express  warranty  on  the 
sale  of  personal  chattels  does  not  apply  to  visible  defects, 
because  the  fact  that  the  defect  was  plainly  visible  is  evi- 
dence that  the  purchaser  knew  it,  and  did  not  take  his  war- 
ranty on  account  of  it.  This  principle  does  not  apply  in  the 
case  of  a  warranty  by  deed,  because  the  terms  of  a  deed 
can  not  be  contradicted  or  varied  by  parol,  and  undoubtedly 
a  man  may,  if  he  will  be  so  foolhardy,  make  an  express 
warranty  in  a  deed,  where  he  knows  that  it  is  broken  at  the 
moment  the  deed  is  delivered,  and  knows  also  that  the  fact 
is  well  known  to  the  party  to  whom  he  gives  it.  But, 
ordinarily,  we  suppose  that  parties  do  not  in  this  open  way 
intentionally  involve  themselves  in  lawsuits.  And  we 
do  not  see  why   the   plain,    open,   visible    and   notorious 

1  Knapp  V.  White,  23  Conn.  529.        ^  Houck  v.  People,  134  111.  139. 
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character  of  this  incumbrance,  connected  as  it  was  with 
full  knowledge  of  the  parties  of  its  existence,  does  not  fur- 
nish evidence  that  it  was  not  intended  by  the  parties  to  be 
warranted  against,  upon  a  principle  analogous  to  that  which 
applies  to  visible  defects  in  the  sale  of  personal  chattels  by 
parol." 

In  case  IT.  it  was  said;  "The  defendant's  counsel  seems 
to  suppose  that  there  could  have  been  no  intention  to  ex- 
cept the  right  to  maintain  the  ditch  from  the  deed,  because 
the  parties  said  nothing  about  it.  But  courts  will  often 
found  decisions  and  judgments  upon  the  presumed  intention 
of  the  parties  where  nothing  has  been  said.  A  man  is  pre- 
sumed to  intend  the  natural  and  probable  consequence  of 
what  he  does ;  and  on  the  princij)le  many  persons  have  been 
found  guilty  of  the  highest  crimes.  A  man  is  presumed  to 
accept  a  conveyance  of  property  made  to  him,  on  the 
ground  that  it  being  for  his  benefit  he  would  naturally  wish 
to  receive  it,  and  on  this  principle  titles  have  been  estab- 
lished. Indeed,  we  always  draw  inferences  from  our 
observation  of  the  usual  habit  of  men  which  lead  to  a 
great  variety  of  presumptions.  The  inferences  are  the  con- 
clusion drawn  by  reason  and  common  sense  from  premises 
established  by  proof ;  and  are  as  applicable  to  questions  of 
intention  where  the  intention  of  parties  becomes  important 
as  to  any  other  disputable  fact.  It  is  true,  as  remarked  by 
Story,  J.,  that  if  the  proofs  are  doubtful  and  unsatis- 
factory, and  the  mistake  is  not  made  entirely  plain,  equity 
will  withhold  relief  on  the  ground  that  the  written  paper 
ought  to  be  treated  as  a  full  and  correct  expression  of 
intent,  until  the  contrary  is  established  beyond  reasonable 
controversy.  But  this  does  not  mean  that  there  must  always 
exist  direct  and  positive  proof  that  the  instrument  does  not 
express  the  true  intent  of  the  parties  in  order  to  justify  the 
court  in  reforming  it.  To  give  any  such  construction  to  the 
rule  would  be  to  deny  any  right  in  a  court  of  equity  to  inter- 
fere unless  the  instrument  could  be  shown  to  vary  from  writ- 
ten memoranda  of  the  terms  of  the  contract  from  which  it 
is  drawn  up,  or  some  evidence  equally  decisive.  We  do  not 
so  understand  the  rule." 
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B. 

I.  A  is  ludicted  for  barglary.  It  is  proved  that  A  brolce  and  entered 
a  store  in  the  nighttime.  The  presumption  is  that  A  intended  to  com- 
mit a  burglary.  A  shows  that  he  was  at  the  time  too  drunk  to  have  en- 
tertained such  an  intent.    The  presumption  of  intent  no  longer  arises.^ 

II.  R  is  indicted  for  shooting  at  S  with  intent  to  kill  him.  R  shot  at 
S  while  in  a  state  of  intoxication.  The  guilt  of  R  turns  on  the  question 
whether  R  was  in  sucn  a  state  of  mind  as  to  be  able  to  form  an  intent.' 

In  case  II.  Coleridge,  J.,  said:  *' There  are  two  points  for 
your  consideration — ^first,  as  to  the  act;  second,  as  to  the  in- 
tent. With  regard  to  the  latter,  the  allegation  respecting  it 
in  the  indictment  must,  no  doubt,  be  proved  to  your  satis- 
faction before  you  can  find  the  prisoner  guilty  upon  the 
full  charge.  The  inquiry  as  to  intent  is  far  less  simple 
than  that  as  to  whether  an  act  has  been  committed,  because 
you  can  not  look  into  a  man's  mind  to  see  what  was  pass- 
ing there  at  any  given  time.  What  he  intends  can  only  be 
judged  of  by  what  he  does  or  says,  and  if  he  says  nothing 
then  his  acts  alone  must  guide  you  to  your  decision.  It  is 
a  general  rule  in  criminal  law,  and  one  founded  on  common 
sense,  that  jurors  are  to  presume  a  man  to  do  what  is  the 
natural  consequence  of  his  act.  The  consequence  is  some- 
times so  apparent  as  to  leave  no  doubt  of  the  intention.  A 
man  could  not  put  a  pistol,  while  he  knew  it  to  be  loaded, 
to  another's  head  and  fire  it  off  without  intending  to  kill 
him ;  but  even  then  the  state  of  mind  of  the  party  is  most 
natural  to  be  considered.  For  instance,  if  such  an  act  will 
be  done  by  a  born  idiot,  the  intent  to  kill  could  not  be  in- 
ferred from  the  act.  So  if  the  defendant  is  proved  to  have 
been  intoxicated,  the  question  becomes  a  more  subtle  one ; 
but  it  is  of  the  same  kind,  namely,  was  he  rendered  by  in- 
toxication entirely  incapable  of  forming  the  intent  charged? 

'Ingalls  V.  State,  48  Wis.  647;  /d.  488;  U.  S.  v.  Bowen,  4  Cranch 

Wood  v.  State,  34  Ark.  341;  Rob-  C.  C.  604;  State  v.  Coleman,  27  La. 

ertsv.  People,  19  Mich.  401;  State  Ann.  691;  State  v.  Trivas,  32  Id. 

V.  Bell,  29    Iowa,    316;    State   v.  1086;  36  Am.  Rep.  293. 

Maxwell,  42  Id,  208 ;  Wenz  v.  State,  *  R.  v.  Monkhouse,  4  Cox,  55. 
ITex.  (App.)  36;  Loza  v.  State, 
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The  case  cited  is  one  of  great  authority  from  the  eminence 
of  the  judge  who  decided  it.  The  only  difficulty  is  in 
knowing  whether  we  get  the  exact  words  of  the  judge  from 
the  case  quoted,  and  even  if  we  do  whether  all  the  facts 
are  stated  which  induce  him  to  lay  down  the  particular 
rule.  Although  I  agree  with  the  substance  of  what  my 
brother  Patteson  is  reported  to  have  said,^  I  am  not  so  clear 
as  to  the  propriety  of  adopting  the  very  words.  If  he  said 
that  the  jury  could  not  find  the  intent  without  being  satis- 
fied it  existed,  I  shall  so  lay  it  down  to  you;  the  only 
difference  between  us  is  as  to  the  amount  and  nature  of  the 
proof  sufficient  to  justify  you  in  coming  to  such  a  conclu- 
sion. Under  such  circumstances  as  these,  when  the  act  is 
unambiguous,  if  the  defendant  was  sober,  I  should  have  no 
difficulty  in  directing  you  that  he  had  the  intent  to  take 
away  life,  when  if  death  had  ensued  the  crime  would  have 
been  nmrder.  Drunkenness  is  ordinarily  neither  a  defense 
nor  excuse  for  crime,  and  where  it  is  available  as  a  partial 
answer  to  a  charge,  it  rests  on  the  prisoner  to  prove  it,  and 
it  is  not  [enough  that  he  was  excited  or  rendered  more 
irritable,  unless  the  intoxication  was  such  as  to  prevent  him 
from  restraining  (himself  from  committing  the  action  in 
question,  or  to  take  away  from  him  the  power  of  forming 
any  specific  intention.  Such  a  state  of  drunkenness  may 
no  doubt  exist." 


BUIiE  68. — ^A  person  is  presumed  to  intend  to  do  what 
Approved  In  Vor-        ig  within  his  rlgrht  and  power  rather 

ell    ▼.  Nnisbauni, 

i8iind.a67;  81N.  B.        than  what  is  beyond  them. 

Rep.  78,  McBride,  J. 

IllustratioHiS. 

I.  A,  B  and  C  were  the  devisees  of  an  estate  for  life  to  become  one  in 
fee ;  on  the  death  of  D  they  made  a  division  of  the  estate.  The  question 
was  whether  they  hadjdivided  the  life  estate  or  the  estate  in  fee.  Jffc/d, 
that  the  presumption^was  the  former.* 

II.  A  lease  of  dwelling  houses  contains  a  covenant  on  the  part  of  the 
lessee  that  he  will  not,  without  the  consent  of  the  lessor,  carry  on  any 

'  R.  V.  Cruise,  8  C.  &  P.  546.  «  Pool  v.  Morris,  29  Ga.  395. 
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trade  in  any  house.  He  afterwards  converts  one  of  them  into  a  public 
house  and  grocery,  and  the  lessor,  with  knowledge  of  It,  receives  the 
rent  for  more  than  twenty  years.  The  presumption  is  that  the  lessor  has 
licensed  this  use.^ 

III.  An  action  is  brought  on  a  contract  for  goods  sold.  The  goods 
are  proved  to  be  liquors.  The  presumption  is  that  the  plaintiff  was  duly 
licensed  to  sell  them.' 

IV.  A  person  makes  sl  deed  of  land.  The  presumption  is  that  he  was 
seized  of  the  land  at  the  time.^ 

V.  R  gives  to  L  an  order  on  J,  his  debtor,  for  a  sum  less  than  the 
debt ;  he  also  gives  to  F  an  order  on  J  for  the  whole  sum  due  from  J  to 
R.  F's  order  being  lost,  the  question  is  which  was  given  first.  The  pre- 
sumption is  that  the  order  in  favor  of  L  was.^ 

VI.  It  is  alleged  that  certain  goods  were  sold  contrary  to  law.  The 
burden  of  proving  that  the  sale  w^as  in  violation  of  law  is  on  the  party 
alleging  it,* 

VII.  A  statute  allows  ten  per  cent,  interest  to  be  reserved  only  in  the 
case  of  money  loaned.  A  contract  provides  for  the  payment  of  ten  per 
cent,  interest  without  showing  the  consideration.  The  presumption  is 
that  it  was  money  loaned.^ 

VIII.  The  question  is  whether  A  has  committed  a  certain  act.  The 
doing  of  the  act  renders  A  liable  to  a  penalty.  That  A  has  done  an  act 
involving  a  penalty  will  not  be  presumed.^ 

IX.  A  sues  B  for  his  services  as  B's  barkeeper.  There  is  no  proof 
whether  B  is  a  legal  seller  of  liquor,  i.  e.,  has  a  license.  The  presump- 
tion is  that  he  has.^ 

X.  A  is  sued  for  destroying  certain  dwelling  houses.  In  mitigation 
of  damages  he  offers  to  prove  that  the  houses  were  houses  of  ill-fame, 
and  could  not  have  been  rented  for  any  other  purpose — honest  people 
would  not  live  in  them.  The  evidence  is  inadmissible,  for  the  law  can 
not  presume  that  future  tenants  will  violate  the  law.^ 

XI.  In  an  action  by  A  against  B,  A  alleged  that  B,  who  had  char- 
tered his  ship,  had  put  on  board  a  dangerous  commodity  by  which  a  loss 


1  Gibson  v.  Doeg,  2  H.  &  N.  616. 

«  Horan  v.  Weller,  41  Pa.  St.  470. 

3  Bolster  v.  Oushman,  34  Me. 
428.. 

*  James  River,  etc.,  Co.  v.  Little- 
john,  18  Gratt.  53;  Littlejohn  v. 
Ferguson,  Id, 

»Trott  v.  Irish,  1  Allen,  481; 
Hewes   y.  Platts,    12    Gray,  143; 

22 


Stebbins  v.  Leowolf ,  1  Cush.  137 ; 
Kidder  v.  Norris,  18  N.  H.  532. 
«  Sutphen  v.  Cushman,  35  111.  187. 

7  Sidney  v.  Sidney,  3  P.  Wms. 
270;  Clark  v.  Perriam,  3  P.  Wms. 
334 ;  Scholes  v.  Hilton,  10  M.  &  W. 
15. 

8  Timson  v.  Moulton,  3  Cush.  269. 
8  Johnson  v.  Farwell,  7  Me.  370. 
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happened,  loUkout  due  notice  to  the  captain,  or  any  other  person  employed 
in  the  navigation ;  the  burden  of  proving  that  B  did  not  give  the  notice 
was  on  A.^ 

XII.  A  railroad  company  is  authorized  to  construct  a  railroad  in  a 
public  street,  with  necessary  switches  and  turn-outs;  it  makes  certain 
switches,  which  it  is  alleged  are  a  nuisance.  The  presumption  is  that 
they  are  necessary,  and  the  burden  is  on  the  one  complaining  of  the 
nuisance.' 

*'It  is  a  natural  presumption,"  it  was  said  in  case  I., 
*'that  men  intend  to  do  that  which  they  have  a  right  and 
power  to  do  rather  than  what  is  beyond  their  right  or 
power.  *  *  *  The  division  was,  of  course,  meant  to  be 
a  complete  one  of  whatever  was  divided  unless  the  contrary 
appears.  The  life  estate  could  have  been  completely 
divided  at  that  time,  nothing  else  being  necessary  to  render 
it  perfect,  but  the  remainder  could  not  have  been  so 
divided  at  that  time,  for  that  division  could  not  have  been 
completed  till  the  death  of  D.  *  *  *  This  presumption 
must  prevail  until  rebutted  by  affirmative  contrary  evi- 
dence." 

*'It  is  a  maxim  of  the  law  of  England,"  it  was  said  in 
case  II.,  *'to  give  effect  to  every  thing  which  appears  to 
have  been  established  for  a  considerable  length  of  time, 
and  to  presume  that  what  has  been  done  was  done  of  right 
and  not  in  wrong.  That  practically  has  caused  a  series  of 
trespasses  to  constitute  a  right  so  that  it  may  be  said,  a  right 
has  grown  out  of  proceedings  which  are  wrongful.  But  in 
truth  it  is  nothing  more  than  giving  effect  to  notorious  and 
avowed  acquiescence.  No  person  would  have  permitted  a 
covenant  to  be  broken  for  more  than  twenty  years,  unless 
he  was  aware  that  it  was  broken  as  a  matter  of  right.  It  is 
not  necessary  in  point  of  form  to  send  the  case  to  a  jury 
to  find  the  facts  which  the  judge  may  tell  them  they  ought 
to  presume." 

In  case  V.  it  was  said:  '*In  the  absence  of  any  evidence 
on  the  subject  the  presumption  must  be  that  L's  order  was 

1  Williams  v.  East  India  Co.,  3  « Carson  v.  Central  R.  Co.,  35 
East,  104.  Cal.  325. 
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given  first.  For  it  would  have  been  an  act  of  folly  as  well 
as  a  fraud  in  R  to  give  L  an  order  for  the  amount  of  his 
debt  when  he  had  already  given  F  an  order  for  the  whole 
balance  due  him  from  the  company.  The  court  will  not 
presume  this,  in  the  absence  of  all  evidence,  but  will  pre- 
sume the  contrary." 

It  was  argued  in  case  XII.,  that  to  compel  A  to  prove 
the  want  of  notice  was  compelling  him  to  prove  a  negative 
which  in  a  civil  action  at  least  was  against  the  general  rules 
of  evidence.  But  Lord  Ellenborough  said:  *'That  the 
declaration  in  imputing  to  thedefendants  the  having  wrong- 
fully put  on  board  a  ship,  without  notice  to  those  concerned 
in  the  management  of  the  ship,  an  article  of  a  highly  dan- 
gerous, combustible  nature,  imputes  to  the  defendants  a 
criminal  negligence,  can  not  well  be  questioned.  In  order 
to  make  the  putting  on  board  wrongful,  the  de^fendants  must 
be  cognizant  of  the  dangerous  quality  of  the  article  put  on 
board,  and  if  being  so,  they  yet  gave  no  notice  considering 
the  probable  danger  thereby  occasioned  to  the  lives  of  those 
on  board,  it  amounts  to  a  species  of  delinquency  in  the  per- 
sons concerned  in  so  putting  such  dangerous  article  on 
board  for  which  they  are  criminall}'^  liable  and  punishable 
as  for  a  misdemeanor  at  least.  We  are,  therefore,  of  opin- 
ion, upon  principle  and  the  authorities,  that  the  burden  of 
proving  that  the  dangerous  article  in  question  was  put  on 
board  without  notice  rested  upon  the  plaintiff's  alleging  it 
to  have  been  wrongfully  put  on  board  without  notice  of  its 
nature  and  quality." 


CHAPTER  XIV. 


THE  PRESUMPTIONS  FROM  THE  COURSE  OF  NATURE. 

RULE   60«— The   law  presumes   that  in  a  particular 
cited  In  Flora  ▼.      case  the  resTular  course  of  nature  ap- 

Anderson,  67  Fed. 

Rep.  184.  plied  or  was  followed. 

Illustrations, 

I.  A  is  charged  with  a  crime.  It  is  shown  that  A  at  the  time  it  was 
committed  was  under  fourteen  years  of  age.  The  presumption  is  that 
A  was  incapable  of  committing  the  crime. ^ 

II.  A  crime  is  committed  by  a  woman  in  the  presence  of  her  husband. 
Tlie  presumption  is  that  it  was  done  under  his  coercion.* 

III.  A  wife  commits  a  tort  in  the  presence  of  her  husband.  The  pre- 
sumption is  that  she  acted  under  coercion  of  the  husband  and  she  is  not 
liable.' 

IV.  A  statement  is  proved  to  have  been  made  in  the  presence  of  H. 
It  will  be  presumed  that  H  heard  it.* 


iR.  V.  Owen,  4  C.  &  P.  236; 
Queen  v.  Smith,  1  Cox  C.  C.  260; 
Com.  V.  Mead,  10  Allen,  398;  Peo- 
ple v.  Davis,  1  Wbeeler,  230;  Walk- 
er's Case,  5  City  Hall  Rec.  137; 
Dove  v.  Slate,  37  Ark.  202. 

2  Com.  v.  Xeal,  10  Mass.  152;  R. 
v.  Knight,  3  C.  &  P.  116;  R.  v. 
Conolly,  2  L^vin,229;  R.  v.  Price, 
8  C.  &  P.  19;  R.  V.  Archer,  1 
Moody,  143 ;  R.  v.  Matthews,  1  Den. 
C.  C.  649;  Freel  v.  State,  21  Ark. 
212.  But  statements  made  by  a 
married  woman,  where  the 
boundary  between  her  land  and  her 
husband's  is,  are  not  presumed  after 


her  decease  to  have  been  made  un- 
der coercion  by  him.  Pike  v. 
Hayes,  14  N.  H.  19. 

3  Marshall  v.  Oakes,  51  Me.  309 
Smith  V.  Schoene,  67  Mo.  App.  604 
Carleton  v.  Haywood,  49  N.  H.  319 
Roadcap  v.  Sipe,  6  Gpatt.  213 
Wagener  v.  Bill,  19  Barb.  321 
Handy  v.  Foley,  121  Mass.  259.  See 
McKeowen  v.  Johnson,  1  McCord 
(L.),  578. 

<  Hochrieter  v.  People,  2  Abb. 
App.  Dec.  363.  Aliter^  of  course, 
were  he  unconscious  from  sleep  or 
stupor.  Lanergan  v.  People,  39 
X.  Y.  41. 
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*  V.    Husband  and  wife  are  living  together.     Tiie  presumption  is  that 
the  chattels  in  their  house  are  the  property  of  the  husband.^ 

YI.  A  wife  w*ho  lives  on  her  own  premises,  and  has  children  by  a 
former  husband  living  with  her,  claims  certain  property  as  "head  of  a 
family."  The  presumption  is  that  the  husband  is  the  *'head  of  the 
family,"  and  the  wife  can  not  recover.* 

VII.  A  deed  of  gift  of  property  to  a  married  woman  is  proved  to  have 
been  made,  and  the  question  is,  where  is  it?  The  presumption  is  that  it 
is  in  the  possession  and  custody  of  her  husband.^ 

VIII.  Money  is  advanced  by  a  parent  to  his  child.  The  presumption 
is  that  this  is  done  as  a  gift,  and  not  as  a  loan.^ 

IX.  A  husband  voluntarily  has  property  paid  for  by  him  conveyed  to 
his  ^ife.    The  presumption  is  that  he  intended  it  as  a  gift  to  her.^ 

X.  A  husband  buys  a  piece  of  land  and  conveys  it  to  his  wife. 
Afterwards  he  makes  improvements  on  it  at  his  own  expense.  This  will 
be  presumed  to  be  a  gift  to  the  wife.* 

XI.  A  husband  and  wife  are  living  together.  The  wife  purchases  cer- 
tain articles  for  the  house.  *  The  presumption  is  that  this  was  done  by  his 
direction.' 

XII.  In  a  civil  or  criminal  case,  as  it  may  be,  the  question  arises 
whether  a  party  or  a  prisoner  or  a  witness,  or  any  person  in  fact,  is  sane. 
The  presumption  is  that  he  is  sane,  and  the  burden  of  proof  is  on  the 
party  alleging  insanity.^ 


1  McDevltt  V.  Vial,  11  Atl.  Rep. 
645  (Pa.) . 

«  Clinton  V.  Kidwell,  82  111.  427. 

'  McLain  v.  Winchester,  17  Mo. 
49.  Whether  the  posseseion  of  per- 
sonalty be  physically  in  the  hus- 
band or  in  the  wife,  or  in  them 
jointly,  title  is  presumptively  in 
the  husband.  MdClain  v.  Abshire, 
1  Mo.  App.  Rep.  754^ 

4  Hicks  V.  Keats,  4  B.  <&  C.  71 ; 
Kiger  v.  Terry,  26  S.  E.  Rep.  38 
(X.  C).  There  is  no  presumption 
of  law  or  fact  for  or  against  a  gift 
in  New  York,  but  one  who  claims 
title  through  a  gift  must  establish 
it  by  evidence  which  is  ''clear  and 
convincing,  strong  and  satisfac- 
tory."  Be  Wiegel,  28  N.  Y.  (S.)  95. 

« Fizette  v.  Fizette,  34  N.  E.  Rep. 
799  (111.). 

•  Ward  V.  Ward,  36  Ark.  586. 


^  Lane  v.  Ironmonger,  13  M.  & 
W.  368;  Pickering  v.  Pickering,  6 
N.  H.  124;  Stall  v.  Meek,  70  Pa. 
St.  181;  Felker  v.  Emerson,  16  Vt. 
653;  Philllpson  v.  Hayter,  L.  R.  6 
C.  P.  38;  Morgan  v.  Chetwynd,  4 
F.  &  F.  451 ;  Freestone  v.  Butcher, 
9  C.  &  P.  647. 

*  U.  S.  V.  Lawrence,  Cranch  0. 
C.  514;  U.  S.  V.  McGlue,  1  Curt.  1; 
Burton  v.  Scott,  3  "  Rand.  389; 
Thornton  v.  Appleton,  29  Me.  300; 
Cordrey  v.  Cordrey,  1  Houst.  (Del.) 
269;  Stubbs  v.  Houston,  33  Ala. 
556 ;  Lilly  v.  Waggoner,  27  111.  395 ;  • 
State  V.  Pike,  49  N.  H.  399;  Carr 
V.  State,  96  Ga.  284;  22  S.  E.  Rep. 
570;  Hall  v.  Perry,  87  Me.  569;  33 
Atl.  Rep.  160;  State  v.  O'Grady,  3 
Ohio  Leg.  News,  197;  Davis  v. 
U.  S.,  160  U.  S.  469;  Oottell  v. 
State,  12  Ohio  C.  C.  472;  Phelps  v 
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XIII.  It  is  shown  that  a  female,  at  the  time  of  the  trial,  had  a  child 
eight  years  old.    The  presumption  is  that  she  was  an  adult. ^ 

XIV.  A,  it  is  proved,  was  a  slave  prior  to  1865.  The  presumption  is 
that  A  is  a  negro  .^ 

In  case  I.  Littledale,  J.,  said  to  the  jury:  "The  prisoner 
is  only  ten  years  of  age,  and  unless  you  are  satisfied  by  the 
evidence  that  in  committing  this  offense  she  knew  she  was 
doing  wrong,  you  ought  to  acquit  her.  Whenever  a  person 
committing  a  felony  is  under  fourteen  years  of  age,  the 
presumption  of  law  is  that  he  or  she  has  not  sufficient  capac- 
ity to  know  that  it  is  wrong,  and  such  person  ought  not 
to  be  convicted,  unless  there  be  evidence  to  satisfy  the  jury 
that  the  party  at  the  time  of  the  offense  had  a  guilty  knowl- 
edge that  he  or  she  was  doing  wrong."  And  in  the  case 
next  cited,  Erie,  J.,  said:  *' Where  a  child  is  under  the  age 
of  seven  years,  the  law  presumes  him  incapable  of  commit- 
ting a  crime ;  after  the  age  of  fourteen  he  is  presumed  to 
be  responsible  for  his  actions  as  entirely  as  if  he  were  forty, 
but  between  the  ages  of  seven  and  fourteen  *  *  * 
guilty  knowledge  must  be  proved  by  the  evidence,  and  can 
not  be  presumed  from  the  mere  commission  of  the  act." 

In  R,  V.  Smith,'^  a  boy  of  ten  years  of  age  was  indicted 
for  setting  tire  to  a  hay  rick.  There  was  no  evidence  of  any 
malicious  intention.  Erie,  J.  (to  the  jury):  *'Where 
the  child  is  under  the  age  of  seven  years,  the  law  presumes 

Com.,  32  S.  W.   Rep.  470  (Ky.) ;  Crowninshield  v.  Crowninshield,  2 

Blough  V.  Perry.  144  Ind.  463;  43  Gray,  524;  Breed  v.  Pratt,  18 Pick. 

N.  E.  Rep.  560;  Williams  v.  Haid,  115;   Phelps  v.  Hartwell,  1  Mass. 

118  N.  C.  481;  24  S.  E.  Rep.  217;  71;    Blaney  v.  Sergeant,   1   Mass. 

Re  Woolsley,  41  N.  Y.  (S.)   547;  335.   Where  the  attesting  witnesses 

State  V.  Scott,  21  South.  Rep.  271  to  a  deed  are  dead,  there  is  no  pre- 

(La.) ;    State    v.    Lewis,  47   Pac.  sumption  that  if  living  they  would 

Rep.  945  (Ind.) ;  State  v.  Senn,  136  testify  that  the  grantor  was  of  sane 

Mo.  84;   State  v.  Wright,  134  Mo.  mind  at  the  time  of  the  delivery 

404;    State  V.   BeU,  136  Mo.   120;  of  the  deed.    Flanders  v.  Davis,  19 

Ford    V.  State,  73  Miss.   734;    19  N.  H.  139. 

South.  Rep.  665.     In  will  contests  ^  Garber  v.  State,  94  Ind.  219. 

in  Massachusetts  there  is  said  to  be  ^  McMillan  v.  School  Com.,  12  S. 

no  presumption  of  the  sanity  of  a  E.  Rep.  330  (N.  C). 

testator,  but  the  person  offering  the  ^  1  Cox,  260. 
will    for    probate  must   prove  it. 
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him  to  be  incapable  of  committing  a  crime ;  after  the  age 
•  of  fourteen  he  is  presumed  to  be  responsible  for  his  actions 
as  entirely  as  if  he  were  forty,  but  between  the  age  of  seven 
and  fourteen  no  presumption  of  law  arises  at  all,  and  that 
which  is  termed  a  malicious  intent — a  guilty  knowledge 
that  he  was  doing  wrong — must  be  proved  by  the  evidence, 
and  can  not  be  presumed  from  the  mere  commission  of  the 
act.  You  are  to  determine  from  a  review  of  the  evidence 
whether  it  is  satisfactorily  proved  that  at  the  time  he  fired 
the  rick  (if  you  should  be  of  opinion  he  did  fire  it)  he  had 
a  guilty  knowledge  that  he  was  committing  a  crime."  The 
prisoner  was  acquitted. 

In  Walkei'^s  Case^  the  prisoner,  a  boy,  was  indicted  for 
petty  larceny  in  stealing  ten  pounds  of  copper  bolts.  It  ap- 
peared that  after  stealing  them  he  had  carried  them  to  a 
store  and  sold  them.  The  mother  of  the  boy,  being  sworn 
in  his  favor,  testified  that  he  was  but  a  few  weeks  more  than 
seven  yea,rs  of  age,  and  that  in  consequence  of  falling  on 
his  head  his  senses  were  impaired.  No  evidence  was  offered 
on  the  part  of  the  prosecution  to  show  his  capacity.  The 
court  charged  the  jury  that  as  a  child  of  seven  was  held  in- 
capable of  crime,  and  between  that  age  and  fourteen  it  was 
necessary  to  show  his  capacity,  and  that  in  proportion  as 
he  approached  to  seven  the  inference  in  his  favor  was  the 
.  greater,  and  as  he  approached  to  fourteen  the  less,  there 
was  not  sufficient  evidence  in  the  case  to  support  the  prose- 
cution, especially  as  strong  evidence  of  incapacity  had  been 
produced  on  his  part. 

In  People  V.  Townsend^  a  number  of  defendants  were 
indicted  for  permitting  a  nuisance  on  their  lands.  On  ap- 
peal Bronson,  J.,  said:  ''Although  one  object  of  the  prose- 
cution may  be  the  abatement  of  the  nuisance,  there  may 
also  be  a  judgment  of  fine  and  imprisonment  against  the 
defendants.  They  must,  therefore,  be  tried  on  the  same 
principles  which  would  govern  if  they  were  charged  with 
any  other  misdemeanor.      The  case  does  not  state  the  ages 

1  5  City  Hall  Rec.  137.  ^  3  niir,  481. 
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of  the  iofant  defendants,  but  if,  as  was  suggested  in  the 
argument,  some  of  them  are  only  a  year  or  two  old,  they 
are  not  dolt  capax,  and  could  not  rightfully  be  convicted  of 
anv  offense." 

In  Commonwealth  v.  Mead^^  the  defendant,  Mary  Mead, 
was  indicted  for  selling  intoxicating  liquors.  It  was  proved 
at  the  trial  that  she  was  a  daughter  of  Eliza  Mead,  and  at 
the  time  of  said  sales  was  under  twelve  years  of  age,  living 
with  her  parents,  and  that  the  sales  were  made  by  her  in  the 
dwelling  house  of  her  parents,  and  under  and  by  direction 
of  her  mother,  to  whom  the  liquors  belonged.  The  defend- 
ant also  put  in  evidence  a  license  granted  to  her  mother  to 
sell  liquors  under  the  internal  revenue  acts  of  the  United 
States.  The  defendant  requested  the  court  to  instruct  the 
jury  that  if  she,  at  the  time  of  making  the  sales,  was  under 
twelve  years  of  age,  and  if  the  sales  were  made  under  the 
general  direction  of  the  mother,  in  the  dwelling  house  of 
the  parents  of  the  defendant,  then  she  could  not  be  con- 
victed under  this  indictment.  The  judge  declined  so  to  rule, 
and  instructed  the  jury  that  the  license  was  no  defense,  if 
the  sales  were  made  in  violation  of  the  statutes  of  Massa- 
chusetts; and  that  if  the  defendant  did,  in  the  dwelling 
house  of  her  parents,  and  while  she  lived  with  them,  and  by 
direction  of  her  mother,  and  while  under -twelve  years'  of 
age,  make  three  or  more  separate  sales  of  the  liquor  they 
should  find  for  guilty.  This  instruction,  on  appeal,  was 
reversed,  Bigelow,  C.  J.,  saying:  ''The  question  of  the 
legal  competency  of  the  defendant  to  commit  the  offense 
charged  in  the  indictment  was  distinctly  raised  in  the  pres- 
ent case  by  the  fact  proved  at  the  trial  that  she  was  under 
twelve  years  of  age.  The  rule  of  the  common  law  is  per- 
fectly well  settled,  that  a  child  between  the  ages  of  seven 
and  fourteen  is  not  presumed  to  be  doli  capax,  and  the 
question  whether,  in  committing  an  offense,  such  child  in 
fact  acted  with  intelligence  and  capacity,  and  an  under- 
standing of  the  unlawful  character  of  the  act  charged  is  to 
be  determined  by  the  jury  upon  the  evidence,  and  in  view 

1 10  Allen,  398. 
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of  all  the  circumstaDces  attending  the  alleged  criminal  trans- 
action.^ This  rule  is  uniformly  applied  when  children  under 
fourteen  and  above  seven  years  of  age  are  charged  with 
murder  or  other  felonies.  A  fortiori^  it  is  applicable, 
where  they  are  accused  of  lesser  offenses,  or  with  the  com- 
mission of  acts  coming  within  the  class  of  mala  prohihita. 
These  do  not  so  violently  shock  the  natural  moral  sense  or 
instinct  of  children,  and  would  not  be  so  readily  recognized 
and  understood  by  them  to  be  wrong,  or  a  violation  of  duty, 
as  the  higher  crimes  of  murder,  arson,  larceny,  and  the  like. 
Although  the  attention  of  the  judge  at  the  trial  was  drawn 
to  the  fact  that  the  defendant  was  of  tender  years,  so  that 
no  presumption  of  legal  capacity  to  commit  crime  existed, 
he  wholly  omitted  to  give  a^y  instructions  from  which  the 
jury  could  be  led  to  infer  that  it  was  their  duty  to  find  that 
the  defendant  knew  the  unlawful  character  of  the  act  with 
which  she  was  charged,  before  they  could  render  a  verdict 
.  of  guilty  against  her.-  For  aught  that  we  can  see,  the  ver- 
dict was  rendered  without  any  consideration  of  the  legal 
competency  of  the  defendant  to  commit  the  offense  alleged 
in  the  indictment.  The  case  was  one  which  seems  to  us  to 
have  required  an  explicit  instruction  on  this  point.  It  is 
true  that  it  was  not  necessafy  to  show  actual  knowledge  by 
the  defendant  of  the  unlawfulness  of  the  act,  if  suflScient 
legal  capacity  to  commit  crime  was  otherwise  proved.  If 
capacity  is  established,  knowledge  may  be  presumed.  Nor 
is  it  necessary  to  offer  direct  evidence  of  capacity.  It  may 
be  inferred  from  the  circumstances  under  which  the  offense 
was  committed.  But,  nevertheless,  it  is  to  be  established 
as  a  distinct  fact.  We  are  unable  to  see  anything  in  the 
facts  set  out  in  the  exceptions  which  tend  to  prove  that  the 
defendant  was  cognizant  of  the  illegal  character  of  the  act 
which  she  committed.  She  seems  to  have  made  the  illegal 
sale  in  the  presence  of,  and  in  obedience  to,  the  express  com- 
mand of  her  mother.  This  fact  of  itself  had  some  tendency 
to  show  that  the  child  did  not  understand  that  the  act  which 


» 1  Hale  P.  C.  22-27;   1  Archb.     (7th  Am.  Ed.),  4;  Rex  v.  Owen,  4 
Crim.  Pr.  10;    1  Russ.  on  Crimes    C.  &  P.  236, 
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she  was  told  by  her  parent  to  commit  was  wrong,  and,  in 
connection  with  the  requestfor  instructions  which  was  made 
by  the  defendant's  counsel,  required  the  judge  to  give  Jull 
and  explicit  instructions  on  the  subject  of  legal  competency 
to  commit  crime.  The  omission  of  such  instructions  was 
an  error,  which,  in  our  judgment,  renders  it  necessary  that 
there  should  be  a  new  trial  of  the  case." 

In  Willet  V.  Cointnonwealth^  the  opinion  of  the  court  is 
as  follows:  ''Jesse  Willet,  a  boy  about  twelve  years  of 
age,  was  indicted  in  the  Pendleton  Circuit  Court  upon  a 
charge  of  false  swearing,  and  sentenced  to  confinement  in  the 
State  prison  for  fifteen  months.  There  being  testimony  con- 
ducing to  show  that  the  accused  had  made  conflicting  state- 
ments with  reference  to  the  same  matter,  when  examined 
as  a  witness  before  the  grand  and  petit  juries  of  Pendleton 
county,  his  counsel  asked  the  court  to  say  to  the  jury : 
'That  the  law  presumed  the  prisoner  incapable  of  the  crime 
of  false  swearing  if,  at  the  time,  he  was  under  fourteen 
years  of  age.'  This  instruction  was  refused,  and  no  in- 
struction given  presenting  this  view  of  the  case  to  the  jury. 
The  doctrine  recognized  in  the  elementary  books  upon  the 
question  involved  is,  'that  infants  are  prima  facia  unac- 
quainted with  guilt,  and  can  not  be  convicted  unless  at  the 
time  the  offense  was  committed  they  had  a  guilty  knowl- 
edge that  they  were  doing  wrong.'  This  is  not  even  a  dis- 
putable presumption  when  applied  to  an  infant  under  seven 
years  of  age ;  but  between  seven  years  and  fourteen  the 
commonwealth  may  rebut  the  presumption  by  showing  a 
guilty  knowledge  on  the  part  of  the  accused.  Russell  says 
that  this  presumption  will  diminish  with  the  advance  of 
the  offender's  years,  and  will  depend  upon  the  particular 
facts  and  circumstances  of  his  case.  1  Russell,  p.  2.  This 
same  author  suggests  that  'the  proper  course  is  to  leave 
the  case  to  the  jury  to  say  whether  at  the  time  of  the  com- 
mission of  offense  such  person  had  guilty  knowledge  that 
he  was  doing  wrong.'  The  test  given  by  Lord  Hale  is, 
'whether  the  accused  at  the  time  was  capable  of  discerning 
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between  good  and  evil.'  Taylor,  in  his  work  on  Evidence, 
questions  the  philosophy  of  the  rule  laid  down  by  Hale, 
for  the  reason  that  it  is  too  indefinite,  and  may  bo  applied 
^either  to  legal  responsihility  or  to  moral  guilt,*  1  Taylor 
on  Evidence,  190.  Few  infants  between  the  ages  of  seven 
and  fourteen  years,  with  ordinary  intellects,  are  so  ignorant 
as  not  to  know  that  to  lie  or  steal  is  wrong;  and,  therefore, 
in  applying  the  rule  laid  down  by  Lord  Hale  or  Russell, 
the  infant  derives  no  benefit  from  the  legal  presumption, 
and  instead  of  being  favored  by  the  law,  is  dealt  with  in 
the  same  manner  as  those  more  advanced  in  life.  A  sense 
of  moral  guilt  only  on  the  part  of  the  infant,  in  the  absence 
of  a  knowledge  of  his  legal  responsibility  for  his  wrongful 
act,  will  not  authorize  a  conviction.  When  the  prosecution 
satisfies  the  jury  that  the  infant,  at  the  time  he  committed 
the  offense,  knew  it  was  wrong,  and  was  aware  of  his  legal 
responsibility  for  the  commission  of  the  crime,  the  legal 
presumption  of  innocence  on  account  of  his  tender  years 
no  longer  exists;  but  in  the  absence  of  such  proof,  the 
legal  presumption  must  produce  an  acquittal.  The  court 
below  having  erred  in  refusing  to  instruct  the  jury  on  this 
branch  of  the  case,  the  judgment  is  reversed  and  cause  re- 
manded, with  directions  to  award  a  new  trial,  and  for  further 
proceedings  consistent  with  this  opinion." 

In  State  v.  Sam,^  the  opinion  of  the  court  was  as  follows : 
•'The  question  brought  up  in  this  case  for  review  is  whether 
a  person  of  color  under  fourteen  years  of  age,  can  be  con- 
victed of  an  assault  with  intent  to  commit  a  rape.  By  the 
provisions  of  the  Rev.  Code,  ch.  107,  §  44,  and  ch.  34,  §  2, 
the  offense  charged  in  the  bill  of  indictment  is  declared  to 
be  a  capital  felony,  and  is,  therefore,  entitled  to  be  con- 
sidered under  the  safeguards  which  the  law  has  thought 
proper  to  throw  around  human  life.  By  the  common  law 
persons  between  the  ages  of  seven  and  fourteen  may  be 
convicted  of  most  offenses,  if,  added  to  the  proof  of  the 
corpus  delicti^  there  be  proof  also  of  the  mischievous  mind. 
There  is  a  legal  presumption  that  such  persons  are  dolt 
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incapacen;  but  it  is  a  rebuttable  presumption.  It  is  not 
so  in  respect  to  the  crime  of  rape.  The  presumption 
against  its  commission  by  persons  below  the  age  of  puberty 
(fourteen)  is  irrebuttable.  This  is  not  so  much  on  the 
ground  of  incapacity  of  mind  or  will,  but  of  physical  im- 
potency.  It  will  follow  as  a  plain  legal  deduction  from 
this,  that  the  person  under  fourteen  can  not  commit  an 
assault  with  intent  to  commit  a  rape.  It  is  a  logical  sole- 
cism to  say  that  a  person  can  intend  to  do  what  he  is 
physically  impotent  to  do.  These  principles  are  supported 
by  the  following  authorities :  Arch.  Crim.  Pr,  3 ;  3  Chitty's 
Crim.  Law,  811;  Rex  v.  Eldershaw^^  and  Regina  v.  Phil- 
lips.'^ The  courts  of  two  of  the  States  north  of  us  have 
held  convictions  for  'assaults  with  intent'  right,  when  the 
persons  were  under  fourteen.  But  it  is  noticeable  that  the 
offense  in  these  States  is  a  misdemeanor.  In  the  one  case 
there  was  a  divided  court,  and  in  the  other  the  common  law 
principles,  as  here  laid  down,  were  recognized;  but  the 
court  undertook  to  alter  them  to  suit  the  altered  tempera- 
ment of  the  population.  These  do  not  at  all  affect  the  sta- 
bility of  the  law  as  now  expounded.  With  the  exceptions 
noticed,  it  has  been  uniform,  we  think,  in  all  the  settle- 
ments of  the  continent  which  have  adopted  the  common 
law  of  England.  By  a  proper  consideration  of  principles, 
it  will  be  seen  why  the  fact  found  by  the  jury  that  there 
was  an  emission  of  seed  from  the  person  of  the  prisoner, 
does  not  materially  affect  the  case.  The  presumption  which 
arises  from  want  of  age,  applies  equally  to  the  offense  of 
rape  and  the  offense  of  assault  with  intent  to  commit  it. 
Both  presumptions  are  irrebuttable.  The  case  of  State  v, 
Pugh^^  recognizes  the  distinction  here  made.  So  far  from 
inpugning  it  is  strictly  in  accordance  with  them.  A  large 
portion  of  our  population  is  of  races  from  more  Southern 
latitudes  than  that  from  which  our  common  law  comes.  We 
have,  indeed,  an  element  of  great  importance  from  the  torrid 
zone  of  Africa.      It  is  unquestionable  that  climate,  food, 

1 14  Eng.  Com.  Law.  336.  «  7  Jones,  61. 
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clothing  and  the  like,  have  a  great  influence  in  hastening 
physical  development.  Whether  it  may  not  be  advisable  to 
move  down  to  an  earlier  age  than  fourteen,  the  period  of 
puberty,  for  a  portion,  if  not  for  all  the  elements  in  our 
population,  may  be  a  proper  inquiry  for  the  statesman. 
The  courts  decide  the  law  as  it  stands.  The  legislative  body 
will  inquire  whether  the  exigencies  of  the  age  require 
change. 

In  R,  V.  Smithy^  the  wife  acting,  as  the  jury  found,  under 
the  coercion  of  her  husband,  wrote  letters  to  the  prosecutor 
pretending  that  she  had  become  a  widow,  and  requesting  a 
meeting  at  a  distant  place.  The  meeting  was  granted,  and 
the  wife,  dressed  as  a  widow,  met  the  prosecutor  at  a  rail- 
way station  and  induced  him  to  go  with  her  to  a  lonely 
spot,  where  the  husband  fell  upon  him  and  inflicted  the  in- 
juries alleged  in  the  indictment.  A  verdict  of  guilty  of 
felonious  wounding  was  entered  against  both  husband  and 
wife,  the  former  was  sentenced,  but  the  judge  reserved  the 
question  of  the  wife's  liability  for  the  full  court.  It  was 
afterwards  considered  by  Pollock,  C.  B.,  Willis,  J.,  Bram- 
well,  B.,  Channell,  B.,  and  Byles,  J.,  who  reversed  her 
conviction.  Pollock,  C.  B.,  saying:  **The  jury  have  dis- 
posed of  this  case  by  their  finding.  They  have  found  chat 
Sarah  Smith  was  a  married  woman ;  that  she  acted  under 
the  coercion  of  her  husband,  and  that  she  herself  did  not 
inflict  any  violence  upon  the  prosecutor.  The  conviction, 
therefore,  so  far  as  it  extends  to  her,  must  be  reversed." 

In  /?.  V.  Hughes'^  Thompson,  J.,  said:  "The  law,  out  of 
tenderness  to  the  wife,  if  a  felony  be  committed  in  the 
presence  of  the  husband,  raises  a  presumption  prima  facie 
*     *     *     that  it  was  done  under  his  coercion." 

In  R.  V,  Connolli/y^  the  prisoner,  Sarah  Connolly,  was 
indicted  for  uttering  base  coin.  The  evidence  was  that  she 
hid  gone  from  house  to  house  uttering  base  coin,  and  that 
her  husband  accompanied  her  to  the  door,  but  did  not  go 
in.     Bayley,  J.,  directed  the  jury  to  infer  that  she  was  act- 

1  Dears.  &  B.  553.  -  2  Lewin,  229. 
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ing  under  the  coercion  of  her  husband,  and  fo  find  her  not 
guilty. 

In  JR.  v.  Archer  ^  the  prisoner  and  his  wife  were  indicted 
for  burglary  and  receiving  stolen  goods.  The  judge  told 
the  jury  that,  generally  speaking,  the  law  does  not  impute 
to  the  wife  those  offenses  which  she  might  be  supposed  to 
have  concurred  in  by  the  coercion  or  influence  of  her  hus- 
band, and  particularly  where  his  house  is  made  the  recepta- 
cle of  stolen  goods ;  but  if  the  wife  appears  to  have  taken 
an  active  and  independent  part,  and  to  have  endeavored  to 
conceal  the  stolen  goods  more  effectually  than  her  husband 
could  have  done,  and  by  her  own  acts,  she  would  be  respon- 
sible as  for  her  own  uncontrolled  offense.  On  appeal  all 
the  judges  held  that  as  the  charge  against  the  husband  and 
wife  was  joint,  and  it  had  not  been  left  to  the  jury  to  say 
whether  she  received  the  goods  in  the  absence  of  the  hus- 
band, the  conviction  of  the  wife  could  not  be  supported, 
though  she  had  been  more  active  than  the  husband,  and 
they  recommended  a  pardon  for  her. 

In  R,  V.  iStaplefoii,^  S  and  his  wife  were  indicted  for  a 
robber3^  in  which  the  latter  appeared  to  have  taken  an  active 
part.  Bushe,  C.  J.,  left  the  question  of  coercion  to  the 
jury,  who  found  both  prisoners  guilty.  The  point  was  re- 
served for  the  consideration  of  the  judges,  who  held  that 
the  presence  of  the  husband  afforded  only  presumptive 
evidence  of  coercion  of  the  wife,  which  was  capable  of  being 
repelled  by  other  evidence.  Some  of  the  judges  doubted 
whether  the  privilege  of  a  feme  covert  existed  in  any  case 
attended  with  violence  to  the  person.  The  conviction  was 
sustained. 

In  Queen  v.  Buncombe,^  Mary  Buncombe  was  indicted 
for  assaulting  and  robbing  one  Boley.  Marshman,  in  open- 
ing the  case  for  the  prosecution,  stated  that  it  appeared 
that  the  offense  was  committed  by  the  prisoner  in  the  pres- 
ence of  her  husband,  who  had  absconded.  Coleridge,  J. : 
*'Can  you  proceed  with  this  case?     If  the  offense  was  com- 

1 1  Moody,  145.  »  1  Cox  C.  C.  183. 
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mitted  in  the  presence  of  her  husband,  how  can  she  be 
liable?"  Marshman  contended  that  the  wife  was  liable  for 
an  offense  commilted  in  the  presence  of  her  husband  where 
violence  is  used,  citing  the  following  passage  from  Russell 
on  Crimes,^  in  reference  to  feinen  covert:  "And  if  she  com- 
mit a  theft  of  her  own  voluntary  act,  or  by  the  bare  com- 
mand of  her  husband,  or  be  guilty  of  treason,  murder  or 
robbery  in  company  with  or  by  coercion  of  her  husband, 
she  is  punishable  as  if  she  were  fiole.''  Coleridge,  J.: 
*'0n  such  an  authority  the  case  must  proceed.  But  if  the 
prisoner  bp  convicted  I  shall  reserve  the  point  for  the  con- 
sideration of  the  judges."  The  prisoner,  however,  was 
found  not  ffuiltv. 

In  R.  V.  Wright^^  it  was  ruled  that  where  a  lafceny  is 
jointly  committed  by  a  husband  and  wife,  the  wife  is  entitled 
to  be  acquitted  as  under  coercion,  and  that  the  woman,  be- 
ing indicted  as  the  wife  of  A  B  (the  male  prisoner)  is  suffi- 
cient proof  that  she  is  so  for  this  purpose.  In  this  case 
Henry  Knight  and  Anne,  his  wife,  were  indicted  for  steal- 
ing curtain  pins.  From  the  evidence  it  appeared  that  both 
the  prisoners  were  in  company  at  the  time  of  the  theft. 
Park,  J.,  directed  the  jury  to  acquit  the  female  prisoner, 
because  if  a  man  and  his  wife  jointly  commit  a  felony,  the 
wife,  being  presumed  in  law  under  his  coercion  and  control, 
is  entitled  to  an  acquittal.  It  was  not  necessary  in  this  case 
to  adduce  evidence  to  show  she  was  his  wife,  as  it  was  ad- 
mitted on  the  face  of  the  indictment,  the  prisoners  being 
indicted  as  "Henry  Knight  and  Anne  his  wife."  "Another 
strong  case  is  that  of  Elizabeth  Ryan,  better  known  by  the 
name  of  Paddy  Brown's  wife,  who  was  tried  at  the  Old 
Bailey  under  the  statute  of  16  Geo.  II.,  ch.  31,  for  convey- 
ing implements  of  escape  to  her  husband,  who  was  in  New- 
gate, convicted  of  felony.  It  appeared  that  she  procured 
the  instruments  in  question  by  her  husband's  direction. 
She  was  convicted,  but  afterwards  pardoned,  it  was  under- 
stood, because  the  judges  considered  that  she  acted  under 

1  Vol.  1,  p.  18.  « 1  C.  &  P.  116. 
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coercion,  though  her  husband,  from  being  in  prison,  could 
not  be  present."* 

In  a  note  to  li.  v.  Knighl^^  it  is  said:  "In  all  cases  ex- 
cept treason  and  murder,  where  a  felony  is  committed  by  a 
husband  and  wife  jointly,  or  by  a  wife  in  company  with  her 
husband,  the  wife  being  presumed  in  law  under  his  control, 
is  entitled  to  an  acquittal.  A  strong  case  on  this  subject 
occurred  in  the  Midland  Circuit  before  Mr.  Justice  Burrough. 
A  husband  and  wife  were  jointly  indicted  for  a  robbery; 
it  appeared  that  the  husband  was  reluctant,  but  his  wife 
compelled  him  to  go  with  her  and  commit  the  robbery ;  the 
learned  judge  directed  the  jury  to  acquit  the  woman  on  the 
ground  of  coercion,  saying  that  it  was  a  presumption  of 
law  which  he  and  they  were  bound  by ;  however,  in  fact,  the 
coercion  might  be  the  contrary  way.  The  woman  was  ac- 
quitted and  the  man  found  guilty."  The  later  cases,  it  is 
obvious,  do  not  go  so  far  as  this  in  exculpating  the  wife. 

In  R.  V,  Squire^^  tried  at  the  Stafford  Lent  Assizes,  A.  D. 
1790,  Charles  Squire  and  Hannah,  his  wife,  were  indicted 
for  the  murder  of  a  boy  who  was  bound  as  a  parish  appren- 
tice to  the  prisoner  Charles ;  and  it  appeared  in  evidence 
that  both  the  prisoners  had  used  the  apprentice  in  a  most 
cruel  and  barbarous  manner,  and  that  the  wife  had  occasion- 
ally committed  the  cruelties  in  the  absence  of  her  husband. 
But  the  surgeon  who  opened  the  body  deposed  that  in  his 
judgment  the  boy  died  from  debility  and  want  of  proper 
food  and  nourishment,  and  not  from  the  wound,  which  he 
had  received.  Upon  this  Lawrence,  J.,  directed  the  jury 
*'that  as  the  wife  was  the  servant  of  the  husband,  it  was  not 
her  duty  to  provide  the  apprentice  with  sufficient  food  and 
nourishment,  and  that  she  was  not  guilty  of  any  breach  of 
duty  in  neglecting  to  do  so,  though  if  the  husband  had 
allowed  sufficient  food  for  the  apprentice,  and  she  had  will- 
fully withholden  it  from  him,  then  she  would  have  been 
guilty ;  but  that  here  the  fact  was  otherwise,  and,  there- 
fore, although  inforo  conscientioB  the  wife  was  equally  guilty 

1  Note  to  R.  v.  Knight,  1  C.  &  P.        2 1  C.  &  P.  116. 
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with  her  husband,  yet  in  point  of  law  she  could  not  be  said 
to  be  guilty  of  not  providing  the  apprentice  with  sufficient 
food  and  nourishment." 

In  Commonwealth  v.  Burk^^  a  married  woman  was  in- 
dicted for  selling  intoxicating  liquors,  and  it  appeared  that 
the  sales  were  made  in  a  dwelling  house,  her  husband  being 
at  the  time  either  within  or  just  outside  the  house.  The 
prisoner  asked  the  judge  to  instruct  the  jury  *'if  they  found 
that  the  husband  was  near  enough  for  the  wife  to  act  under 
his  immediate  influence  and  control,  though  not  in  the  same 
room,  the  wife  was  not  liable  for  such  sale."  But  the  judge 
instructed  them  that  «*if  the  husband  was  actually  present 
at  the  time  of  the  sale,  the  wife  would  be  presumed  to  act 
under  his  coercion,  and  could  not  be  found  guilty,  and  that 
if  the  wife  sold  the  liquor  as  the  agent  and  by  the  authority 
of  her  husband,  and  as  such  received  the  money,  the  jury 
would  be  authorized  in  finding  her  guilty."  Being  con- 
victed she  appealed  to  the  Supreme  Court,  where  the  ruling 
was  held  erroneous.  *'The  instruction  prayed  by  the  defend- 
ant," said  Thomas,  J.,  "should,  we  think,  have  been  given. 
If  the  wife  acts  in  the  absence  of  the  husband,  there  is  no 
presumption  that  she  acts  under  his  coercion.^  But  if  the 
husband  was  near  enough  for  the  wife  to  act  under  his  imme- 
diate influence  and  control,  though  not  in  the  same  room, 
he  was  not  absent  within  the  meaning  of  the  law.  The  wife, 
acting  in  the  presence  of  the  husband,  and  under  his  imme- 
diate influence  and  control,  is  not  an  agent  within  the  mean- 
ing of  the  statute  of  1855.^  The  law  regards  her  as  not  in 
the  exercise  of  her  own  discretion  and  will,  and  therefore 
is  incapable  of  committing  an  offense.  How  far  the  usages 
of  society,  or  the  new  relations  of  husband  and  wife,  may 
have  qualified  or  reversed  the  presumption  of  the  common 
law,  is  for  the  Legislature,  not  the  court,  to  consider." 

In  People  v.  Toivnsendy^  several  owners  of  property  were 
indicted  for  a  nuisance.      On  appeal  Bronson,  J.,   said: 

1 11  Gray,  437;  Com.  v.  Welch,        ^  ch.  215,  sec.  15. 
97Ma88.  594.  ^BHill,  4S1. 
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*'Nor  do  I  see  on  what  principle  the  femes  covert  were  in- 
cluded in  the  indictment.  During  coverture  the  husband 
has  control  of  the  wife's  estate,  and  if  he  erects  a  nuisance 
on  her  land  she  can  not  be  made  to  answer  criminally  for 
that  offense." 

In  Commonwealth  v.  Lewis,  it  was  said:  *'The  humanity 
of  the  criminal  law  does,  indeed,  in  some  instances,  consider 
the  acts  of  the  wife  as  venial,  although  she  has,  in  fact,  par- 
ticipated with  her  husband  in  certain  acts  which,  on  the  part 
of  her  husband,  would  constitute  an  offense  as  against  him, 
upon  the  ground  that  much  consideration  is  due  to  the  great 
principle  of  confidence  which  a  feine  covert  may  properly 
place  in  her  husband,  as  well  as  the  duty  of  obedience  to 
the  commands  of  the  husband  by  which  some  femes  coverts 
may  be  reasonably  supposed  to  be  influenced  in  such  cases. 
Thus,  in  cases  of  theft  or  burglary,  where  the  wife  is  in 
company  with  her  husband,  the  law  presumes  that  she  acts 
under  coercion,  and  she  is  to  be  acquitted."^ 

In  State  v.  Williams,'^  the  husband  of  the  feme  defend- 
ant was  jointly  indicted  with  her  for  an  assault  and  battery 
upon  one  Anna  Davis.  It  was  in  evidence  that  the  defend- 
ant and  her  husband  committed  a  battery  on  the  prosecu- 
trix. The  defendant's  counsel  asked  the  court  to  instruct 
the  jury  that  the  feme  defendant  was  not  guilty,  as  the 
offense  had  been  committed  with  her  husband,  and  in  his 
presence.  The  court  denied  so  to  charge,  but  instructed 
the  jury  that  when  a  married  woman,  in  the  presence  of  her 
husband,  committed  an  offense  against  natural  law,  and 
with  force  and  violence,  the  presumption  of  coercion  did 
not  arise.  Defendant  excepted;  verdict  of  guilty;  judg- 
ment and  appeal.  In  the  Superior  Court  the  verdict  was 
set  aside,  Rodman,  J.,  saying:  "The  liability  of  a  wife  for 
a  crime  committed  in  the  presence  of  her  husband  has  been 
variously  stated  by  respectable  text  writers.  Blackstone^ 
says :  'And  in  some  felonies  and  some  inferior  offenses  com- 
mitted by  her  (the  wife)  through  constraint  of  her  husband, 

1  Com.  V.  Lewis,  1  Mete.  153.  ^  Rook  1,  p.  444. 

«  65  N.  C.  365. 
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the  law  excuses  her ;  but  this  extends  not  to  treason  or  mur- 
der.' The  same  writer  in  Book  IV.  says;  *And  she  will  be 
guilty  in  the  same  manner,  of  all  those  crimes  which,  like 
murder,  are  77iala  in  se,  and  prohibited  by  the  law  of  nature.'^ 
Also  in  Archbold's  Crim.  Prac.  and  Pleading:  *  So  if  a 
wife  commit  an  offense  under  felony,  and  in  company  with 
her  husband,  she  is  liable  to  punishment  as  if  she  were  not 
married.'  For  this  is  cited,  1  Hawk.  ch.  1,  sec.  13:  'And 
generally  a  feme  covert  shall  answer  as  much  as  if  she  were 
sole,  for  any  offense,  not  capital,  against  the  common  law 
or  statute.  And  if  it  be  of  a  nature  that  may  be  committed 
by  her  alone,  without  the  concurrence  of  her  husband,'  etc. 
It  was  upon  a  recollection  of  these  authorities  that  his 
Honor  below  ruled  in  the  case  as  he  did.  Nevertheless, 
upon  a  fuller  examination  of  the  authorities,  we  are  of  the 
opinion  that  he  was  in  error.  It  seems  to  be  admitted  by 
all  the  authorities,  that  if  a  wife  commit  any  felony  (with 
certain  exceptions  not  material  now  to  consider),  in  the 
presence  of  her  husband,  it  shall  be  presumed,  in  the 
absence  of  evidence  to  the  contrary,  that  she  did  it  under 
constraint  by  him,  and  she  is  therefore  excused.  It  is  gen- 
erally agreed  that  treason  and  murder  are  exceptions  to 
this  rule;  and  some  add  to  these  manslaughter,  robbery 
and  perjury,  although  the  last  is  not  a  felony.  The  most 
important  (perhaps  all)  of  the  authorities  will  be  found 
referred  to  in  the  notes  to  Commonwealth  v.  Neal,^  in  the 
argument  of  the  counsel  for  the  prisoner  in  Regina  v. 
Cruse.'^  As  has  been  seen,  several  eminent  text  writers 
confine  the  presumption  to  cases  of  felony.  But  the  more 
recent  cases,  both  English  and  American,  extend  it  to  mis- 
demeanors as  well;  those  cases  excepted,  which  from  their 
nature  would  seem  more  likely  to  be  committed  by  women, 
such  as  keeping  a  bawdyhouse,  etc.  The  case  above  re- 
ferred to,  of  Commonwealth  v.  N^eal,*  was  an  indictment 
against  husband  and  wife  for  an  assault  and  battery,  and  is, 

J 1  Ru88.  Cr.  16.  8  Moody  C.  C.  53,  and  in  1  Bishop 

*10  Mass.  152;    1   Lead.  Crim.    C.  Law,  452. 
Oases,  SI.  MO  Mass.  153. 
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therefore,  in  point.  Bishop^  considers  the  rule  applicable 
to  all  offenses  whatever,  with  certain  exceptions,  such  as 
treason,  murder,  etc.  There  are  many  English  cases  in 
which  it  has  been  applied  in  indictments  for  receiving  stolen 
goods.^  Rex  V.  Prtce^  was  for  a  misdemeanor  in  uttering 
counterfeit  coin;  and  as  was  Connolly's  Case.^  When  our 
accustomed  authorities  differ  as  to  a  principle,  it  is  always 
proper  to  look  at  its  foundation  in  reason.  Mr.  Lewin,  in 
his  note  to  Rex  v.  Hughes,^  says  that  the  reason  of  the  rule, 
in  cases  of  burglary  and  larceny,  had  been  said  to  be,  that 
the  wife  might  not  know  whose  the  goods  were  that  were 
taken.  This  reason  he  properly  rejects  as  insufficient,  and 
suggests  that  it  was  considered  odious  and  unjust  to  inflict 
on  the  wife  a  severe  punishment  when  the  husband  could 
plead  his  clergy  (which  a  woman  could  in  no  case  do),  and 
thus  escape  with  a  slight  one.  The  reason  would  confine 
the  principle  to  the  clergyable  felonies.  It  seems,  however, 
more  natural  to  suppose  the  principle  to  have  been  founded 
upon  the  fact,  that  in  most  cases  the  husband  has  actually 
an  influence  and  authority  over  the  wife,  which  the  law 
sanctions,  or  at  least  recognizes.^  In  that  case  the  reason 
would  apply  to  a  misdemeanor  with  at  least  as  much  force 
as  to  clergyable  fitness,  and  this  we  think  the  true  view.  It 
is  also  conceded  by  all  the  authorities  that  the  presumption 
may  be  rebutted  by  the  circumstances  appearing  in  evidence, 
and  showing  that  in  fact  the  wife  acted  without  restraint, 
or  by  the  nature  of  the  offense.  But  in  this  case  no  cir- 
cumstances appear  tending  to  rebut  the  presumption  which 
the  law  raises,  and  the  case  was  not  put  to  the  jury  in  that 
point  of  view." 

In  CommomoeaUh  v,  Eagan^"*  on  the  tri^l  the  evidence 
showed  that  while  the  defendant's  husband  and  son  were 
using  angry  words  towards  Saxton,  the  defendant,  in  the 
immediate  presence  of  her  husband,  threw  a  pail  of  dirty 

1 1  vol.,  sec.  452.  <  1  Lewin  C.  C.  227. 

2  Rex  V.  Archer,  1  Moody  C.  C.        «  2  Lewin  C.  C.  225. 

143;   Keglna  v.  Barber,,  4  Cox  C.        •  1  Hawk.,  ch.  1,  sec.  9;  1  Bistiop 
C.  272.  Cr.  L.  452. 

3  8C.  &P.  19.  M03Mas8.  71. 
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water  on  SaxtoD.  This  was  all  the  materiiU  evidence  in  the 
€ase.  Upon  these  facts  the  defendant  asked  the  judge  to 
instruct  the  jury  that  the  presumption  was  that  she  acted 
under  the  coercion  and  control  of  her  husband,  and  should 
be  acquitted,  but  the  judge  declined,  and  instructed  the  jury 
that  if  they  were  satisfied  that  she  did  the  acts  proved  of 
her  own  free  will,  free  from  the  coercion  or  influence  of 
her  husband,  they  would  be  warranted  in  con\dcting  her. 
The  defendant  was  found  guilty  and  moved  in  arrest  of 
judgment,  "because  it  does  not  appear  in  the  body  of  the 
complaint  who  was  the  complainant,  and  that  such  defect  is 
apparent,  and  is  in  matter  of  substance,  and  not  of  form." 
The  motion  was  oveiTuled,  and  the  defendant  alleged  excep- 
tions, which  were  sustained  in  the  Supreme  Court,  Morton, 
J.,  saying:  "The  assault  of  which  the  defendant  was  con- 
victed was  committed  in  the  immediate  presence  of  her 
husband.  The  presumption  of  law  is,  that  she  acted  under 
his  coercion.^  It  was  the  right  of  the  defendant  to  have 
this  principle  stated  to  the  jury.  The  counsel  asked  the 
court  to  instruct  the  jury  'that  the  presumption  was  that 
she  acted  under  the  coercion  and  control  of  her  husband, 
and  should  be  acquitted.*  If  there  was  evidence  in  the  case 
to  rebut  the  presumption  in  favor  of  the  defendant,  the 
court  was  justified  in  refusing  to  instruct  the  jury  that  she 
should  be  acquitted ;  but  we  think  that  the  first  part  of  the 
instruction  requested  should  have  been  given.  The  in- 
structions actually  given  would  have  been  accurate  if  the 
court  had  also  instructed  the  jury  as  to  the  presumption 
above  stated,  but  by  the  refusal  to  do  so  the  defendant  was 
deprived  of  the  benefit  of  this  presumption  as  one  of  the 
elements  proper  for  the  consideration  of  the  jury  in  deter- 
mining: her  criminal  liabilitv." 

It  is  held  in  Arkansas  that  under  the  statute  of  that  State 
if  a  maiTied  woman  commits  a  crime  of  any  kind  or  degree 
under  the  threats,  commands,  or  by  the  coercion  of  her  hus- 
band, she  can  not  be  found  guilty,  but  the  coercion  is  not  to 

*  Commonwealth  v.  Gannon,  97    11  Gray,  437. 
Mass.  547 ;  Commonwealth  v.  Biirk, 
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be  presumed  from  his  presence,  but  must  be  proved  by  cir- 
cumstances. In  Freel  v.  Slate,^  Sally  Freel  was  indicted 
for  and  convicted  of  aiding  and  abetting  her  husband  in  the 
murder  of  one  Ortner.  On  appeal  the  Supreme  Court  said : 
*'The  plaintiff  in  error  moved  the  court  to  instruct  the  jury 
as  follows:  'If  the  jury  believe  from  the  evidence  that  the 
act  charged  in  the  indictment  was  committed  by  the  defend- 
ant Sally  Freel,  in  the  presence  of  the  defendant  James  M. 
Freel,  and  the  said  James  M.  Freel  is,  and  was,  her  husband 
at  the  time  of  its  commission,  they  must  find  the  defendant 
Sally  Freel  not  guilty  under  the  indictment,'  which  the 
court  refused,  and  the  plaintiff  in  error  then  ^moved  the 
court  to  instruct  the  jury  as  follows ;  'That  if  they  believed 
from  the  evidence  that  she  was  the  wife  of  the  ^aid  defend- 
ant James  M.  Freel,  and  the  said  act  charged  in  the  indict- 
ment was  done  or  coiijmitted  by  the  defendant  Sally  Freel, 
in  the  presence  of  the  said  defendant  James  M.  Freel,  the 
presumption  of  law  is  that  the  said  act  was  done  and  com- 
mitted by  her  under  and  on  account  of  the  coercion  of  the 
said  defendant  James  M.  Freel,  and  that  this  presumption 
continues  until  it  is  rebutted  by  evidence  on  the  pai't  of  the 
State  showing  that  she  did  not  so  act  under  such  coercion ; ' 
which  the  court  refused,  and  of  its  own  motion  instructed 
the  jury  as  follows:  'That  under  the  indictment  herein, 
they  can  find  the  defendant  guilty  of  murder  in  the  first 
degree,  or  murder  in  the  second  degree,  or  manslaughter.- 
That  the  fact  that  the  offense  charged  in  the  indictment 
was  conmiitted  by  the  defendant  in  the  presence  of  the  said 
defendant  James  M.  Freel,  the  husband  of  the  defendant, 
affords  her  no  legal  excuse  or  justification  for  its  commis- 
sion.' Marriage  does  not  deprive  the  wife  of  the  legal 
capacity  of  committing  crime.  Where  she  voluntary  com- 
mits crime  of  any  grade,  the  mere  presence  of  her  husband 
does  not  excuse  her.  It  is  said  in  some  of  the  English 
books,  that  if  she  commit  treason,  murder  or  robbery,  by 
the  coercion  of  her  husband,  the  law,  on  account  of  the 
odiousness  and  dangerous  consequences  of  these  crimes^ 

1  21  Ark.  212. 
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will  not  excuse  her.*  Mr.  Bishop  thinks  the  better  opinion 
is  that  the  coercion  of  the  husband  will  exempt  her  from 
criminal  liability  for  any  offense  whatever.^  It  is  agreed 
by  the  authorities  that,  by  the  common  law,  the  coercion  of 
the  husband  is  not  to  be  presumed  from  his  presence  in 
cases  of  treason,  murder  and  robbery,  though  as  to  other 
felonies  and  misdemeanors,  perhaps,  the  rule  is  otherwise.^ 
Our  statute  declares  that :  'Married  women  acting  under  the 
threats,  commands  or  coercion  of  their  husbands,  shall  not 
be  guilty  of  any  crime  or  misdemeanor,  if  it  appears  from 
all  the  facts  and  circumstances  of  the  case  that  violence, 
threats,  commands  or  coercion  were  used.*  The  first  in- 
struction moved  by  the  plaintiff  in  error  was  properly  re- 
fused by  the  court,  because  it  assumes  the  law  to  be  in  effect 
that  the  wife  can  not  commit  a  crime  in  the  presence  of  her 
husband — or  at  least  that  his  presence  exempts  her  from 
criminal  liability.  The  second  was  also  properly  refused, 
because  it  assumes  that  the  coercion  of  the  husband  is  to 
be  presumed  from  his  presence,  in  a  case  of  murder  (the 
instruction  does  not  discriminate  between  offenses),  which 
is  contrary  to  the  common  law  rule,  and  not  warranted  by 
our  statute.  The  charge  given  by  the  court,  of  its  own 
motion,  to  the  effect  that  the  presence  of  the  husband  was 
no  legal  excuse  or  justification  for  the  commission  of  the 
offense  by  the  wife,  was  substantially  correct.  If  the 
common  law  rule  was  that  the  coercion  of  the  husband  was 
no  excuse  for  the  wife  in  treason,  nmrder  and  robbery,  as 
stated  by  the  English  authors  above  cited  (  but  controverted 
by  Mr.  Bishop),  then  the  effect  of  our  statute  was  to  ex- 
tend the  rule  and  make  the  coercion  of  the  husband  an 
excuse  for  the  wife  in  'anv  crime  or  misdemeanor;'  but 
there  is  nothing  in  the  statute  from  which  it  may  be  inferred 
that  the  Legislature  meant  to  extend  the  rule  further,  and 
make  the  presence  of  .the  husband  raise  the  presumption  of 


'  Arch.  Crim.  Plea.  &  Ev.  6;  Ros-  ^  Id,,  and  note  to  Uale  46,  Stokes 

coe  Cr.  Ev.  956;  Hale  P.  0.  44.  &  Ing.  Ed. 

«  Bishop  Cr.  L.,  sec.  277.      But  *  Dig.  ch.  51,  soc.  1  of  Part  I. 
see  Wharton,  63. 
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compulsion  in  all  cases ;  on  the  contrary,  the  excuse  of  the 
wife  is  made  to  depend,  by  the  terms  of  the  statute,  upon 
its  appearing,  'from  all  the  facts  and  circumstances  of  the 
case,'  that  coercion  was  used." 

In  case  III.  it  was  said:  "The  general  rule  of  the  com- 
mon law  is  that  the  husband  is  liable  for  the  torts  of  his 
wife.^  But  the  question  here  is  as  to  their  joint  liability. 
When  the  tort  or  crime  is  committed  by  the  wife  alone,  and 
without  the  pre&ence  or  direction  of  her  husband,  she  may 
be  held  liable,  civilly  and  criminally.  In  such  cases  the  civil 
action  must  be  against  both  the  husband  and  the  wife.^  But 
if  committed  in  his  presence  and  by  his  direction,  he  alone 
is  liable.^  The  prima  facie  presumption  is  that  the  wife 
acted  under  coercion  if  the  husband  was  actually  present. 
This  presumption  arises  as  well  in  civil  suits  for  torts,  as  in 
criminal  cases.*  If  nothing  appears  but  the  fact  that  the 
wrong  was  done  whilst  they  were  both  together,  the  jury 
should  be  instructed  to  acquit  the  wife.  Such  presumption 
is  but  prima  facie^  and  may  be  rebutted  bj-  the  facts 
proved,  showing  that  the  wife  was  the  instigator  or  more 
active  party,  or  that  the  husband,  although  present,  was 
incapable  of  coercion — or  that  the  wife  was  the  stronger  of 
the  two.'  The  coercion  must  be  at  the  time  of  the  act 
done,  and  then  the  law,  out  of  tenderness,  refers  it,  prima 
facie,  to  the  coercion  of  the  husband.^  The  presumption  is 
one  of  the  compensations,  or  offsets,  which  the  old  common 
law  gave  for  the  benefit  and  protection  of  the  wife,  for  its 
stern  and  unyielding  doctrines  in  relation  to  the  superior 
marital  rights  of  the  husband,  by  which  the  rights — the 
personal  property  and  legal  existence  of  the  wife — are  nearly 
all  lost  or  merged  in  her  baron  or  lord.  As  was  forcibly 
said  by  Mr.  Chief  Justice  Emery,  in  State  v,  Burlingame^'^ 
'the  whole  theory  of  the  common  law  is  a  slavish  one  com- 

1  Hawks  v.  Ilaniar,  5  Binn.  43.  *  Hilliard  on  Torts,  ch.  42. 

*2  Kent's  Com.   149;    Head    v.        *  Wharton's  Am.  Cr.  Law,  book 

Briscoe,  5  C.  &  P.  484  (24  E.  C.  L.  K  sec.  73;  1  Hale,  516. 
419);    Keyworth   v.   Hill,   3  B.  &        «  76.,  sec.  74. 
Aid.  686  (6  E.  C.  L.  422).  ^  16  Me.  106. 

«  2  Kent's  Com.  149. 
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pared  even  with  the  civil  hiw.  The  merging  of  the  wife's 
name  in  that  of  her  husband  is  emblematic  of  the  fate  of 
all  her  legal  rights.  The  torch  of  Hymen  serves  but  to 
light  the  pile  on  which  those  rights  are  offered  up.'  It  was 
a  natural  and  logical  result,  as  the  founders  of  the  common 
law  clearly  saw  that  if  the  husband  was  to  be  regarded  as 
the  head  and  sole  representative  of  the  union,  the  wife 
should  have  the  benefit  of  her  legal  nonentity,  when  acting 
in  presence  of  her  husband,  even  if  she  apparently  was  not 
an  unwilling  actor.  Her  misdemeanors  and  trespasses  were 
to  be  looked  upon,  not  as  arising  from  the  promptings  of 
her  own  mind  and  will,  but  as  the  result  of  the  overpower- 
ing commands  or  coercion  of  him  whom  she  had  promised 
to  obey.  How  carefully  the  fathers  studied  the  first  case 
in  point,  recorded  in  the  history  of  man  (Genesis,  Chap, 
ni.),  or  some  of  the  subsequently  reported  cases,  where  to 
common  observation  the  woman  and  wife  appears  as  the 
prime  mover  in  wrong  and  mischief,  we  can  not  know  and 
need  not  discuss.  But  to  meet  the  actual  facts  of  history 
and  observation,  the  law  has  engi'afted  the  qualification  on 
the  rule,  before  stated,  viz.,  that  the  prima  facie  presump- 
tion may  be  overcome  by  the  proof  in  the  case,  that,  in 
fact,  the  wife  was  the  originator,  dictator  and  principal 
offender.*  When  there  are  other  facts  established,  besides 
the  presence  of  the  husband,  as  to  the  participation  of  the 
wife  in  originating  and  carrying  on  the  common  purpose,  it 
is  a  question  for  the  jury  to  determine  whether  or  not  the 
presumption  is  overcome." 

In  case  V.  it  was  said:  "It  is  not  necessarv  to  the  decis- 
ion  of  this  case  to  hold  that  a  married  woman,  living  with 
her  husband,  can  not,  under  ani/  circumstances,  be  regarded 
as  the  head  of  the  family.  The  only  facts  relied  upon  to 
sustain  the  proposition  that  the  appellee  in  this  case  was,  at 
the  time  in  question,  the  head  of  a  family,  are  that  the  res- 
idence of  the  family  was  'on  her  own  premises;'  that  'the 
property  on  the  premises  was  her  own  sole  and  separate 

'  UlUiard  on  Torts,  ch.  42,  see.  1 ;  Coin.  v.  Lewis,  1  Mete.  153. 
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property/  and  that  *8he  had  children  by  her  former  hus- 
band residing  with  her.'  These  facts  alone  are  surely  not 
sufficient  to  show  dearlv  that  she  was  at  the  time,  'the 
head  of  the  family/  especially  when  it  is  said  in  the  same 
statement  that  she  was  at  the  time  residing  'with  her  hus- 
band.' Ordinarily,  at  least,  when  the  wife  lives  with  the 
husband,  he  must  be  regarded  as  the  head  of  the  family. 
If,  iu  fact,  he  has  not  the  control  of  the  family,  and  is  not 
the  head  thereof,  such  fact  must  be  shown  by  i)roof .  The 
inference  that  he  is  the  head  must  be  rebutted  by  proof,  and 
in  a  penal  action  that  proof  must  clearly  rebut  such  infer- 
ence. It  may  well  be  that  this  man  and  his  wife  were  living 
upon  her  land,  and  that  the  personal  property  on  the  place 
was  her  property,  and  that  her  children  constituted  a  part 
of  the  family,  and  yet  the  husband  may  have  had  the  most 
complete  control  of  the  family  and  of  all  the  business  trans- 
acted upon  the  land.  For  aught  that  is  here  shown,  he 
may  have  been  a  man  of  wealth,  and  may  have  been  sup- 
porting his  wife  and  her  children  in  affluence.  Again,  it 
is  not  shown  by  the  statement  that  the  constable  had  notice 
that  any  anomalous  relations  existed  in  this  family,  consti- 
tuting the  wife  the  head  of  the  family.  Presumptions 
must  not  be  too  freely  indulged  in  penal  actions." 

In  case  VTH.  it  was  said:  "It  never  was  the  intention  of 
the  constitution  (in  giving  the  wife  a  separate  estate),  to 
ignore  the  strong  ties  of  domestic  affection  and  mutual  con- 
fidence whiqh  spring  from  the  relation  or  to  interfere  with 
any  presumptions  based  upon  them.  The  whole  doctrine 
of  advancements  is  founded  upon  these  and  like  presump- 
tions, and  they  extend  not  only  to  the  relation  of  husband 
and  wife,  but  also  to  mother  and  daughter,  grandparents 
and  grandchildren,  even  under  some  circumstances  to 
father-in-law  and  son-in-law — indeed,  to  all  the  relations  of 
life  that  imply  the  existence  of  strong  affection  with  an 
obligation  of  a  moral  nature  to  love  and  protect.  They  are 
based  upon  the  laws  of  our  being,  and  amount  only  to  this 
single  common   sense  view  that  persons  in  these  relations 
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who  do  favors  have  higher  and  tenderer  motives  than  any 
expectation  of  pay.  This  is  only  a  claim  for  money  ad- 
vanced to  buy  a  piece  of  land  for  the  wife  and  improve  it. 
It  was  a  good  thing  for  a  husband  to  do,  and  may  be  sup- 
posed to  have  been  done  from  a  desire  to  protect  her 
against  want.  The  law  will  not  raise  an  implied  promise 
on  her  part  to  repay  it.     It  will  be  presumed  to  be  a  gift.'^ 

**The  law  respects  the  regular  course  of  nature  in  every 
way,  and  consequently  in  all  cases,  in  so  far  as  the  course 
of  nature  is  known,  all  such  facts  as  well  in  regard  to  the 
revolution  of  the  seasons  as  to  animals  and  vegetables;  as 
the  mating  of  birds  and  their  co-operation  in  raivsing  their 
young,  the  blooming  time  of  roses  and  the  like,  are  received 
as  being  in  themselves  entirely  trustworthy,  or  as  facts  from 
which  inferences  as  to  the  truth  of  other  facts  may  be  safely 
drawn.  In  questions  of  bastardy  the  time  of  access  being 
proved,  the  known  term  of  gestation,  reckoning  from  the 
time  of  birth,  is  always  received  as  a  most  satisfactory  kind 
of  presumptive  evidence.  So,  too,  in  all  the  various  ques- 
tions in  relation  to  the  right  of  property,  connected  with  a 
continuance  of  life,  facts,  so  far  as  they  are  known,  in  re- 
gard to  the  probability,  the  expectation,  and  the  average 
duration  of  human  life,  have  always  been  in  like  manner 
admitted  as  evidence ;  or  as  a  ground  from  which  i)resunip- 
tive  evidence  of  the  existence  of  other  facts  may  be  fairly 
deduced,  and  there  can  be  no  doubt  that  the  regular  and 
known  course  of  nature  in  the  formation  of  vegetables  may 
be  as  safely  relied  on  as  direct,  or  as  presumptive  evidence, 
as  in  that  of  animals."  ^ 

The  presumption  is  that  children  under  the  age  of  twenty- 
one  years  remain  unemancipated,  and  that  children  above 
that  age  are  emancipated,  until  the  contrary  appears.*-*  So 
the  domicile  of  an  infant  is  presumed  to  be  that  of  the 
mother.^ 

»  Patterson    v.     McCausland,    3    166;   Oxford  v.  Ruirmey,  3  N.  II. 
Bland.  Ch.  70.  331. 

^FitzwiUiam  v.   Troy,  6  N.  H.        ^  gprague  v.  Litherberiy,  4  Mc- 
Lean, 442. 
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In  a  number  of  cases  the  English  couits  have  acted  on 

the  presumption  that  a  woman  beyond  a 

Cited  In  Flora  y.  *.  \     ,  .  -^     . 

ADdersoD,  67  Fed.  ccrtam  age  IS  incapable  of  child  bearing.^ 
^^^'  ^^'  No  case  can  be  found  in  the  American 

courts  in  which  such  a  presumption  has  been  given  effect 
to.^  In  List  V.  Rodney ^'^  it  was  laid  down  that  in  the  devo- 
lution of  estates  the  law  presumes  the  possibility  of  bearing 
children,  even  when  a  woman  has  passed  the  age  to  which 
the  ability  to  do  so  usually  continues.  So  in  a  number  of 
English  cases  the  courts  have  refused  to  presume  impossi- 
bility of  issue  on  account  of  old  age  in  the  cases  both  of 
women^  and  men.^  In  the  South,  in  slavery  times,  a  person 
of  color  was  presumed  to  be  a  j>Iave.^  The  presumption  is 
that  it  is  for  the  interest  of  a  young  child  to  be  left  with 
its  father  rather  than  to  be  given  to  its  grandparents."^ 

RULE  70. — A  person  is  presumed  to  do  what  It  is  his 
Approved  In  Maa-        interest  to  do,  and  not  to  act  agralnst 

gmve  V.  State,  188  .  • 

lod.  297:  B3  N.  B.        his  interest. 

Rep.  889;  Breath  wit 
y.  Bank  of  Fordyoe, 
60  Ark  2A:  28  S.  W. 
Rep.  614. 


*  Levy  V.  Hodges,  Jac.  585;  Lyd- 
don  V.  Ellison,  19  Beav.  665;  Miles 
V.  Knight,  12  Jur.  666;  Dodd  v. 
Wake,  5  DeG.  &  Sm.  226;  Brandon 
V.  Woodthorpe,  10  Beav.  463; 
Brown  v.  Prlngle,  4  Hare,  124; 
Edwards  v.  Tuck,  28  Beav.  271; 
Haynes  v.  Haynes,  36  L.  J.  Ch.  303; 
Davis  V.  Bush,  8  Jur.  1114;  David- 
son V.  Kinipton,  L.  R.  18  Ch.  Div. 
213;  Groves  v.  Groves,  12  W.  R. 
45;  Widdow's  Trusts,  L.  R.  11  Eq. 
408;  Millner's  Estate,  R.  14  Eq. 
245;  Payne  v.  Long,  19  Ves.  571. 

2  See  Flora  v.  Anderson,  67  Fed. 
Rep.  182. 

3  83  Pa.  St.  483. 

*  Frazer  v.  Frazer,  Jac.  586 ;  Con- 
duit V.  Soane,  24  L.  T.  (X.  S.)  656; 
Jee  V.  Audley,  1  Cox,  325;  Over- 
hill's  Trusts,  17  Jur.  342;  Reynolds 
V.Reynolds,  1  Dick.  374;  Croxton 
v.  May,  L.  R.  9  Ch.  Div.  388. 


*  Lushington  v.  Boldero,  15  Beav. 
1 ;  Trevor  v.  Trevor,  2  Myl.  &  K. 
675;  Alsop  v.  Bowtrell,  Cro.  Jac. 
611 ;  Lomax  v.  Holmdon,  2  Str.  ^10, 
vide  Mr.  Stewart's  note  to  Apgar's 
Case,  37  N.J.  (Eq.)  501. 

« Field  V.  Walker.  17  Ala.  80; 
Becton  v.  Ferguson,  22  Ala.  599.  A 
person  who  admits  that  he  has  heen 
a  slave  is  presumed  to  be  a  negro. 
McMillan  v.  School  Dist.,  107  X.  C. 
609.  Where  a  witness  testified  that 
a  woman  was  a  ''colored  person" 
and  of  .''mixed  blood,"  and  no  ob- 
jection was  interposed  so  as  to  give 
him  an  opportunity  to  correct  his 
language,  it  will  be  assumed  that 
the  jury  understood  the  words  as 
describing  a  negro,  or  person  of 
negro  descent,  Hopkins  v.  Bow- 
ers, 16  S.  E.  Rep.  1  (X.  C). 

7  Weir  V.  Marley,  99  Mo.  484. 

8  Creps  V.  Baird,  3  Ohio  St.  277; 
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Illu^^trat^ons, 

I.  An  estate  is  devised  to,  or  a  gift  is  made  to,  A.  The  law  presumes 
that  it  is  beneficial  to  A,  and  that  he  accepts  it.  He  may  disclaim  it, 
bat  to  work  this  a  disclaimer  must  be  proved.^ 

II.  A  conveyance  of  property  is  made  to  B.  The  presumption  is 
that  B  accepts  it.< 

III.  A  charter  has  been  granted  to  certain  parties.  The  law  pre- 
snmes  it  to  have  been  accepted." 

IV.  A  husband  dies  leaving  a  will  in  which  he  devises  one-half  of  all 
his  property  to  his  wife.  The  wife  dies  seven  days  afterward  without 
either  waiving  or  accepting  the  provision,  or  claiming  her  dower.  As 
the  provisions  of  the  will  are  more  beneficial  to  her  than  her  legal  dower, 
the  presumption  is  that  she  accepted  them.'* 

V.  It  is  shown  that  certain  arrangements  were  made  for  a  person's 
benefit.    The  presumption  is  that  the  person  assented  to  them.' 

YI.  A  deed  of  assignment  beneficial  to  creditors  is  executed  by  an 
insolvent.    The  presumption  is  that  they  assent  to  it.^ 

VII.  An  act  of  the  Legislature  was  passed  reciting  that  B  was  the 
illegitimate  child  of  A,  changing  B's  surname  to  that  of  A  and  legiti- 

Clawson  v.  Eichbaum,  2  Grant's  Chess,  1  Pa.  St.  32;  Beers  v. 
Caa.  130;  McGuire  v.  Laurence  Broome,  4  Conn.  247;  Tibballs  v. 
Manfg.  Co.,  31  X.  E.  Rep.  3  Jacobs,  31  Conn.  428;  Hedge  v. 
(Mass.).  A  person's  assent  to  a  Drew,  12 Pick.  141;  Rugles  v.  Law- 
matter  which  is  obviously  for  his  son,  13  Johns.  285;  Jackson  v. 
benefit  may  be  presumed,  but  not  Phipps,  12  Johns.  421 ;  Church  v. 
where  it  would  be  prejudicial  to  Oilman,  15  Wend.  656;  Jackson  v. 
him.  Higham  v.  Stewart,  38  Mich.  Boale,  20  Johns.  187 ;  Renfo  v.  Har- 
513.    See  ante,  Rule  39.  rison,  10  Mo.  411 ;  Mitchell  v.  Ryan, 

'  Towson  V.  Ticknell,  3  B.  &  Aid.  3  Ohio  St.  377;   Barnes  v.  Hatch, 

31;    Thompson  v.  Leach,  2  Salk.  3  N.  H.  304;    Guard  v.  Bradley,  7 

618;  Dunlap  V.  Dunlap,  53  N.  W.  Ind.  600;  Brown  v.  Austin,  35  Barb. 

Rep.  788  (Mich.).  341 ;  Mallory  v.  StoUer,  6  Ala.  801 ; 

«Bensley  v.  Atwill,  12  Cal.  231;  Herbert  v.  Herbert,   Breese,  282; 

Lady    Superior    v.    McNamara,  3  Allen  v.  Degroot,  106  Mo.  450.  But 

Barb.  Ch.  375;    49  Am.  Dec.  184;  see  Hulick  v.   Scoville,  9  111.  159; 

Peavey  v.  TUton,  18  N.  H.  151 ;   45  Bennett  v.  Walker,  23  111.  97 ;  Welch 

Am.  Dec.  365;  Merrills  v.  Swift,  18  v.  Sackett,  12  Wis.  243. 

Conn.    207;     46    Am.    Dec.    316;  ^  Newton  v.  Cabery,  5  Cranch  C. 

Thome  v.  San  Francisco,  4  Cal.  C.  632. 

169;    Hallock    v.    Bush,    2    Root  <  Merrill  v.  Emery,  10  Pick.  607. 

(Conn.)  26;   Maynard  v.  Maynard,  *  Treat  v.  Treat,  36  Conn.  210. 

10    Mass.    466;     Wheelwright    v.  « Governor  v.  Campbell,  17  Ala. 

Wheelwright,  2  Mass.  447;  Read  v.  566;    Benning  v.  Nelson,  23  Ala. 

Robinson,  6  W.  &  S.  329;  Chess  v.  801. 
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mizing  him.  A  afterwards  makes  a  deed  to  Bof  some  land  as  his  child, 
and  in  the  new  name.  The  presumption  is  that  A  procured  or  assented 
to  the  act  of  the  Legislature.^ 

VIII.  A  widow  is  entitled  to  a  dower  or  a  child^s  portion  in  certain 
land.  She  i^emains  in  possession  without  electing  until  her  right  of 
dower  is  barred.  The  presumption  is  that  she  elected  to  take  a  child's 
part,  this  being  more  beneficial  to  her.* 

IX.  A  delivers  a  sum  of  money  to  B.  a  creditor  of  his.  The  pre- 
sumption is  that  B  pays  a  debt,  not  that  he  makes  a  loan  or  gift.^ 

X.  A  debtor  leaves  a  legacy  to  a  creditor.  This  is  presumed  to  be  a 
payment  of  the  debt,  and  not  a  gift.^ 

XI.  Property  is  given  by  parent  to  a  child.  This  is  presumed  to  be 
an  advancement,  and  not  a  gift.^ 

XII.  A  hands  a  sum  of  money  to  B.  The  law  will  not  presume  that 
this  is  a  loan.* 

Xlir.  A  sends  B,  to  whom  he  is  not  indebted,  $5,000.  The  presump- 
tion is  that  this  is  a  loan  and  not  a  gift.^ 

XIV.  In  the  absence  of  C  in  a  foreign  country,  F  sent  to  the  wife  of 
O  a  check  for  $500,  which  was  collected  by  her.  The  presumption  is 
that  this  was  not  a  gift,  but  a  loan  to  the  wife  on  the  credit  of  the  hus- 
band.^ 

XV.  A,  upon  the  settlement  of  accounts  with  his  father,  gave  the 
latter  his  note  for  $425.  In  an  action  upon  this  note  by  the  representa- 
tives of  the  father,  A  produces  the  note  canceled,  but  testifies  that  it' had 
not  been  paid.  There  is  no  presumption  that  it  had  been  released  by  the 
father.9 

• 

XVI.  H  and  D  bought  certain  land  and  executed  a  mortgage  for  the 
purchase  money.  H  subsequently  paid  the  debt  and  took  an  assign- 
ment of  the  mortgage.  Another  person  subsequently  obtains  a  judg- 
ment against  D.  The  presumption  is  that  the  mortgage  is  not  merged 
in  the  fee,  as  this  would  be  against  H*s  interest.'^) 


»  Thrower  v.  Wood,  50  Ga.  459. 

2Sewell  V.  Smith,  54  Ga.  567; 
Sloan  V.  Whitaker,  58  Ga.  319. 

8  Welch  V.  Seaborn,  1  Stark.  474; 
Gary  v.  Gerrish,  4  Esp.  9;  Aubert 
V.  Walsh,  4  Taunt.  493. 

*  Breton  v.  Cope,  1  Peake,  43 ; 
Cloud  V.  Clinkinbeard,  8  B.  Men. 
397;  48  Am.  Dec.  397.  And  see 
Zeigler  v.  Eckhert,  6  Pa.  St.  13;  47 
Am.  Dec.  428. 

*Autry  V.  Autry,  37  Ala.  618; 
Mitchell  V.  Mitchell,  8  Ala.  421; 
Butler  V.  Ins.  Co.,   14   Ala.  777; 


Merrill  y.  Rhodes,  37  Ala.  452; 
Clements  v.  Hood,  67  Ala.  462 ;  Dill- 
man  V.  Cox,  23  Ind.  440 ;  Stevenson 
V.  Martin,  11  Bush,  458. 

«  Gerding  v.  Walter,  29  Mo.  426. 
But  see  White  v.  Sheldon,  4  Nct. 
280. 

7  Richardson's  Estate,  13  Phila. 
241. 

8  Ficklln  V.  Carrington,  31  Gratt. 
219. 

»Grey  v.  Grey,  47  N.  Y.  552. 
w  Duncan  v.  Drury ,  9  Pa.  St.  332 ; 
49  Am.  Dec.  565. 
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XVII.  A  barjj^ain  in  which  the  rights  of  A  are  varied  is  made,  A  not 
being  present.    The  presumption  is  that  A  did  not  consent  to  it.^ 

XVIII.  A,  as  servant  of  B,  sues  B  for  his  wages.  The  fact  that  A 
remained  in  B*s  service  during  the  time  for  which  the  wages  are 
claimed,  raises  a  presumption  that  he  performed  the  service  properly.* 

XIX.  A  railroad  company  is  authorized  by  its  charter  to  talce  for  its 
right  of  way  a  strip  of  land  not  exceeding  sixty  feet.  It  will  be  pre- 
sumed to  have  taken  the  full  sixty  feet.^ 

In  case  I.  it  was  said:  '^I  think  that  an  estate  can  not  be 
forced  on  a  man.  A  devise,  however,  being  prima  facie  for 
the  devisee's  benefit,  he  is  supposed  to  assent  to  it  until  he 
does  some  act  to  show  his  dissent.  The  law  presumes  that 
he  will  assent  until  the  contrary  is  proved ;  when  the  con- 
trary, however,  is  proved  it  shows  that  he  never  did  assent 
to  the  devise,  and  consequently  that  the  estate  never  was 
in  him."  *'Pnma  facie^'^  said  Abbott,  C.  J.,  **every 
estate,  whether  given  by  will  or  otherwise,  is  supposed  to 
be  beneficial  to  the  party  to  whom  it  is  given."  And  Bay- 
ley,  J.,  added:  **The  law,  indeed,  presumes  that  the  estate 
devised  will  be  beneficial  to  the  devisee,  and  that  he  will 
accept  of  it  until  there  is  proof  to  the  contrary." 

In  case  XV.,  it  was  said:  *'It  has  become  a  maxim  in  the 
law  that  nemo  donare  facile  prcesumuntur.  To  sustain  the 
judgment  would  reverse  the  maxim.  There  is  nothing  left  , 
to  stand  upon  but  a  gift,  and  that  the  law  does  not  pre-  • 
sume.  Irrespective  of  the  possession  of  the  note,* there  is 
not  a  particle  of  evidence  tending  in  the  direction  of  this 
being  a  gift." 

In  case  XVI.  it  was  said:  '*A  mortgage  is  not,  of  course, 
merge  by  coming  into  possession  of  the  owner  in  fee.*  It 
depends  generally  ypon  the  intention  of  the  parties  to  the 
arrangement  accompanying  the  operation,  either  of  assign- 
ment or  payment.  An  intent  to  prevent  the  merger  will  be 
presumed  whenever  it  is  the  interest  of  the  party  that  the 
incumbrance  should  not  be  sunk  in  the  inheritance. '^     Here 

1  McNulty  V.  Hurd,  86  N.  Y.  547.  <  Moore  v.  Harrisburg  Banlf,  8 

•Roberta  v.  Brownrigg,  9  Ala.  106.  Watts,  138. 

•Jones  V.  R.  Co.,  23  Atl.  Rep.  «  Richards  v.  Ayers,  1  W.  &  S. 

250  (Pa.).  485. 
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the  intent  of  the  mortgagor  and  mortgagee  was  quite  appar- 
ent that  the  security  or  incumbrance  should  be  kept  on  foot, 
because  the  mortgagee  assigned  it  to  the  recovering  mort- 
gagor. It  is  also  clearly  the  interest  of  the  mortgagor  that 
it  should  not  sink  in  the  inheritance.  If  it  should  be  so  held 
an  incumbrancer  would  get  part  of  the  proceeds  of  the  sale 
in  this  case  against  equity,  because  at  the  time  he  procured 
his  incumbrance  the  mortgage  was  indisputably  the  oldest 
lien ;  and  it  continued  so  up  till  the  payment  of  the  money 
by  Hart.  Why,  then,  should  the  judgment  against  Duncan, 
the  other  mortgagor,  who  had  really  no  equity  in  the  land, 
all  the  money  having  been  paid  by  Hart,  be  held  extin- 
guished by  Hart's  payment  of  the  money  contrary  to  the 
expressed  intent  of  the  parties,  merely  to  take  that  much 
out  of  his  pocket  in  favor  of  one  whose  whole  lien  was  sub- 
ject to  the  lien  of  the  mortgage?  If  he  or  anybody  else 
had  bid  up  the  land  to  an  amount  exceeding  the  mortgage, 
then  he  would  have  got  his  money." 

In  a  Missouri  case  a  suit  was  brought  on  a  bond  given  to 
the  United  States.  There  was  no  law  authorizing  an 
oflScer  of  the  United  States  to  accept  such  a  bond.  It  was 
held  that  the  acceptance  of  the  bond  by  a  proper  officer 
would  nevertheless  be  presumed.^  The  court  said:  **In 
the  multiplied  transactions  of  the  government  of  the  United 
States,  m  both  the  executive  and  judicial  departments,  many 
cases  occur  in  which  it  is  deemed  necessary  and  prudent  to 
take  bonds,  though  there  is  no  statute  authorizing  it; 
*  *  *  such  bonds  would  stand  upon  the  same  footings 
as  the  bonds  in  the  cases  of  United  Slates  v.  Tangey^ 
United  States  v,  Bradley ^^  PoslmaMer- General  v.  Mice,* 
Postmaster- General  v.  NorvelL^  In  *all  these  cases  the 
acceptance  of  the  bonds  was  presumed,  although  there  was 
no  law  authorizing  the  officer  to  take  them." 

The  degree  of  care  and  prudence  which  must  be  exercised 
by  a  child  or  one   lacking  intelligence,  is  measured  by  his 

1  Barnes  v.  Webster,  16  Mo.  258;        » 10  Pet.  343. 
57  Am.  Dec.  232.  <  Gilp.  661. 

2  5  Pet.  115.  5  Gilp.  120. 
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capacity  to  see  and  avoid  danger.^  It  is  not  to  be  inferred 
that  a  youth  of  tender  years  is  capable  of  exercising  the 
care  of  an  adult  in  avoiding  danger.^ 

1  Kehler  v.  Schwenk,  144  Pa.  St.  L.  R.  A.  340  (05iio).    See  Cent.  R. 

348;    Worthington  v.    Mercer,  96  R.  Co.  v.  Golden,  21  S.  E.  Rep.  G8 

Ala.  310.  (Gra.);  Frankenthal  v.  Laclede  Gas 

«  Cinn.,  etc.,  R.  Co.  v.  Wright,  32  Co.,  67  Mo.  (App.)  1. 

24 


CHAPTER   XV. 

THE    PRESUMPriON    OF   PAYMENT    AND    THE    DISCHARGE 

OF   OBLIGATIONS. 

RULE  71. — Independently  of  a  statute  of  limitations 

or  in  the  absence  of  one^  after  a  lapse 

Approved  In  Cox 

v.  Brower,  19  8.  £.  of  twcuty  years  the  law  raises  a  pre- 
sumption of  the  payment  of  bonds  (a), 
niortgragres  (b)^  legracies  (C),  taxes  (d),  judgrnients  (e)» 
the  due  execution  of  a  trust  (F),  and  the  performance 
of  a  covenant  (o).' 

Even  before  the  English  statute  of  34  William  IV., 
which  limited  the  time  within  which  an  action  on  a  bond  or 
other  specialty  might  be  brought,  the  courts  had  established 
the  presumption  that  where  payment  of  such  an  instrument 


1  Also  the  payment  of  debts  gen- 
erally is  presumed  from  lapse  of 
time.  McLellan  v.  Crofton,  6  Me. 
'  307 :  Jefferson  County  v.  Ferguson, 
13  111.  33;  Taylor  v.  Dugger,  66 
Ala.  444;  Parker  v.  Spencer,  61 
Tex.  155;  Doe  v.  Northwestern 
Co.,  78  Fed.  Rep.  62;  Wilson  v. 
Suggett,  10  S.  W.  Rep.  382  (Ky.) ; 
Bentley's  Appeal,  99  Pa.  St.  600; 
Bean  v.  Tonnelle,  94  N.  Y.  381 ;  40 
Am.  Rep.  153;  Dorgeloh  v.  Bass- 
ford,  50  N.  Y.  (S..  C.)  450;  Barbour 
V.  Dimcanson,  77  Va.  76;  Owen 
V.  Calhoun,  8  N.  Y.  (S.)  447; 
Morris  v.  Rhine,  8  S.  W.  Rep. 
315  (Tex.) ;  Peters'  Appeal,  106  Pa. 


St.  340;  Gage  v.  Donney,  21  Pac. 
Rep.  526  (Gal.);  Scott  v.  Isaacs,  8 
S.  E.  Rep.  678  (Va.) ;  Long  v. 
Straus,  24  N.  E.  Rep.  664  (Ind.) ; 
Jacobs  V.  State,  26  N.  E.  Rep.  675 
(Ind.);  Smith  v.  Ins.  Co.,  60  Vt. 
682;  Idler  v.  Borgmeyer.  65  Fed. 
Rep.  910;  Thompson  v.  Nations,  17 
S.  E.  Rep.  432  (N.  C);  Williams 
V.  Mitchell,  112  Mo.  300;  Kerlee  v. 
Corpening,  97  N.  C.  330;  2  S.  E. 
Rep.  664;  Semple  v.  Glenn,  9 
South.  Rep.  265  (Ala.);  Miller  v. 
GriiBn,  21  Atl.  Rep.  449  (Pa.); 
Macauley  v.  Palmer,  26  N.  E.  Rep. 
912;  6N.  Y.  (S.)  402. 
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was  not  demanded  for  twenty  years,  and  there  was  no  proof 
of  payment  of  interest  or  any  other  circumstance  to  show 
that  it  was  still  in  force,  payment  or  release  would  be  pre- 
sumed.^ This  principle  has  since  then  become  established 
by  the  courts  both  of  the  United  States  and  of  England, 
the  period  being  fixed  at  twenty  years.^ 

The  presumption  of  payment  arising  from  lapse  of  time 
is  the  snme  whether  the  debt  be  evidenced  by  a  bond  or  a 
note,  or  whether  it  be  or  be  not  secured  by  a  deed  of 
trust.^ 

"These  presumptions  to  be  drawn  by  the  court  in  the 
case  of  stale  demands,"  says  Chancellor  Kent,  "are 
founded  in  substantial  justice  and  the  clearest  policy.  If 
the  party  having  knowledge  of  his  rights  will  sit  still  and 
without  asserting  them  permit  persons  to  act,  as  if  they  did 
not  exist,  and  to  acquire  interests  and  to  consider  them- 
selves as  owners  of  the  property,  there  is  no  reason  why 
the  presumption  should  not  be  raised.  It  is,  therefore,  well 
settled  that  the  presumption  that  a  dema/id  has  been  satis- 
fied prevails  as  much  in  this  court  as  it  does  at  law."* 

"Every  presumption,"  says  the  Master  of  the  Rolls  in 
Pickering  v.  Stamford^^  "that  can  fairly  be  made,  shall  be 
made  against  a  stale  demand.  It  may  arise  from  the  acts 
of  the  parties,  or  the  very  forbearance  to  make  the  demand 


1  Oswald  V.  Leigh.  I  T.  R.  270. 

2  Central  Bank  v.  Heydorn,  48  N. 
Y.  260;  Brock  v.  Savage,  31  Pa.  St. 
422;  Bellas  v.  Levan.  4  Watts,  295; 
Tilghman  v.  Fisher.  9  Id.  441; 
Boyce  v.  Lake,  17  S.  0. 481 ;  Good- 
wyn  V.  Baldwin,  59  Ala.  127;»Lyon 
V.  Adde,  63  Barb.  89;  Jarvis  v.  Al- 
bro,  67  Me.  310;  Olden  v.  Hubbard, 
34N.J.  (Eq.)  85;  Boon  v.  Pier- 
pont,  28  Id,  80;  Downs  v.  Sooy, 
Id,  55;  Ray  v.  Pearce,  84  N.  C. 
485;  RodniHn  v.  Uoops.  1  Dall.  85; 
Hopkirk  v.  Page,  2  Brock.  20; 
Ludlow  V.  Van  Camp,  6  N.  J.  (Eq.; 
113;  11  Am.  Dec.  529.  And  see 
Levy  V.  Merrill,  52  How.  Pr.  360; 


Pattie  V.  Wilson,  25  Ka*.  326; 
Cowie  V.  Fisher,  45  Mich.  629; 
Lyon  V.  Odell,  65  X.  Y.  28;  Wil- 
lingham  v.  Chick.  14  S.  C.  93.  -^A 
forbearance  for  the  period  of  twenty 
years,  when  unexplained,  is  a  fact 
from  which  payment  of  a  sum  de- 
manded ought  to  be  presumed. 
To  cite  cases  in  support  of  a 
proposition  so  firmly  established  is 
cpiite  superfluous.*'  Hosmer.  C. 
J.,  in  Lynde  v.  Dennison,  3  Conn. 
301. 

8  Criss  V.  Criss,  28  W.  Va.  388. 

<  Chancellor  Kent  in  Giles  v. 
Baremore,  5  Johns.  Ch.  545. 

*  2  Ves.  Jr.  583. 
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affords  a  presumption  either  that  the  claimant  was  conscious 
it  was  satisfied  or  intended  to  relinquish  it."^ 

**The  rule  of  presumption,  when  traced  to  its  foundation, 
is  a  rule  of  conveiiii'iice  and  policy,  the  result  of  a  neces- 
sary regard  to  the  peace  and  security  of  society.  No  per- 
son ought  to  be  permitted  to  lie  by  whilst  transactions  can 
be  fairly  investigated  and  justly  determined,  until  time  has 
involved  them  in  uncertainty  and  obscurity,  and  then  ask 
for  an  inquiry.  Justice  can  not  be  satisfactorily  done  when 
parties  and  witnesses  are  dead,  vouchers  lost  or  thrown 
away,  and  a  new  generation  has  appeared  on  the  stage  of 
life,  unacquainted  with  the  affairs  of  a  past  age,  and  often 
regardless  of  them.  Papers  which  our  predecessors  have 
carefully  preserved  are  often  thrown  aside  or  scattered  as 
useless  by  their  successors.  It  has  been  truly  said,  that  if 
families  were  compelled  to  preserve  them  they  would  ac- 
cumulate to  a  burthensome  extent.  Hence,  statute  of  limit- 
ations have  been  enacted  in  all  civilized  communities,  and 
in  cases  not  within  them,  prescription  or  presumption  is 
called  in  as  an  indespensable  auxiliary  to  the  administration 
of  justice.  Courts  of  equity  consider  it  mischievous  to 
encourage  claims  founded  on  transactions  that  took  place  at 
a  remote  period.  It  therefore  grants  no  relief  after  a  great 
length  of  time.  In  a  word,  the  most  solemn  muniments 
are  presumed  to  exist  in  order  to  support  long  possession ; 
the  most  solemn  of  human  obligations  loose  their  binding 
efficacy  and  are  presumed  to  be  discharged  after  a  lapse  of 
many  years. ''^ 

In  Buchannan  v,  Rowland^^  the  early  cases  are  reviewed 
by  Kirkpatrick,  C.  J.:  "What,  then,"  says  he,  "is  the 
ground  of  this  presumption  of  payment,  arising  from  length 
of  time,  to  what  cases  does  it  apply,  and  how  far  is  it  con- 
clusive? It  is  said  that  by  the  common  law  there  was  no 
stated  or  fixed  time  for  the  bringing  of  actions.     The  law 


1  And  see  Reeves  v.  Br>'mei%  6  Courtney  v.  Staudenmeyer,  43  Pac. 

Yes.  Jr.  511;   Motz  v.  Moreaii,  13  Rep.  758  (Kas.). 

Moore  P.  C.  376.  »  5  N.  J.  (L.)  721. 

«Foulk  V.  Brown,  2  Watts,  216; 
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was  always  open ;  satisfaction  was  never  presumed.  In  the 
progress  of  society,  however,  it  was  soon  found  necessary 
to  supply  this  deficiency  by  statute,  and  to  compel  men  to 
prosecute  their  rights  within  a  reasonable  time,  or  to  aban- 
don them  forever.  Hence,  we  find,  from  the  reign  of 
Henry  I.,  a  succession  of  statutes,  narrowing  the  latitude  of 
the  common  law  in  this  respect,  and  limiting  the  time  in 
which  actions  might  be  brought,  to  shorter  and  shorter 
periods,  until  they  had  brought  it  down,  in  most  cases,  to 
twenty-one  years  only,  and  in  many  to  a  still  shorter  time. 
The  reasons  upon  which  these  statutes  are  founded,  Sir 
William  Blackstone  tells  us,  are:  First,  because  the  law  will 
not  disturb  an  actual  possession  in  favor  of  a  claim  which 
has  been  suffered  to  lie  dormant  for  a  long  and  unreason- 
able time ;  nam  vigilantibus  et  non  dorrnientibus  subserviuni 
leges;  secondly,  because  it  presumes  that  he  who  has,  for  a 
long  time,  had  the  undisturbed  possession  of  either  goods 
or  lands,  however  wrongfully  obtained  at  first,  has  either 
procured  a  lawful  title  or  made  satisfaction  to  the  injured, 
otherwise  he  would  have  sooner  sued;  and  thirdly,  because 
it  judges  that  such  limitations  tend  to  the  prevention  of 
innumerable  perjuries,  the  preservation  of  the  public  tran- 
quillity, and  what  it  values  perhaps  more  than  all,  the  sup- 
pression of  contention  and  strife  among  men,  nam  precique 
interest  reipublicce  ut  finis  sit  litium.  Taking  these  great 
fundamental  principles,  then,  thus  recognized  by  successive 
statutes,  as  the  basis  of  their  conduct,  the  couits  of  justice 
build  up,  upon  them,  a  system  extending  beyond  the  letter 
of  the  statutes  themselves.  They  were  professedly  founded 
in  part,  Sir  William  Blackstone  says,  upon  the  presumption 
that  lawful  titles  may  have  been  acquired  under  possessions 
tortiously  taken,  and  that  satisfactions  may  have  been  made 
upon  contracts,  in  their  origin  indisputably  valid,  but  that 
the  evidence  thereof,  after  lying  so  long,  may  be  destroyed 
by  the  all-devouring  tooth  of  time.  The  judges  only  ex- 
tended this  principle  to  cases  which,  though  not  within  the 
letter,  were  yet  within  the  reason  and  spirit  of  the  law. 
Lord  Hale,  I  think,  is  said  to  be  the  first  who  adventured 
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upon  this  course ;  he  was  followed  by  Holt,  and  .then  came 
Lord  Mansfield  with  a  still  bolder  step;  the  judges  in 
chancery,  in  the  meantime,  keeping  equal  pace,  if  not  now 
going  beyond  the  courts  of  law.  In  the  case  of  King  v. 
Stevens^  one  of  the  corporators  of  St.  Ives,^  Lord  Manr?- 
field  said  there  was  no  direct  and  express  limitation  when 
a  bond  should  be  supposed  to  be  satisfied ;  the  general  rule 
was,  indeed,  about  twenty  years,  but  it  had  been  left  to  a 
jury  upon  eighteen.  So,  though  there  was  no  statute  nor 
fixed  rule  of  limitation,  as  to  the  length  of  time  which 
should  quiet  the  possessors  of  these  offices,  yet  they  ought 
not  to  be  disturbed  after  a  great  length  of  time.  In  the 
Winchelsea  Cases,^  the  court  said  they  had  unanimously 
resolved  that  after  twenty  years  undisturbed  possession  of 
a  corporate  franchise,  they  would  grant  no  rule  upon  a  cor- 
porator to  show  by  what  right  he  held.  This  resolution 
was  founded,  not  on  any  express  provision  of  the  law,  but 
in  analogy  to  the  rules  established  in  other  cases.  By  the 
statutes  of  limitation,  they  said,  writs  of  formedon  and 
entry  into  lands,  were  confined  to  twenty  years ;  writs  of 
errors  were  confined  to  twenty  years;  courts  of  equity  did 
not  allow  the  redemption  of  mortgages  after  twenty  years ; 
bills  of  review  had  been  generally  disallowed  after  twenty 
years;  bonds  which  had  lain  dormant  should  be  presumed 
to  be  paid  after  twenty  years ;  ejectments  required  proof 
of  possession,  within  twenty  years;  and  so,  leaning  upon 
these  cases,  they  extended  the  doctrine,  by  analogy,  with- 
out positive  statute,  to  the  case  of  a  corporate  franchise, 
then  depending  before  them.  The  same  ground  has  been 
taken,  and  the  same  course  pursued  b}^  succeeding  judges, 
down  till  this  day,  so  that  nothinoj  can  be  better  settled 
than  that  they  do  extend  the  principles  of  these  statutes, 
by  analogy  only,  to  cases  within  the  reason  and  spirit, 
though  not  within  the  letter  of  them.  And  upon  this 
analogy,  this  presumption  of  paj^ment,  as  appears  by  Lord 
Mansfield's  reasoning,  is  wholly  founded. 

"We  have  carried  the  limitation  of  actions  still  further 

1  Burr.  4337.  «  Burr.  1692. 
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than  they  have  done  in  England.  We  have  carried  it  so  far 
that  I  do  not  now  recollect  a  single  case,  unless,  indeed,  it 
be  the  one  before  us,  in  which  an  action  can  be  maintained 
after  twenty  years.  After  that  time  latent  titles  to  land, 
unaccompanied  with  possession,  are  supposed  to  be  extinct 
mortgages  to  be  redeemed,  judgments  to  be  satisfied,  bonds 
to  be  paid.  Our  act  for  the  limitation  of  actions  extends 
expressly  to  all  these.  Now,  if  in  England,  the  writs  of 
formedon^  and  entry  into  lands,  and  of  writs  of  error,  and 
actions  of  ejectment,  created  by  statute,  would  be  extended 
by  analogy,  to  corporate  franchises,  and  be  made  the  ground 
of  presumptive  payment  of  bonds  and  mortgages,  certainly 
it  can  not  be  going  too  far  to  say  that  when  our  act  of 
assembly  has  declared  that  no  scire  facias  shall  issue,  or 
action  of  debt  be  maintained,  upon  a  judgment  unless  within 
twenty  years  from  its  date,  and  that,  too,  upon  the  pre- 
sumption thut  it  is  already  paid,  I  say  it  will  certainly  not  be 
going  too  far,  to  extend  this  presumption  by  analogy,  to  the 
case  of  an  execution  upon  such  judgment,  which  has,  indeed, 
been  levied,  but  has  lain  dormant  now  for  thirty  years  and 
more.  But  suppose  these  points  to  be  gained,  that  the 
principle  of  the  statute  is  to  be  extended  by  analogy,  and 
that  the  presumption  of  payment  built  upon  it  is  applica- 
ble to  the  case  before  us,  in  the  same  extent,  and  upon  the 
same  reason,  as  to  a  bond ;  still,  it  is  to  be  inquired  how  far 
that  presumption  is  conclusive,  and  whether  the  verdict  of  a 
jury  can  be  set  aside,  and  a  new  trial  granted,  because  they 
have  found  against  it.  It  is  said  by  the  plaintiff  that  the 
presumption,  at  most,  is  but  evidence  upon  the  plea  of  pay- 
ment; that  it  mav  be  strengthened  or  invalidated  bv  con- 
comitant  circumstances,  and  that  the  jury,  therefore,  are 
to  judge  of  its  strength  or  weakness,  and  to  pass  upon  it 
like  other  evidence.  And  though  this  may  be  a  just  view 
of  it  in  a  certain  sense,  yet,  upon  a  careful  examination, 
perhaps,  we  shall  find  it  rather  specious  than  solid,  so  far 
as  it  respects  the  present  case.  It  is  true  that  this  presump- 
tion may  be  either  strengthened  or  invalidated;  nay,  indeed, 
it  may  be  wholly   overcome  by  circumstances;   and  when 
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such  circumstances  are  mere  matters  in  pais  to  be  proved 
bv  witnesses,  the  jury  must  judge  both  of  the  truth  of  their 
existence  and  of  their  operation  and  effect  upon  the  pre- 
sumption. But  still,  when  the  length  of  time,  wholly  unac- 
counted for,  and  the  presumption,  therefore,  stands  in  it« 
full  force,  it  is  conclusive;  and  the  conclusion  to' be  drawn 
from  it  is  a  conclusion  of  law,  to  be  declared  by  the  court, 
always  and  universally  the  same;  and  though  the  jury  must 
pass  upon  the  issue  of  solvit  vel  non,  yet  the  law  thus  to  be 
declared  to  them  is  the  evidence  by  which  they  are  to  be 
governed;  they  are  not  by  vain  conjecture  or  imaginary 
reasonings  to  break  down  the  rules  of  property,  established 
bv  law,  and  declared  bv  the  court.  In  the  case  of  Hum- 
phreys  r.  Humphrys^^  Lord  Chancellor  Talbot  says,  that 
after  twenty  years,  and  no  interest  paid  during  that  time, 
a  bond  shall  be  presumed  to  be  satisfied,  unless  something 
appears  to  answer  for  that  length  of  time.  And  after  a 
verdict  at  law  he  granted  an  injunction  to  stay  proceedings 
thereupon.  So,^  on  a  denmrrer  to  a  bill  to  redeem  a  mort- 
<rage,  where  it  appeared  by  the  bill  that  the  mortgagees  had 
been  in  possession  more  than  twenty  years,  the  court  held 
thai  the  defendant  need  not  even  plead  the  length  of  time, 
but  might  demur;  and  that  no  redemption  could  be  allowed ; 
for  that  as  twenty  years  would  bar  an  entry  or  ejectment, 
so  it  should  bar  the  right  of  redemption  also ;  making  the 
presumption,  not  only  a  bar,  but  a  legal  bar,  conclusive  upon 
a  demurrer.  In  the  case  of  ISearle  v.  Barrington^^  the  de- 
fendant had  pleaded  payment,  and  rested  upon  the  legal  pre- 
sumption arising  from  length  of  time,  the  bond  being  of 
more  than  twenty  years'  standing.  The  plaintiff  offered  as 
evidence,  to  encounter  this  presumption,  an  endorsement 
upon  the  bond  of  interest  paid  within  twenty  years,  but  this 
was  overruled  by  the  court,  and  a  nonsuit  ordered.  In  the 
reconsideration  of  this  case  at  bar,  the  court,  indeed,  held 
that  the  indorsement  on  the  bond,  of  interest  paid,  was  law- 
ful evidence,  and  ought  to  have  been  submitted  to  the  jury 

1  3  P.  Wms.  395.  »  Str.  813. 

2  Same  book.  286. 
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to  determine  whether  it  was  made  fairly  and  bona  fide y  or 
merely  to  evade  the  presumption ;  but  there  was  no  pre- 
tense that  the  presumption  arising  from  length  of  time  was 
not  in  itself  a  good  bar,  or  that  standing  alone  it  was  not  a 
good  ground  of  nonsuit*  or  that  it  ought  to  have  been  left 
to  the  jury  to  determine  its  effect.  So  in  an  anonymous 
case,^  Holt,  C.  J.,  says,  if  a  bond  be  of  twenty  years' 
standing,  and  no  demand  proved  thereon,  or  good  cause 
shown  for  so  long  forbearance,  upon  solvit  ad  diem^  I  will 
intend  it  paid.  From  those  cases,  without  going  into 
a  nmltitude  of  others,  I  think  the  conclusion  irrisistible, 
not  only  that  twenty  years  affords  a  presumption  of  pay- 
ment, but  that  that  presumption,  standing  alone,  is  con- 
clusive in  the  law,  and  is  so  to  be  declared  by  the  court;  and 
not  to  be  left  to  the  jury  to  determine  its  effect.  It  is  true 
that  Buller,  in  a  later  case  in  the  King's  Bench,  seems  to 
irrowl  at  this  doctrine  a  little,  and  to  express  himself,  as  if  he 
thought  the  jury  the  sole  judges  of  the  effect.  Whether  he 
was  led  into  this,  from  having  given  a  hasty  opinion  at  the 
nUi  priuny  or  from  what  other  cause  soever,  if  he  meant  to 
maintain  that  doctrine,  he  was  in  an  error.  It  is  contrary 
to  the  whole  course  of  decision  upon  that  subject,  as  well 
as  to  the  very  nature  of  the  thing  itself;  for  whatever  the 
law  presumes,  it  belongs  to  the  court  to  declare,  and  not  to 
the  jury." 

A  statute  that  after  twenty  years  payment  of  debts  shall 
be  conclusively  presumed  is  not  unconstitutional  as  impair- 
ing the  obligation  of  contracts.^ 

Illustrations, 


A. 

I.  By  statute  certain  bonds  are  given  by  an  heir  at  law  which  are  a 
lien  on  the  lands  descendinfj;  to  him.  After  twenty  years  the  pre.sump- 
tion  (they  not  being  within  the  limitation  law)  is  that  they  are  paid.^ 

»  G  Mod.  22.  3  Boyd  v.  Harris,  2  Md.  Ch.  210. 

2  Biddle  v.  Hoovern,  13  Atl.  Rep. 
927  (Pa.). 
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II.  A  suit  is  brought  in  1834  on  a  bond  made  in  1800,  a  payment 
having  been  made  on  it  in  1801.    The  presumption  Is  that  it  is  paid.^ 

In  case  I.  it  was  said:  ''Bonds  given  by  the  heir  entitled 
to  elect  under  the  act  to  direct  descents  are  by  the  terms  of 
the  act  of  assembly  made  liens  on  the  lands  for  the  pur- 
chase of  which  they  are  given  until  paid ;  and  therefore  they 
are  supposed  not  to  be  within  the  statutes  of  limitations. 
But  though  not  within  these  statutes,  like  mortgages, 
they  are  liable  to  presumption  of  payment ;  and  it  is  thought 
to  be  quite  clear  that  when  the  circumstances  are  such  as 
would  induce  the  court  to  presume  the  payment  of  a  mort- 
gage, the  same  presumption  would  be  made  with  reference 
to  these  bonds.  It  is,  says  Chancellor  Kent,  a  well  settled 
rule,  both  at  law  and  in  equity,  that  a  mortgage  is  not 
evidence  of  a  subsisting  debt,  if  the  mortgagee  never 
entered  and  there  has  been  no  interest  paid  or  demanded  for 
twenty  years.  These  facts  alone  authorize  and  require  the 
presumption  of  payment." 

B. 

I.  A  claims  certain  h»nd  under  a  mortgage  due  In  October,  1794.  and 
made  by  B.  It  appears  that  B's  heirs  were  in  1819  in  possession  of  the 
land.    The  presumption  is  that  the  mortgage  is  paid.=^ 


'  Delancy  v.  Robinson,  2  Whart. 
503;  Dennison  v.  McKeen.  2  Mc- 
Lean, 262.  And  see  Kirkpatriclc  v. 
Lnngphier,  1  Cranch  C.  C.  85; 
Lowe  V.  Stowell,  Jones  (L.)  235; 
Rogers  v.  Bishop,  5  Blaclcf.  108; 
Be  Smith,  25  Atl.  Rep.  315  (Pa.); 
Agnew  V.  Renwick.  4  S.  E.  Rep. 
223  (S.  C.) ;  Re  Devereux,  39  Atl. 
Rep.  225  (I>a.). 

2  Howland  v.  ShurtleJEf,  2  Mete. 
26;  Jarvis  v.  Albro.  G7  Me.  310; 
Trash  v.  White,  3  Brown  Ch.  291. 
and  notes;  Christopher  v.  Sparks, 
2  Jac.  &  W.  235 ;  Gibson  v.  Fletcher, 
1  Ch.  Cas.  59;  Leman  v.  Newnham. 
1  Ves.  Sr.  51 ;  Toplis  v.  Baker,  2 
CoxCh.  118;  Jackson  v.  Wood.  12 


Johns.  242;  Livintrston  v.  Living- 
Pton,  4  John^.  Ch.  287;  Wan?naker 
V.  Van  Buskirk,  1  Saxt.  Ch.  085;  23 
Am.  Dec.  748;  Magee  v.  Bradley, 
35  Atl.  Rep.  103  (N.  J.)  ;  Lynch  v. 
Pfeiffer,  17  N.  E.  Rep.  402  (N .  Y.)  ; 
Butler  V.  Washington,  5  S.  E.  Rep. 
601  (S.  C);  Pemberton  v,  Sim- 
mons, 6  S.  E.  Rep.  122  (X.C); 
Roi'khill  V.  Rockhill,  14  All.  Rep. 
760  (N.  J.);  Wilson  v.  Albert,  89 
Mo.  537;  Baent  v.  Kennecutt,  57 
Mich.  2<)S;  23  N.  W.  Rep.  808; 
Stimis  V.  Stimis,  54  X.  J.  (Eq.) 
17;  33  Atl.  Rep.  468;  Fool  v.  Sll- 
llman,  13  S.  W.  Rep.  1032  (Tex.); 
Lammer  v.  Stoddard.  9  N-.  E.  Rep, 
328  (X.  Y.) ;  Lampsheer  v.  Shands, 
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In  case  !•  it  was  said :  **In  furtherance  of  justice  and  the 
more  effectually  to  secure  the  rights  of  the  parties  in  the  in- 
vestigation of  questions  in  issue,  and  especially  in  ancient 
transactions,  the  law  calls  to  its  aid  the  doctrine  of  presump- 
tion under  which  the  jury  are  authorized  to  find  the  ex- 
istence of  certain  facts  as  to  which  there  is  no  direct 
evidence,    but   which   ai'e,  under  the  rules  of  law,   to  be 


23  S.  C.  149;  Smith  v.  Ins.  Co.,  15 
Atl.Rep.  363  (Vt.);  Bell's  Appeal, 
15  All.  Rep.  863  (Pa.) ;  Kellogg  v. 
Dickinson,  18  N.  E.  Rep.  223 
(Mass.).  In  Tripe  v.  Marcy,  39 N. 
H.  449,  the  court  said  that  the  pre- 
sumption that  when  the  mort- 
gagor is  permitted  to  retain  pos- 
session of  the  land  for  twenty 
years  without  interruption  the 
mortgage  debt  has  been  paid  or 
had  no  valid  existence  Is  estab- 
lished on  great  authority,  citing 
Thrash  v.  White,  3  Brown  Ch. 
289;  Christopher  v.  Sparlcs,  2  Jac. 
&  W.  10;  Hughes  v.  Edmonds,  9 
Wheat.  497;  Dexter  v.  Arnold,  3 
Sum.  152;  Dunham  v.  Minard,  4 
Paige,  443;  Bacon  v.  Mclntyre,  8 
Mete.  86 ;  Hey er  v.  Pruyne,  4  Paige, 
443;  Higginson  v.  Mein,  4  Cranch, 
415;  Collins  v.  Tenney,  7  Johns. 
279;  Jackson  v.  Diivis,  5  Cow.  130. 
**But  we  are  not  prepared  to  hold 
that  this  presumption  arises  short 
of  twenty  years  from  the  time  the 
mortgage  debt  becomes  due, 
otherwise  we  might  be  asked  to 
presume  a  debt  paid  before  the 
stipulated  time  of  payment  had 
arrived.  This  presumption  arises 
from  the  long  delay  to  enforce 
payment;  but  surely  no  such  delay 
can  be  charged  until  the  time  has 
arrived  when  the  creditor  is  en- 
titled to  demand  it.  In  this  re- 
spect the  presumption  accords 
with  the  general  provision  of  our 
limitation  laws  which  limit  suits 


to  the  time  prescribed  after  the 
cause  of  action  has  accrued.  Upon 
these  principles  no  presumption  of 
payment  exists  in  this  case. 
When  the  mortgagee  is  in  posses- 
sion, the  right  of  the  mortgagor 
will  be  barred  in  twenty  years 
from  the  entry  after  breach  of 
condition.  So,  if  the  mortgagee 
suffer  the  mortgagor  to  remain 
in  possession  twenty  years  after 
breach  of  condition,  payment  is 
presumed.  In  both  cases  the  time 
is  reckoned  from  the  breach  of 
condition.  In  the  first  the  mort- 
gagee is  usually  entitled  to  the 
possession  upon  the  execution  of 
the  mortgage,  and  until  the  debt 
becomes  due  the  mortgagor  can 
not  by  payment  entitle  himself  to 
enter.  He  can,  of  course,  then  do 
nothing  to  interfere  with  the 
mortgagee's  possession,  and  until 
the  debt  has  become  due  no  pre- 
sumption can  arise  against  him." 
Tripe  v.  Marcy,  supra;  Evans  v. 
Huff,  6  X.  J.  (Eq.)  360.  No  such 
presumption  of  payment  can  arise 
against  a  mortg'igee  or  his  assigns 
in  possession,  when  the  mortgagor 
became  insolvent  and  died  before 
the  debt  became  due,  and  when 
his  vendee  of  the  equity  of  re- 
demption also  became  insolvent 
before  the  maturitv  of  the  debt 
removed  from  the  State,  and  never 
afterwards  returned.  Brobst  v. 
Brock,  10  Wall.  519. 
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reasonably  inferred  from  certain  other  facts  which  are  well 
established  by  the  evidence  in  the  case.  These  presump- 
tions when  they  arise  from  lapse  of  time  and  forbearance  to 
assert  claims  rest  upon  the  principle  so  strongly  pervading 
the  course  of  men's  actions  in  relation  to  their  rights  that 
individuals  will  appropriate  to  their  own  use  and  subject  to 
their  own  control  that  to  which  they  have  the  legal  right, 
and  that  an  abandonment  for  a  great  length  of  time  of  a 
legal  interest  without  any  attonpt  to  enforce  it,  furnishes 
reasonable  ground  for  the  inference  that  the  party  has  in 
some  way  parted  with  his  interests  or  discharged  his  claim. 
This  principle,  so  reasonable  in  itself,  operates  beneficially 
in  quieting  controverted  titles  and  closing  stale  demands, 
and  also  protects  individuals  from  gross  injustice,  arising 
from  loss  of  evidence  as  to  ancient  transactions.  A  question 
has  been  sometimes  raised  whether  the  doctrine  of  presump- 
tion arising  from  the  lapse  of  time  and  total  neglect  to  take 
'any  measure  to  enforce  a  claim,  could  properly  be  applied 
to  the  case  of  a  mortgage  of  real  estate;  and  in  some  of  the 
English  cases  the  doctrine  was  advanced  that  the  common- 
law  presumption  applicable  to  bonds,  judgments,  etc.,  aris- 
ing from  a  delay  of  twenty  years  to  enforce  the  same  did 
not  apply  in  the  case  of  a  mortgage,  as  in  such  cases  the 
legal  estate  was  in  the  mortgagee  and  the  mortgagor  was  a 
more  tenant  at  will,  and  his  possession  was  therefore  the 
possession  of  the  mortgagee.  But  this  doctrine  was  repudi- 
ated bv  Lord  Thurlow  in  the  case  of  Trask  v,  Whife^^  and 
by  the  Master  of  the  Roll  in  CIiriMopher  v,  Sparks^^  in  very 
strong  language;  and  the  cases  of  debts  secured  by  mort- 
gages are  placed  on  the  same  footing  with  other  demands, 
and  held  liable  to  be  defeated  by  the  same  presumptions 
arising  from  lapse  of  time  and  laches  of  the  mortgagee. 
In  our  own  court  the  principle  was  applied  in  the  case  of 
Inches  V.  Leonard,'^  under  circumstances,  however,  of  greater 
delay,  than  in  the  present  case  in  asserting  the  claim  of  the 
mortgagee.     It  was   a  case  of  a  mortgage  of  forty  years' 

»  3  Brown  Ch.  2S9.  »  12  Mass.  379 

s  2  Jac.  &  W.  22:^ 
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standing,  where  there  had  been  no  possession  by  the  mort- 
gagee, and  no  attempt  in  the  meantime  to  enforce  the  mort- 
gage ;  and  the  court  held  that  the  plaintiff  could  not  main- 
tain the  action.  The  doctrine  that  where  the  mortgagee  has 
never  entered  under  his  mortgage  and  no  interest  has  been 
paid  for  twenty  years  on  the  same,  these  circumstances 
authorize  the  presumption  in  fact  that  the  mortgage  has 
been  discharged  by  payment  or  otherwise,  is  one  of  frequent 
application."^ 

In  Wanmaker  v.  Van  Buskirk,^  it  was  said:  *'From  all 
these  decisions  there  can  be  no  doubt  that  a  presumption 
of  payment  may  be  raised  by  lapse  of  time  against  a  mort- 
gagee, and  the  better  opinion  would  seem  to  be  that  such 
presumption  would  attach  at  the  end  of  twenty  years  by 
analogy  to  the  rule  relating  to  bonds.  Chancellor  Kent,  in 
the  case  cited,  appears  to  favor  this  opmion,  and  to  incline 
with  the  Master  of  the  Rolls  in  the  case  of  Boehm  v.  Wood, 
to  put  the  mortgagor  and  mortgagee  when  in  possession  in 
the  same  plight.  The  rule  of  presumption  has  long  been 
adopted  in  favor  of  the  mortgagee ;  so  that  when  he  has 
been  in  possession  twenty  years,  the  mortgagor  will  not  be 
let  in  to  redeem.  I  see  no  objection  to  the  adoption  of  a 
rule  by  this  court  that  a  lapse  of  twenty  years,  without  pay- 
ment or  demand  of  principal  or  interest,  shall  raise  a  pre- 
sumption of  payment  in  the  case  of  a  mortgage.  Our 
statute  bars  the  recovery  of  the  debt  after  sixteen  years ; 
and  after  twenty  years  the  right  of  entry  is  gone,  and  the 
mortgage  is  no  longer  a  subsisting  title ;  why  should  the 
mortgage  still  be  valid  in  a  court  of  equity.  But  I  am  not 
called  on  to  establish  such  a  principle  or  to  say  that  the 
English  doctrine  is  strictly  applicable  here.  Admitting  it 
to  be  so,  and  this  case  to  be  within  it,  it  does  not  determine 
the  right  of  the  parties.  It  raises  a  presumption  that  the 
mortgage  is  satisfied,  and  I  am  willing  to  admit  that  such 
presumption  is  raised  in  favor  of  the  payment  of  this  mort- 

*  Collins    V.    Terry,     7    Johns.    Giles  v.  Barreinore,  5  Johns.  Ch. 
278;    Jackson    v.     Wood,     12    Id.    552. 
242;  Jackson  v.  Pratt,  10  Id,  3S1 ;        M  Saxt.  Ch.  (N.  J.)  G85. 
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gage,  by  the  lapse  of  twenty-three  years  without  payment 
or  demand  of  interest.  It  is,  nevertheless,  but  a  presump- 
tion. Standing  alone,  without  explanation,  it  would  pre- 
vail, and  be  tantamount  to  absolute  proof,  as  well  in  equity 
as  at  law ;  and  this,  not  because  of  any  actual  belief  that  the 
debt  has  been  paid,  but  because  it  is  right  that  possession 
should  be  quieted.  But  the  presumption  may  be  rebutted 
by  a  variety  of  circumstances." 


C. 

I.  It  18  proved  that  a  testator  long  since  dead  left  considerable  per- 
gonal property.  The  presumption  arises  that  legacies  charged  upon  his 
real  and  personal  estate  have  been  paid.^ 

II.  B  by  his  will  left  a  legacy  to  F.  appointing  C  his  executor.  The 
legacy  was  to  be  paid  in  1S03.  In  1S29  F  brought  a  suit  against  C  for 
the  legacy.    The  presumption  is  that  it  was  paid.' 

'^Legacies,"  it  was  said  in  case  I.,  "not  being  within  the 
statute  of  limitations,  fall  within  the  rule  of  presumption. 
After  a  lapse  of  twenty  years  bonds  and  other  specialties, 
merchants'  accounts,  legacies,  mortgages,  judgments,  and 
indeed  all  evidences  of  debt  excepted  out  of  the  statute  are 
presumed  to  be  paid.  The  court  will  not  encourage  the 
laches  and  indolence  of  parties,  but  will  presume  after  a 
great  length  of  time  some  compensation  or  release  to  have 
been  made."^ 


D. 

I.  It  appears  that  from  1807  to  1813  H  was  an  inhabitant  of  the  town 
of  S,  and  was  assessed  for  taxes.  In  a  suit  brought  in  1840,  the  presump- 
tion is  that  these  taxes  are  paid.^ 


1  Fuhrman   v.  London.   13  S.  &  (X.  J.);  Crrimes  v.  Smith,  8  S.  W. 

R.  386;  15  Am.  Dec.  608;  Hayes  v.  Rep.  33  (Tex.), 

Whitall.  13  N.  J.  (Eq.)  241.  '  Swann's  Estate,  23  Atl.  Rep.599 

2Foulk  V.  Brown,  2  Walts,  212;  (Pa.).    But  see  Williams  v.  Will- 

Bentley's  Appeal,  99  Pa.  St.  504;  lams,  52  N.  W.  Rep.  429  (Wis.). 

Bonner  v.    Young,    68    Ala.    35;  ^  Hopkinton  v.  Springfield,  12  N. 

Magee  v.  Bradley,  35  Atl.  Rep.  103  H.  328. 
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U.  An  assessment  was  made  in  1837  on  the  property  of  A.  The  pre- 
sumption is,  in  1862,  that  it  has  been  paid.^ 

''Taxes,"  it  was  said  in  case  I.,  '*can  not  have  any 
higher  character  than  debts  due  by  specialty  and  of  record. 
As  to  these  a  presumption  of  payment  arises  after  the  lapse 
of  twenty  years  if  there  is  no  evidence  to  repel  it,  and  to 
show  that  the  debt  is  still  unsatisfied.  The  assessment  is 
in  the  nature  of  a  judgment,  and  the  warrant  for  the  col- 
lection operates  like  an  execution.  There  is  no  reason, 
therefore,  why  the  same  principle  should  not  be  applied  in 
both  cases.'' 

I.  A  suit  is  brought  on  a  judgment  recovered  more  than  twenty  years 
before.    The  presumption  is  that  it  has  been  paid.^ 

II.  A  judgment  rendered  in  1842  is  sued  on  in  1868.  The  presump- 
tion is  that  it  is  paid.^ 

F. 

I.  A  man  conveyed  in  1826  his  interest  in  some  land  to  a  trustee  for 
the  payment  of  certain  creditors,  and  the  balance  to  the  wife.  In  1847 
the  law  will  presume  that  the  debts  have  been  paid  and  the  trust 
executed.* 


'  Fisher  v.  Mayor  of  New  York, 
6  Hun,  04;  Hopkington  v.  Spring- 
field. 12  N.  H.  B28;  Dalton  v. 
Bethlehem,  20 N.H.  505;  BeSwenin, 
23  Atl.  Rep.  599  (Pa.). 

«Bird  V.  Inslee,  23  N.  J.  (Eq.) 
363;  Kinsler  v.  Holmes,  2  S.  C. 
483;  Cope  v.  Humphreys,  14  S.  & 
R.  15;  Cox  V.  Carr,  79  Va.  78; 
Van  Loon  v.  Smith,  103  Pa.  St.  320; 
Riiodes  v.  Turner,  21  Ala.  210; 
Sinn  v.  Cingerty,  4  Stroth.  (Eq.) 
103;  Beebman  v.  Hamlin,  24'  Pac. 
Rep.  195  (Ore.)  ;  25  Pac.  Rep.  672 
(Ore.);  Miller  v.  Smith,  16  Wend. 
425;  Inches  v.  Leonard,  12  Mass. 
379;  Barned  v.  Barned,  21  N.  J. 
(Eq.)  245;  Beekman  v.  Hamlin,  19 
Ore.  383;  31  Pac.  Rep.  717;  10  L. 
R.  A.  454.    From  less  than  twenty 


years  the  presumption  does  not 
arise.  Daby  v.  Erickson,  45  X.  Y. 
786;  Lesley  v.  Xones  7  S.  &  R. 
410. 

^Chapman  v.  Loomis,  36  Conn. 
459.  And  see  Wills  v.  Gibson.  7 
Pa.  St.  154;  Holman's  Appeal,  24 
Pa.  St.  174;  Rhodes  v.  Turner,  21 
Ala.  210;  Barnett  v.  Tarrance,  26 
Ala.  463;  Blackwell  v.  Blackwell, 
33  Ala.  57 ;  McCartney  v.  Bone,  40 
Ala.  533;  Ragland  v.  Morton,  41 
Ala.  344;  Worley  v.  High,  40  Ala. 
171;  Yarnall  v.  Moore,  3  Cold. 
173;  Bender  v.  Montgomery,  8 
Lea,  586.  But  see  James  v.  Life, 
24S.  E.  Rep.  275  (Va.). 

^Drysdale's  Appeal,  14  Pa.  St. 
531 ;  Webb  v.  Dean,  21  Id,  31 ;  Pre- 
vosi  V.  Gratz,  6  Wheat.  481 :  Cole- 
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The  lapse  of  twenty-one  years  after  an  order  directing  an  • 
administrator  to  distribute  the  assets  of  the  estate  anionir 
creditors,  raises  a  presumption  of  payment.^  So,  where  a 
person  took  possession  of  land  under  a  title  bond,  and  the 
maker  of  the  bond  died  and  the  probate  court  ordered  his 
executors  to  execute  a  deed  to  the  land  to  the  person  taking 
possession  of  the  land,  or  his  order,  and  the  person  taking 
possession,  and  those  claiming  under  him,  remained  in 
* 'actual  and  continuous"  possession  for  more  than  twenty 
years,  without  any  claim  by  the  maker  of  the  bond  or  his 
successors,  it  was  presumed  that  a  deed  was  executed  in 
obedience  to  the  order  of  the  probate  court. ^  • 

a. 

I.    A  covenant  to  deliver  property  is  made  by  A  to  B.     After  a  lapse 
of  time  the  presumption  of  performance  ariBes.^ 

In  case  I.  it  was  said :  '*It  is  contended  that  the  presump- 
tion is  applicable  only  to  the  case  of  an  obligation  for  the 
payment  of  money,  and  not  to  a  covenant  for  the  delivery 
of  property,  or  the  performance  of  other  duty.  It  is  be- 
lieved that  the  reported  cases  are  generally  of  the  former 
description ;  but  the  principle  upon  which  the  presumption 
is  founded  applies  as  strongly,  if  not  more  9o,  to  those  of 
the  latter  kind.  Payment  of  a  bond  for  money  after  a 
lapse  of  twenty  years,  where  there  has  been  no  demand  on 
one  side,  or  acknowledgment  on  the  other,  and  no  circum- 
stances is  shown  which  could  have  hindered,  or  impeded  the 
recovery,  is  presumed,  because  the  existence  of  the  debt 


man  v.  Lane,  26  Ga.  515.  And  tliat 
an  estate  was  duly  distributed. 
Hooper  v.  Howell.  52  Ga.  322. 
And,  after  twenty  years,  that  an 
administrator  Wiis  qualified.  Bat- 
tles V.  Holley,  6  Me.  145.  Or  has 
made  a  statement.  Austin  v. 
Jordan,  35  Ala.  642;  Gregg  v, 
Bethea,  6  Port.  (Ala.)  9.  That  a 
judicial  sale  has  been  made  and 
purchase    price    paid.    Simms    v. 


Kearse,  20  S.  E.  Rep.  19  (S.  C). 
That  a  trustee  has  paid  interest  to 
a  cestui  que  trust.  Nobles  v.  Hogg, 
15  S.  E.  Rep.  359  (S.  C). 

1  White  V.  Offield,  18  S.  E.  Rep. 
436  (Va,). 

2  Williams  V.  Mitchell.  112  Mo. 
300. 

^Phillips  V.   Morrison,   3   Bibb, 
105;  6  Am.  Dec.  638. 
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under  those  circumstances,  is  incompatible  with  the  ordin:irv 
motives  and  the  oreneral  course  of  human  conduct.  The 
presumption  of  payment,  in  such  a  case,  arises,  therefore, 
from  what  is  commonly  observed  to  happen  in  the  trans- 
actions between  man  and  man.  Now,  as  a  covenant  for 
the  payment  of  property  may  in  general  be  easily  per- 
formed by  the  one  party,  and  in  proporticm  to  the  value, 
must  be  of  the  same  importance  to  the  other,  to  have  it 
performed,  as  if  it  were  a  bond  for  the  payment  of  money, 
the  lapse  of  time  must  afford  a  strong  reason  to  infer  a 
performance  in  the  one  case  as  it  does  to  infer  a  payment 
in  the  other;  and,  accordingly,  experience  shows  that  there 
is  as  great  a  degree  of  punctuality  commonly  observed  in 
the  performance  of  such  a  contnict,  as  there  is  in  the  pay- 
ment of  a  debt  due  bv  bond." 

RUUS  72. — The  presamption  does  not  arise  from 
lapse  of  time  alone  short  of  twenty  years,'  but  a 
shorter  time  than  twenty  years,  or  tiian  the 
statutory  period  of  limitation,  in  connection  with 
other  circumstances,  may  raise  a  preHiimption  of 
fact  that  payment  has  heen  made.' 

'*When  we  hear  of  less  than  twentv  vears  l)ein<r  left  to 
the  jury," '  it  was  said  in  a  Pennsylvania  case,  "it  nmst  be 
understood  to  have  been  in  connection  with  other  circum- 
stances."'^    This  seems  to  be  well  settled.^ 


*  Qirard  v.  Futterer,  4  South. 
Rep.  29*2  (Ala.) ;  Murphy  v.  Phila- 
delphia Trust  Co.,  103  Pa.  St.  380. 

«  Boyd  V.  Boyd,  29  N.  Y.  (S.)  7; 
Manning  y.  Meredith,  69  Iowa,  430; 
29  N.  W.  Rep.  336;  West  v.  Brison, 
99  Mo.  684;  Mercantile  Bank  y. 
Howe,  33  Mo.  (App.)  214;  Norvell 
V.  Little,  79  Va.  141;  Booker  v. 
Booker,  29  Gratt.  606;  Elliott  v. 
Williamson,  11  Lea,  38;  Colwell  v. 
Prindle,  19  W.  Va.  604. 

s  Henderson  v.  Lewi8,  9  8.  &  R. 

25 


384;  Ross  v.  McJunkin,  14  Id.  3G4: 
Ross  V.  Darby,  4  Munf.  (Va.)  428. 
*  Brubaker  v.  Taylor,  76  Pa.  St. 
83.  And  see  Groves  v.  Steel,  3  Lu. 
Ann.  280;  Briggs'  Appeal,  93  Pa. 
St.  485;  Sadler  v.  Kennedy.  11  W. 
Va.  187;  Colwell  v.  Prindle,  Id. 
307;  Daby  v.  Ericki^on,  45  N.  Y. 
786;  Clark  v.  Hopkins,  7  Johns. 
556;  Stockton  v.  Johnson,  6  B. 
Mon.  408.  Ib  Didlake  v.  Robb,  1 
Woods,  682,  Hill,  J.,  said:  ^^^side 
from  the    statute  of    limitations. 
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"A  legal  presumption  of  payment  of  a  bond  or  covenant 
given  for  the  payment  of  money  does  not  arise  from  mere 
lapse  of  time  where  the  bond  or  covenant  has  not  been  due 
for  twenty  years  before  commencement  of  suit  or  proceed- 
ings for  the  recovery  of  the  amount  thereby  due  and  paya- 
ble. If  a  shorter  period,  even  a  single  day  less  than 
twenty  years,  has  elapsed,  the  presumption  of  satisfaction 
from  mere  lapse  of  time  does  not  arise.  While  the  mere 
lapse  of  twenty  years  without  explanatory  circumstances 
affords  a  presumption  of  law  that  the  debt  is  paid,  even 
though  it  be  due  by  specialty,  still  payment  may  be  inferred 
by  the  jury  from  circumstances  with  the  lapse  of  a  shorter 
period  of  time  than  twenty  years.  When  an  action  is 
brought  on  a  bond  or  a  covenant  for  the  payment  of  money, 
if  twenty  years  elapse  between  the  time  of  its  becoming  due 
and  of  the  iustitution  of  the  action  or  proceeding,  the  de- 
fendant may,  without  pleading  the  statute  of  limitations, 
rely  upon  presumption  of  payment;  and  upon  issue  joined 
on  i)lea  of  payment,  payment  may  be  inferred  by  the  court 
or  jury  from  circumstances  coupled  with  a  lapse  of  a 
shorter  period  than  twenty  years. ^ 

In  Coh?U  V.  ^Mf/f/,^  Lord  Ellen  borough  said:  "After  a 
lai)se  of  twenty  years  a  bond  will  be  presumed  to  be  satis- 
fied ;  but  there  must  cither  be  a  lapse  of  twenty  years,  or 
less  time,  coupled  with  some  circumstance  to  strengthen 
the  presumption.  Here,  if  it  has  been  proved  that  the 
parties  had  accounted  together  after  the  money  became 
payable,  it  might  have  been  inferred  that  it  was  included 


*    *    *    the  rule  is    well   settled  say  where  the  judge  found  such  a 

that  after  a  debt  has  remainded  due  rule  aonounced  as  well  settled.    It 

and  payable  for  sixteen  years,  the  is  loose  language  of  this  kind  in 

law  holds  such  lapse  of  time  as  judicial  opinions  that  occasion  so 

prima  facie  evidence  as  payment,  much  confusion  and  uncertainty  in 

which  prima  facie  evidence  may  be  the  law. 

rebutted  by  proof  of  a  subsequent  *  Colwell  v.  Prindle,  19  W.  Va. 

promise  to  pay,  or   some  reason  640,  citing  Sadler  v.  Kennedy,  11 

why  suit   was    not  brought;   and  Id,  187;    Perkins  v.  Hawkins,   9 

iifter  the  lapse  of  twenty  years  the  Gratt.  656;  Goldhawk  v.  Duane,  2 

presumption  of  payment  becomes  Wash.  C.  C.  323. 

conclusive.''    It  would  be  hard  to  *  1  Camp.  27. 
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in  the  settlement;  but  as  there  is  no  evidence  of  this,  and 
as  twenty  years  have  not  elapsed  since  the  bond  was  for- 
feited, it  can  not  be  considered  as  discharged.'* 

Illustrations, 

• 

I.  K  gave  0  in  IS37  a  sealed  note  payable  in  sixty  days.  After  both 
K  and  C  were  dead  an  action  was  brought  (in  1S52)  on  this  note.  0  had 
a  running  aTccount  at  K's  store  from  1S36  to  1839,  and  payments  were 
made  to  amounts  more  than  the  note  during  this  time.  K  resided 
nearO  until  his  death.  These  facts  raise  the  presumption  that  the  note 
was  paid.i 

II.  An  action  is  brought  on  a  bond  payable  in  Installments.  Nine- 
teen years  and  ten  months  have  elapsed  since  the  last  installment  be- 
came due,  and  another  installment  had  become  payable  more  than 
twenty  years  before  the  suit  was  brought.  The  judge  instructed  the 
jury  that  as  to  the  last  installment  they  may,  and  as  to  the  other  they 
mu-l.  presume  payment.* 

III.  A  judgment  is  recovered  in  1857.  In  1874  (sixteen  years)  a  scire 
facias  is  issued  to  revive  it.  The  defendant  swears  that  he  expected  to 
prove  that  it  had  been  fully  paid  out  of  the  proceeds  of  a  sheriff^s  sale 
of  his  land,  in  the  proceeds  of  which  the  plaintiff  had  participated;  that 
he  can  not  state  the  payments,  being  unable,  after  search,  to  obtain  the 
sheriff's  docket.    The  presumption  of  payment  arises.^ 

IV.  A  transcript  of  a  justice  of  the  peace  is  filed  in  a  superior  court 
nineteen  years  after  the  judgment  was  rendered.  The  justice  is  not 
called  nor  the  docket  produced,  and  there  is  nothing  to  show  whether 
an  execution  has  ever  been  issued.  The  presumption  arises  of  pay- 
ment.^ 

V.  A  debt  on  a  bond  due  in  eighteen  years  and  a  half  is  sued  on.  It 
appears  that  during  this  time  the  creditor  was  a  poor  man  and  the  debtor 
a  rich  one.    The  presumption  of  payment  arises.^ 

VI.  R  sues  G  on  a  note  payable  in  1860;  the  action  is  brought  in 
1872.  On  several  occasions  after  the  note  matured  R  came  to  G,  wanting 
to  sell  him  some  stock  in  a  company,  on  the  ground  that  he  needed  the 
money,  and  after  much  persuasion  G  purchased  the  stock.  Nothing 
was  said  about  the  note.  The  presumption  arises  that  the  note  was 
paid.^ 

1  King  V.  Coulter,  2  Grant's  Cas.  ^  Diamond  v.  Tobias,  12  Pa.  St. 
77.  312. 

2  Miller  v.  Evans,  2  Cranch  C.  C.  ^  Hughes  v.  Hughes,  54  Pa.  St. 
72.  241. 

^  Moore  v.  Smith,  81  Pa.  St.  183.        «  Gamier  v.  Kenner,  51  Ind.  374. 
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VII.  In  April,  1868,  T  executed  his  bond  to  Mrs.  C,  his  niece,  for 
13,600.  In  1871  C  failed  for  a  large  sum  of  money,  and  through  Mrs. 
C^8  influence,  T  came  to  his  assistance,  advanced  large  sums  of  money 
for  him,  and  rendered  most  valuable  assistance.  In  April,  1879,  Mrs.  O 
died,  leaving  no  children,  and  her  husband  surviving.  He  was  her  sole 
legatee,  but  did  not  have  her  will  recorded,  as  she  was  supposed  to  be 
worth  nothing.  In  November,  1879, 0  and  T  had  a  settlement,  in  which 
T  released  a  deed  of  trust  against  C's  property,  and  O  confessed  judg- 
ment in  favor  of  T  for  $6,000.  C  lived  until  January,  1883.  and  died  in 
ignorance  of  the  existence  of  said  bond  as  a  live  obligation  against  T. 
His  executors  paid  T  #6,778.83  after  they  had  discovered  said  bond,  but 
never  demanded  its  payment  of  him,  although  he  was  a  wealthy  man. 
Alter  his  death,  and  before  the  bond  was  barred  by  statute,  suit  was  in- 
stituted on  this  bond.  Held^  that  equity  would  presume  that  it  had  been 
paid  under  the  circumstances.^ 

In  case  I.  it  was  said:  "It  was  fifteen  years,  four 
months  and  twenty-five  days  after  the  sealed  note  of  the 
plaintiff's  testator  matured  before  this  action  was  instituted 
for  its  recovery.  No  legal  presumption  of  payment,  such 
as  unrebutted  the  court  would  be  bound  to  declare  a.s  a 
conclusion  of  law,  arose  in  that  time,  for  the  authorities 
all  agree  in  fixing  twenty  years,  from  analogy  to  the  English 
statute  of  limitations  concerning  real  estate,  as  the  period 
necessary  to  such  a  presumption.  But  the  question  is 
whether  the  time  that  did  elapse  was  competent  in  connec- 
tion with  such  circumstances  as  were  offered  to  go  to  the 
jury  as  ground  for  their  presuming  payment  of  the  note. 
*  *  *  The  competency  of  such  evidence  does  not 
depend  on  a  particular  period  of  years,  though  its  effect 
will  be  proportioned  to  their  number.  The  presumption 
strengthens  as  the  time  approaches  to  twenty  years,  and  the 
circumstances  needed  to  establish  it  may  be  measured  by  a 
diminishing  scale.  The  further  the  time  stops  short  of 
twenty  years  the  more  cogent  and  decisive  must  be  the  cir- 
cumstances relied  on.  Just  as  the  further  we  advance  be- 
yond twenty  years  we  require  more  persuasive  circum- 
stances to  rebut  the  legal  presumption.  Twenty  years 
assumed  as  the  point  for  that  presumption,  the  scale  is  re- 
versed by  which  we  measure  the  circumstances  that  tend  to 

»  Olendenning  v.  Thompson,  *22  S.  E.  Rep.  233  (V^a.). 
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establish  or  countervail  it.  In  both  instances  it  is  for  the 
jury  to  apply  the  proofs  under  the  direction  of  the  court. 
If  evidence  be  offered  which,  in  the  judgment  of  the  court, 
wil],  in  connection  with  the  lapse  of  time,  reasonably  tend 
to  convince  the  jury  that  the  sealed  debt  has  been  paid 
short  of  twenty  years,  or  that  it  has  not  been  paid,  not- 
withstanding that  period,  it  is  the  duty  of  the  court  to  re- 
ceive it,  and  to  submit  it  to  the  jury  with  such  instruction 
iis  shall  enable  them  to  estimate  it  at  what  it  is  really 
woilh.  The  point  to  be  attained  is  moral  conviction  of  a 
fact,  and  whilst  it  is  not  to  be  founded  on  evidence  insuffi- 
cient to  convince  reasonable  men,  we  are  not  to  exact 
mathematical  certainty,  nor  to  expect  more  than  moral 
demonstration.'* 

*'More  than  sixteen  years,"  it  was  said  in  case  III.,  "had 
eh\psed.  A  legal  presumption  of  payment  does  not,  indeed, 
arise  short  of  twenty  years,  yet  it  has  been  often  held  that 
a  less  period,  with  persuasive  circumstances  tending  to  sup- 
port it,  may  be  submitted  to  a  jury  as  a  ground  for  a  pre- 
sumption of  fact." 

In  case  IV,  it  was  said:  '* The  rule  is  well  established 
that  where  the  period  is  short  of  twenty  years  the  pre- 
sumption of  payment  nmst  be  aided  by  other  circumstances 
beyond  a  mere  lapse  of  time.  But  exactly  what  these  cir- 
cumstances mav  be  never  has  been,  nor  never  will  be,  de- 
fined  by  the  law.  There  must  be  some  circumstances,  and 
where  there  are  any  it  is  safe  to  leave  them  to  the  jury. 
Here  there  were  several  circumstances.  No  certificate  was 
given  by  the  justice  that  he  had  issued  execution,  to  which 
there  was  a  return  of  nutta  bona;  and  this  was  important, 
as  the  record  still  remained  before  the  justice,  who  might 
receive  the  money  or  collect  it  by  execution.  And  there 
wsis  the  pregnant  circumstance  that  the  plaintiff  produced 
hearsay  evidence  that  the  transcript  was  genuine,  and  that 
the  justice  had  said  that  the  docket  was  lost.  The  justice  was 
not  produced  himself  to  show  that  the  docket  was  lost  and 
that  search  was  made  for  it.     This  would  have  been  un- 
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necessary  if  the  transcript  had  been  entered  in  any  reason- 
able  time ;  but  after  the  lapse  of  nineteen  years  and  seven 
months  it  would  seem  to  be  a  reasonable  duty  on  the  part  of 
plaintiff,  and  the  absence  of  which  might  fairly  be  taken 
into  consideration.  •  •  •  On  the  whole,  we  think  the 
judge  did  not  err  in  submitting  all  the  circumstances  in  evi- 
dence to  the  jury,  from  which,  if  they  were  satisfied,  they 
might  infer  or  presume  payment." 

In  case  V.  it  was  said:  *'That  a  complete  legal  presump- 
tion of  payment  of  a  bond  or  other  instrument  of  like  nature 
does  not  arise  short  of  twenty  years  is  well  settled;  but  it 
has  also  been  well  settled  that  a  shorter  period,  aided  by  cir- 
cumstances which  contribute  to  strengthen  the  presumption 
of  payment  by  lapse  of  time,  may  be  submitted  to  a  jury  as 
grounds  for  the  presumption  of  the  fact  of  payment. 
Slight  circumstances  may  be  given  in  evidence  for  that  pur- 
pose in  proportion  as  the  presumption  strengthens  by  the 
lapse  of  time;  but  still  they  must  be  such  as  aid  the  pre- 
sumption arising  from  time.  They  must  be,  as  it  is  said, 
persuasive  that  the  time  would  not  have  been  suffered  to 
elapse  had  the  debt  remained  unpaid.  *  *  *  To  aid  the 
presumption  of  payment  from  the  lapse  of  time  the  defend- 
ants offered  evidence  of  what  they  called  the  needy  circum- 
stances of  the  obligee,  and  the  easy  and  solvent  cii'cum- 
stances  of  the  obligor.  No  doubt  *  •  *  evidence  to 
prove  this  is  entirely  competent," 

In  case  VI.  the  court  said :  '  *The  circumstance  was  of  such 
a  nature  as  tended  strongly  to  support  the  theory  that  the 
note  had  been  paid.  The  conduct  of  R  on  that  occsision  was 
wholly  inconsistent  with  the  idea  that  the  note  was  unpaid. 
He  was  pressed  for  money,  and  if  the  amount  of  the  note 
was  then  due  him  and  his  partner  from  G  it  is  hardly  possi- 
ble that  he  would  not  then  have  demanded  its  payment." 

rule:  73. — A  statute  of  limitations  prohibits  the 
action  after  the  legal  period,  but  the  presamp- 
tion  of  law  arlsingr  from  lapse  of  timie  may  be  re- 
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butted  (a)/  And  tbe  term  fixed  by  tbe  statute 
of  limitations  can  not  be  sbortened  by  lapse  of 
time  alone  (b)/ 

After  twenty  3'ears  the  presumption  of  payiuent  arises, 
unless  there  are  circumstances  to  account  for  the  dehi>',  and 
if  there  are  no  such  circumstances  it  becomes  a  presumption 
of  law,  and  the  question  should  not  be  submittedto  the  jurv. 
**If  there  had  been  anv  circumstances,  anvthin*^  but  the 
lapse  of  time,  to  charge  the  jury  on,  that  should  have  been 
left  to  the  jury;  but  where  there  was  none  the  presumi)tion 
of  law  on  the  fact  is  that  the  judgment  was  satisfied.  The 
court  did  no  more,  and  if  they  had  done  less  they  would 
have  committed  an  error.  On  the  twenty  years  unexphiined 
there  was  nothing  to  leave  to  the  jury ;  the}-  had  no  belief  to 
exercise  on  it;  it  is  because  there  are  no  means  of  belief  or 
disbelief  the  presumption  of  fact  arises;  the  presumption 
holds  the  jilace  of  particular  and  undivided  belief.  It  pre- 
vails because  the  presumption  of  law  is  that  the  obligor  in 
that  long  time  has  lost  his  receipts  and  vouchers,  or  the  wit- 
nesses who  could  prove  the  payment  might  be  dead.  The 
jury  might  not  have  believed;  this  court  might  not  believe 
the  fact  of  payment,  but  that  specific  belief  is  not  necessary. 
For  wise  purposes  the  law  has  raised  this  general  presump- 
tion. The  laying  down  any  other  rule  would  be  destroying 
all  legal  presumption.  The  position  of  the  court  below  is 
justified  by  the  opinions  of  jiU  the  judges  in  England  in 
Graniwicke  v.  ASampson^^  that  *the  judges  have  bound  it 


J  Lyon  V.  Guild,  5  Heisk.  175; 
Tborpe  v.  Oorwin.  20  N.  J.  (L.) 
311;  Gregory  V.  Com.,  121  Pa.  St. 
611;  Baiber  v.  Jones,  02  X.  H. 
497;  Alston  v.  Hawkins.  105  N.  0. 
3,  and  note;  18  Am.  St.  Rep.  879; 
Be  Devereux,  19  Pa.  Co.  Ct.  Rep. 
267;  Anthony  v.  Anthony,  37  X.E. 
Rep.  386  (Mass.);  Clendennlng  v. 
Thompson.  22  S.  E.  Rep.  233 
(Va.);  Jameson  v.  Rixey,  26  S.  E. 
Rep.  861  (Va.) ;  Smith's  Estate,  36 
Atl.  Rep.  680;  Swatts  v.  Bowen,  40 


N.  E.  Rep.  10.57  (Ind,);  Delano  v. 
Smith,  142  Mass.  490;  8  X.  K.  Rep. 
644;  Bm-nside  v.  Dormon,  13  S.  E. 
Rep.  466  (S.  C);  Ex  parte  Walker, 
12  S.  E.  Rep.  126  (N.  C.) :  Uerman 
V.  WattP,  12  s.  E.  Rep.  437  (NO.): 
Delaney  v.  Brunetto.  23  X.  W.  Rt-p. 
22  (Wis.);  Cmrie  v.  Clark.  7  .'^.  E. 
Rep.  805  (X.  C.) ;  Be  Deverenx,  39 
Atl.  Rep.  225  (Pa.). 
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down  as  an  irrevocable  rule  that  if  there  be  no  demand  for 
money  due  on  a  bond  for  twenty  years  they  will  direct  a  jury 
to  find  it  satisfied  from  the  presumption  arising  from  length 
of  time/  "  ^ 

lUuHtralions, 

A. 

I.  A  in  1886  f^ves  B  a  bond  payable  in  1838.  In  1860  B  be^iD8  suit  on 
the  bond.  The  presumption  Lb  that  it  is  paid.  But  it  appears  that  in  1841 
A  stated  to  B  that  he  did  not  intend  ever  to  pay  the  bond,  as  B  had  taken 
so  much  from  their  father.  This  rebuts  the  presumption.  A  statute  pro- 
vides that  no  action  shall  be  brought  on  a  specialty  debt  after  twenty 
years  unless  the  debtor  during  or  after  that  time  has  made  a  new  promise 
to  pay  the  debt.  The  action  against  A  can  not  be  maintained,  notwith- 
Atanding  his  aclcnowledgment.* 

In  case  I.  it  was  said:  '*That  presumption  which  the  law^ 
raises  after  a  lapse  of  twent}-  years  that  a  bond  or  specialty 
has  been  paid  is  in  its  nature  essentially  different  from  the 
l)ar  interj)osed  by  the  statute  of  limitations  to  the  recovery 
of  a  simple  contract  debt.  The  latter  is  a  prohibition  of  the 
atrtion,  the  former  prima  facie  obliterates  the  debt.  The 
bar  is  removed  by  nothing  less  than  a  new  promise  to  pay, 
or  an  acknowledgment  consistent  with  such  a  promise. 
The  presumption  is  rebutted,  or,  to  speak  more  accurately, 
docs  not  arise  where  there  is  affirmative  proof  beyond  that 
furnished  by  the  specialty  itself,  that  the  debt  has  not  been 
paid,  or  where  there  are  circumstances  that  sufficiently 
account  for  the  delay  of  the  creditor.  The  statutory  bar  is 
not  removed  without  a  new  promise  or  its  equivalent, 
because  suit  on  the  old  contract  is  prohibited,  and  the  deb- 
tor can  only  be  liable  therefore  on  the  contract  expressly 
made  by  the  new  promise  or  implied  from  an  acknowledg- 
ment of  continued  indebtedness,  the  old  debt  being  the  con- 
sideration for  the  new  engagement.  This  is  the  logic  of  the 
matter,  though    it    is   true   the   pleadings   have   not  been 

*  Copt^  v.  Humphreys,  14  S.  &  R.    Baent  v.  Kennicutt,  57  Mich.  268; 
21 ;  Webb  v.  Dean,  21    i'a.  St.  31 ;    23  N.  W.  Rep.  808. 

«  Reed  v.  Reed,  46  Pa.  St.  239. 
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moulded  accordingly.  We  still  declare  on  the  old  debt,  and 
give  the  new  promise  in  evidence;  but,  notwithstanding  the 
incongruity,  the  liability  which  the  law  enforces  arises  out  of 
the  new  contract.  *  ♦  •  The  statute  of  limitations  is  a 
bar  whether  the  debt  is  paid  or  not.  Not  so  where  suit  is 
brought  on  a  sealed  instrument.  The  fact  of  indebtedness 
is  then  in  controversy,  and  the  legal  presumption  of  pay- 
ment from  lapse  of  time  is  nothing  more  than  a  transfer  of 
the  omis  of  proof  from  the  debtor  to  the  creditor.  Within 
twenty  years  the  law  presumes  that  the  debt  has  remained 
unpaid,  and  throws  the  bui^den  of  proving  payment  upon 
the  debtor.  After  twenty  years  the  creditor  is  bound  to 
show  by  something  else  besides  his  bond  that  the  debt  has 
not  been  paid,  because  the  presumption  raises  only  a  pHma 
fade  case  against  him.  It  must  be  borne  in  mind  that  the 
presumption  from  lapse  of  time  is  not  that  there  is  no  con- 
tract existing  between  the  parties.  If  it  were,  proof  of  a 
new  contract  might  be  necessary.  It  is  only  an  inference 
that  the  debtor  has  done  something  to  discharge  the  debt, 
to-wit,  that  he  has  made  payment.  Hence  it  is  rebutted  by 
simple  proof  that  payment  has  not  been  made,  and  the  facts 
being  established,  whether  they  are  sufficient  to  rebut  it  is 
a  question  for  the  court  and  not  for  the  jury.  The  pre- 
sumption is  one  drawn  by  the  law  itself  from  a  given  state 
of  facts,  and  whether  it  exists  or  not  is  necessarily  for  the 
court.'* 

The  character  of  the  creditor  for  sti*ictness  and  closeness 
in  the  collection  of  his  debts  is  revelant  on  the  presumption 
of  payment  by  lapse  of  time.^  For  a  like  reason  in  a 
Pennsylvania  case  it  is  said:  **While  on  the  one  hand  the 
party  seeking  to  recover  a  demand  may  introduce  any  cir- 
cumstance, however  slight,  having  a  tendency  in  the  least 
degree  to  defeat  the  presumption  (of  payment),  so  he  who 
relies  on  it  may  strengthen  and  support  it  by  any  fact  which 
legally  and  naturally  has  that  effect.  In  the  present  case 
the  heirs  of  a  man  are  seeking  indirectly  to  recover  a  claim 

1  Leiper  v.  Erwin,  5  Yerg.  97;     Kilpatrick  v.  Brasbaer,  10  Heisk- 
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due  more  than  thirty  years  before  suit  brought.  To  show 
that  this  man  in  his  lifetime  and  during  the  progress  of 
these  thirty  years  was  in  needy  circumstances  and  pressed 
by  his  creditors  in  various  suits  for  large  sums  of  money 
which  ended  in  the  recovery  of  judgments  and  executions 
iigainst  him,  was  but  calling  in  aid  of  the  legal  presumption, 
the  strong  natural  inference  that  one  so  harassed  by  his 
creditors,  and  apparently  in  want  of  money  for  the  payment 
of  his  debts,  would  not  have  permitted  his  debtor  to  a  large 
amount  to  escape  for  so  long  a  time  a  demand  of  payment 
by  suit.  •  *  *  But  it  is  said  the  record  of  these  judg- 
ments should  not  have  been  received,  because  it  appeared 
all  of  them  had  been  satisfied.  But  though  this  circum- 
stance may  have  weakened  the  effect  their  introduction  was 
intended  to  produce,  it  certainly  did  not  altogether  destroy 
it."i 

The  presumption  of  payment  arising  after  twenty  years 
from  the  accrual  of  a  right  to  a  legacy,  may  be  rebutted  by 
the  positive  testimony  of  the  legatee  that  payment  has  not 
been  made.^ 

B. 

I.  A  mortgage  given  by  A  to  B  falU  due  in  July,  1S19.  Proceedings 
to  foreclose  it  are  commenced  in  June,  1839.  In  a  subsequent  action  to 
recover  possession,  defendant  asks  tbat  it  shall  be  submitted  to  the  jury 
whether  from  lapse  of  time  payment  should  not  be  presumed  to  have 
been  made  before  its  foreclosure.  A  statute  of  the  State  provides  that 
*'after  the  expiration  of  twenty  years  from  the  time  the  right  of  action 
shall  accrue  upon  any  sealed  instrument  by  the  payment  of  money,  such 
right  shall  be  presumed  to  have  been  extinguished  by  payment.^*  No 
presumption  can  arise  from  mere  lapse  of  time  short  of  twenty  years.^ 

* 'We  take  it,"  said  the  court  in  Grafton  Bank  v.  Doe^^ 
**to  be  well  settled  that  courts  are  never  at  liberty  to  pre- 
sume payment  from  mere  lapse  of  time  in  any  period  less 
than  that  which  is  fixed  by  the  statute  of  limitations.  To 
hold  otherwise  would  virtually  be  a  repeal  of  the  statute. 

*  Levers  v.  Van  Buskirk,  4  Pa.  St.  "  Ingraham  v.  Baldwin,  9  N.  Y. 

314.  45. 

«  Magee  v.  Bradley.  35  Atl.  Rep.  <  19  Vt.  467. 
103  (N.  J.). 
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No  doubt  lapse  of  time,  connected  with  other  circumstances, 
and  evidence  tending  to  prove  paj'^ment,  may  legitimately 
aid  in  establishing  the  fact."  But  if  besides  the  lapse  of 
time  there  are  other  circumstances  showing  that  payment 
has  been  made  the  jury  may  presume  payment.^ 

Presumption  of  payment  of  a  bond  can  not  be  raised  by 
a  lapse  of  less  than  the  statutory  time  alone ;  in  connection 
with  other  circumstances  alone  it  may.  In  Henderson  v. 
Lewis^  judgment  had  been  recovered  on  a  bond  which 
became  due  eighteen  years  and  three  months  before  suit  was 
brought ;  during  this  time  there  had  been  indorsed  on  it  a 
credit  of  a  year's  interest  and  a  small  part  of  the  principal. 
On  appeal  the  court  said:  **The  rule  with  respect  to  the 
presumption  to  be  drawn  from  lapse  of  time  is  derived  by 
analogy  from  the  English  statute  of  limitations  concerning 
writs  of  entry  jnto  land,  and  the  statute  of  limitations  con- 
cerning writs  of  error;  and  it  is  adopted  by  courts  of  law 
and  by  courts  of  equity ;  by  the  former  not  only  in  the 
case  of  a  stale  claim  on  a  bond,  but  in  the  case  of  a  peace- 
able possession  of  a  franchise  or  incorporeal  right;  and  by 
the  latter  in  the  case  of  a  bill  by  a  mortgagor  to  redeem, 
and  in  the  case  of  a  bill  of  review.  Our  act  of  assemblv 
restrains  the  commencement  of  actions  for  recovering  the 
possession  of  lands  to  twenty-one  years  from  the  time  the 
right  of  entry  first  accrued;  but  the  rule,  as  styled  in  anal- 
ogy to  the  English  statute,  the  limitation  in  which  is  only 
twenty  years,  was  here  adopted  before  our  act  was  passed ; 
and  it  was  not  afterwards  worth  while  to  alter  it  merely  for 
the  sake  of  preserving  the  analogy.  But  the  rule  is  in  the 
nature  of  a  statute  of  limitations,  furnishing  not  indeed  a 
legal  bar,  but  a  presumption  of  facts,  and  although  less 
than  conclusive,  yet  prima  facie  evidence  of  it,  and  there- 
fore sufficient  of  itself  to  cast  the  burden  of  countervailing 
evidence  on  the  opposite  party.  When  less  than  twenty 
years  has  intervened,  no  legal  presumption  arises,  and  the 


1  Milledge  V.  Gardner,  33  Qa.  397 ;        ^9  S.  &  R.  379;  11  Am.  Dec.  733. 
Mayor  of  Kings  ton    y.   Homer,  1 
Cowp.  102. 
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case  not  being  within  the  rule  is  determined  on  all  circum- 
stances; among  which  the  actual  lapse  of  time,  as  it  is  of 
a  greater  or  a  less  extent,  will  have  a  greater  or  a  less 
operation.  All  this  is  so  clearly  stated  by  Lord  Mansfield, 
in  the  Winchehea  Causes ^^  as  to  leave  no  doubt  of  the 
origin  and  nature  of  the  rule.  In  the  case  of  a  debt 
accruing  by  reason  of  a  specialty,  it  was  necessary  for  the 
sake  of  convenience  and  repose  to  establish  some  certain 
period  after  which  payment  should  be  presumed  from  lapse 
of  time  alone;  and  that  period  was,  in  analogy  to  the 
statute  of  limitations,  fixed  at  twenty  years.  But  it  is  to  be 
observed,  there  is  an  obvious  distinction  between  length  of 
time  sufficient  in  itself  to  raise  a  legal  presumption  of  the 
kind  which  I  have  mentioned,  and  length  of  time  which, 
although  insufiicient  for  that  purpose  may,  nevertheless, 
in  connection  with  other  circumstances,  fairly  enter  into 
the  estimate  of  the  proof  to  be  derived  from  the  whole  evi- 
dence. The  rule  is  applicable  only  to  the  first,  because  no 
legal  presumption  of  the  fact  can  be  obtained  from  the  sec- 
ond, and  stabitur  presurnptioni^  donee  probetur  in  C0ntrarium 
can  not  be  predicated  of  it ;  it  is  a  matter  exclusively  for  the 
consideration  of  the  jury.  A  want  of  attention  to  this  has, 
I  apprehend,  given  rise  to  the  loose  dicta  of  Lord  Mansfield 
and  other  judges  of  the  length  of  the  time  necessary 
to  found  a  presumption  of  payment,  being  about  twenty 
years,  and  of  cases  having  been  left  to  the  jury  where  it 
was  but  eighteen.  To  deprive  the  rule  of  fixed  limit  would, 
besides  rendering  its  application  in  most  cases  difficult  and 
uncertain,  change  its  very  nature,  and  destroy  all  analogy 
to  the  statutes  of  limitations  from  which  it  was  derived.  If 
eighteen  years  be  left  to  the  jury  as  sufficient  in  one  case, 
•why  may  not  seventeen,  or  any  less  number,  be  left  to 
them  as  sufficient  in  another?  But  the  presumption  is  not 
subject  to  the  discretion  of  the  jury ;  they  are  bound,  where 
it  operates  at  all,  to  adopt  it  as  satisfactory  proof  till  the 
contrary  be  made  out ;  and  hence,  when  we  hear  of  less  than 
twenty  yeai-s  being  left  to  the  jury,  it  must  be  understood 

UBurr.  1962. 
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to  have  been  in  connection  with  other  circumstances,  and  not 
as  making  out  the  defendant's  case  in  the  first  instance,  but 
as  going  for  just  as  much  as  the  jury  might,  under  all  the 
circumstances,  estimate  it  to  be  worth.  In  the  case  before 
us  there  was  not  a  lapse  of  time  sufficient  to  authorize  a  pre- 
sumption of  payment,  and  as  there  was  nothing  in  aid  of  the 
time  which  actually  elapsed,  I  am  of  opinion  the  cause  was 
properly  put  to  the  jury." 

RULE   74.— The  presumption  of  payment  may  be  re- 

ApproTed  in  uox     ^»tt«d  Under  Rule   73  by  sliowingr  (at 
T.  Bn  w  r.  114  N.  c.      any  time  durinff  the  period  which  cre- 

«23;19S.  K.R<-p.866. 

ales  the  presumption)  an  acknowledsT- 
ment  of  the  debt  by  the  debtor  (a);  or  a  payment  of 
part  of  it  (b),  or  a  known  or  notorious  insolvency 
(C)  or  incapacity  (d)  of  the  debtor;  or  by  evidence  of 
the  relation  (e),  situation  (f),  or  intention  (o)  of  the 
parties;  or  by  other  circumstances  explanatory  of  the 
delay  (h). 

In  Hillary  v.  Waller  ^^  the  chancellor  said:  **Then  as  to  a 
presumption  of  title.  First  as  to  a  bond  taken,  and  no  in- 
terest paid  for  twenty  years;  nay,  within  twenty  years,  as 
Lord  Mansfield  has  said ;  but  upon  twenty  years  the  pre- 
sumption is  that  it  has  been  paid,  and  the  presumption  will 
hold  unless  it  can  be  repelled ;  unless  insolvency  or  a  state 
approaching  it  can  be  shown,  or  that  the  party  was  a  near 
relation,  or  the  absence  of  the  party  having  the  right  to  the 
money,  or  something  which  repels  the  presumption  that  a 
man  is  always  ready  to  enjoy  what  is  his  own." 

Illustrations, 

A. 

I.    A  gives  B  a  bond  for  the  payment  of  $300  in  1S17.    An  action  is 
brought  on  it  in  1S45.    The  presumption  tbat  it  is  paid  is  rebutted  by 

» 12  Ves.  267. 
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proof  that  in  1837  A,  in  the  presence  of  a  witness,  acknowledged  that  it 
was  still  due.^ 

II.  C  bringrs  suit  against  I)  on  h  bond  imyjibie  over  twenty  years,  be- 
fore action.  I)  during  this  time,  and  within  twenty  years,  admitted  that 
it  was  due,  but  said  be  had  a  defense  to  it.  Inhere  is'no  presumption  that 
it  was  paid.' 

III.  F  sues  6  on  a  bond  more  than  twenty  years  after  it  was  due.  But 
during  this  time  G  has  twice  stated  that  he  would  not  pay  it,  as  F  had 
obtained  more  than  he  from  their  father.  This  rebuts  the  presumption 
of  payment.' 

IV.  O  gives  H  mortgage  on  his  land  to  U  In  1854.  In  1874  H  dies,  leav- 
ing the  mortgage  to  his  daughter  M.  In  1879  M  asks  C  for  an  acknowl- 
edgment that  the  mortgage,  on  which  nothing  had  ever  been  paid,  was 
a  valid  security,  to  wblch  C  agrees,  making  a  memorandum  to  this  effect 
on  the  mortgage.  M  subsequently  assigns  the  mortgage  to  £,  who  sends 
it  to  C  to  get  an  admission  of  the  genuineness  of  his  signature.  C  keeps 
the  mortgage,  and  Hfterwards  states  that  it  is  lost.  These  facts  rebut  the 
presumption  of  payment.* 

In  case  f.  it  was  said:  '*The  legal  presumption  of  pay- 
ment which  the  law  allows  at  the  ex})iration  of  twenty  years 
after  the  debt  becomes  due  is  an  act  of  tenderness  toward 
the  debtor  which  is  sustained  by  the  absence  of  evidence, 
and,  like  other  presumptions,  must  yield  and  give  way  be- 
fore any  circumstances  and  facts  on  which  the  mind  can'rest 
with  satisfaction  by  which  it  is  rebutted  or  repelled.  It  has 
not  the  power  or  effect  of  a  positive  statutory  enactment  of 
limitation  or  oblivion  which  extinguishes  the  original  de- 
mand, and  requires  a  new  promise  to  pay  or  its  equivalent. 
The  mind  umst  be  free  to  admit  the  presumption,  and  if  the 
exhibition  of  facts  or  circumstances  .interdict  or  forbid 
the  conclusions,  the  protection  is  removed.  *  »  *  There 
could  be  no  doubt,  whatever,  that  an  acknowledgment  of  the 
debt   before   the   efflux    of    twenty    years    excluded    the 

^  £by  V.  Eby,  a  Pa.  St.  435;  Bis-  by  the  creditor  rebuts  thepresump- 

sell  V.  JaudoD,  16  Ohio  St.  498;  tion.    Shields  v.  Prlngle,  2  Bibb, 

Cartwright  v.  Kerman,  10    S.   E.  387;  Wanmaker  y.  Van  Bnskirk,  1 

Rep.    870    (N.  C);     Roberts  v.  Saxt.  Ch.  (X.  J.)  685. 
Smith,  21  S.  C.  455;  Runner's  Ap-        *  Stout  v.  Levan,  3  Pa.  St.  236. 
peal,  16    Atl.      Rep.   647    (Pa.) ;        «  Reed  v.  Reed,  46  Pa.  St.  239. 
Breneman^s  Appeal,  15  Atl.  Rep.        *  Murpby  v.  Coates,  33N.  J.(Eq.) 

rt56  (Pa.).    And  a  demand  proved  424. 
to  have  been  made  on  the  debtor 
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legal  presumption  of  payment.  The  question  raised  and 
argued  was  as  to  the  competency  of  an  acknowledgment 
after  the  expiration  of  twenty  years  from  the  time  the  bond 
became  due.  The  court  did  not  err  in  their  instruction  to 
the  jury.  The  burden  of  proof  lies  on  the  plaintiff;  and 
if  he  satisfies  the  jury  by  proper  evidence  that  the  defend- 
ant, after  the  expiration  of  twenty  years,  admitted  the  exist- 
ence of  the  debt,  it  would  be  converting  legal  presumption 
into  credulity  to  instruct  a  jury  that  they  were  authorized 
to  presume  payment  agjiinst  positive  evidence.  The  legal 
presumption  of  payment  would  be  changed  into  a  legal  and 
peremptory  bar,  contrary  to  all  authority." 

In  case  II.  it  was  said:  '*The  suit  was  not  brought 
within  twent}'  years  from  the  date  of  the  bond  and  the  debt 
payable.  Twenty  years'  delay  unaccounted  for  pays  the 
debt.  *  »  *  This  payment  is  by  operation  of  law. 
Aft^r  that  time,  if  not  accounted  for,  the  debt  is  presumed 
to  be  paid.  This  presumption  as  a  bar  is  conclusive  of  its 
payment  unless  it  is  rebutted  by  countervailing  proof. 
This  presumption  may  be  overcome  by  proofs  of  various 
kinds  of  facts  and  circumstances.  Payment  of  money  in 
part  discharge  of  the  present  existing  debt ;  an  acknowledg- 
ment that  the  debt  is  still  unpaid  and  due  will  rebut  this 
presumption  of  payment.  It  is  not  reasonable  to  presume 
a  debt  paid  which  the  debtor  says  was  not  paid." 

"It  would  be  absurd,"  said  the  court  in  case  III.,  *'for 
the  law  to  presume  in  the  case  of  such  admission  that  it  had 
been  paid.  All  presumptions  are  in  accordance  with  what 
is  usual,  not  against  it.  True,  the  defendant  added  to  his 
admissions  the  expression  of  a  purpose  not  to  pay,  giving 
as  a  reason  not  that  he  had  paid,  but  that  the  plaintiff  had 
obtained  more  than  he  had  under  the  will  of  their  common 
father.  This  might  be  important  if  it  was  necessary  to 
show  that  a  new  obligation  had  been  assumed,  but  it  only 
strengthens,  if  possible,  the  evidence  that  the  debt  remained 
unpaid." 

'•But  the  presumption  of  payment,"  it  was  said  in 
csise  IV.,  "which  arises  in  regard  to  mortgages  from   lapse 
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of  time,  without  payment  of  interest  or  demand  made,  is 
only  a  presumption,  and  it  is  one  which  may  be  rebutted. 
In  this  case  C  has  acknowledged  both  verbally  and  in  writ- 
ing that  neither  principal  nor  interest  has  been  paid.^' 

But  the  fact  that  the  debtor  had  during  the  twenty  yeai's 
said  to  a  stranger  that  he  would  not  pay  the  debt  (a  legacy) 
because  the  creditor  was  rich  enough  without  it,  was  held 
insufficient.  **Wheu  a  person,"  said  the  court,  *'in  con- 
versation with  a  stranger  respecting  the  claim  of  another, 
says  he  will  not  pay  it,  there  is  not  the  same  reason  for 
inferring  recognition  that  exists  when  the  creditor  requests 
and  its  debtor  refuses  payment.  In  the  latter  case  not  to 
deny  is  to  admit.  Besides  the  debt  is  claimed.  But  it  does 
not  concern  the  stranger  whether  the  claim  is  existing  or 
has  been  paid.  lie  has  no  right  to  ask  payment."^  The 
presumption  is  not  rebutted  by  an  admission  that  it  wjis  not 
paid,  made  by  the  mortgagor  more  than  twenty  years  before 
suit  was  Drought  to  foreclose  it.^  Whether  declarations  of 
the  judgment  debtor  tending  to  show  that  the  judgment  has 
not  been  paid  are  sufficient  to  overcome  the  presumption  of 
payment  arising  from  lapse  of  time,  is  for  the  jury.^  Nor 
is  the  presumption  rebutted  by  the  admission  of  non-pay- 
ment bv  one  of  two  co-obli<;ces.^ 


B. 

I.  T,  H  and  S  si^n  a  bond  payable  in  1S80.  Tbe  pre.sumption  in  1S81 
ia  that  it  is  paid.  But  it  appears  that  in  186S  T  became  bankrupt,  and 
his  assignee  paid  T*s  share  of  the  obligation.  This  rebuts  the  presump- 
tion which  had  arisen  in  favor  of  H  and  S.^ 


1  Bentley's  Appeal,  99  Pa.  St.  500. 

s  Simms  v.  Kearse,  20  S.  E.  Rep. 
19  (S.  C);  Gregory  v.  Com.,  15 
Atl.  Rep.  452  (Pa.). 

8  Smith  V.  Shoenberger,  34  Atl.. 
Rep.  964  (Pa.). 

^  Rogers  v.  Clements,  3  S.  E.  Rep. 
512  (N.  C). 

«Belo  V.  Spach,  85  N.  C.  192; 
Ilamlin  v.  HHmlin,  3  Jones  (Eq.) 
191.    Sous  to  the  payment  of  in- 


terest. Shields  v.  Pringle,  2  Bibb, 
387;  Dickson  v.  Gourden,  7  S.  E. 
Rep.  510  (S.  C).  But  the  evidence 
of  a  joint  obligor  of  a  bond  that  he 
had  not  paid  it  is  not  admissible  to 
repel  the  presumption  arising  from 
lapse  of  time.  Rowland  v.  Wind- 
ley,  86  N.  C.  36.  In  an  action  by 
the  State  to  foreclose  a  mortgage 
to  tbe  Real  Estate  Bank,  executed 
in  1837,  a  payment  made  by  de- 


RULE  74.]  THE    PRESUMPTION    OF    PAYMENT. 


401 


c. 

I.  A  judgment  is  entered  against  L  in  tbe  year  1818  for  over  one 
tliousand  dollars.  Tbe  presumption  in  1846  is  that  it  is  paid.  It  is 
shown  tliat  many  judgments  and  executions  were  issued  against  him  after 
that,  and  that  from  1820  to  the  present  time  he  was  insolvent  and  unable 
to  pay  his  debts.    This  rebuts  the  presumption  of  payment.^ 

II.  While  A  and  B  lived  in  Virginia,  A  gives  B  a  b(»nd  payable  in 
1811.  In  1812  A  removes  to  North  Garolina  and  then  to  Mississippi, 
where  he  lives  till  he  dies  in  1819.  He  Is  during  this  time  in  most  desti- 
tute circumstances  except  for  about  eighteen  months  at  one  time,  when 
he  is  in  possession  and  appears  to  be  the  owner  of  considerable  prop- 
erty. In  an  action  brought  on  the  bond  in  1837,  the  presumption  of 
payment  is  rebutted  by  his  insolvency.  And  the  fact  of  insolvency  is 
not  affected  by  the  interval  of  solvency  of  which  the  creditor  could  not 
have  known. ^ 

III.  The  presumption  of  tbe  payment  of  u  bond  being  rebutted  by 
proof  of  tbe  insolvency  of  the  obligor  during  all  the  time,  it  appears  that 
he  had  a  reversionary  interest  In  certain  shares  which  did  not  vest  in 
him  until  a  short  time  hefore  action  brought,  and  of  which  the  creditor 
was  ignorant.    This  does  not  affect  the  rebuttal.' 

IV.  The  issuance  and  return  of  an  execution  nulla  bona  is  a  circum- 
stance rebutting  the  presumption  of  tbe  payment  of  a  judgment  from 
lapse  of  time.^ 

In  case  I.  it  was  said:  *'It  is  a  well  established  rule  of  law 
that  where  a  debt  due  by  specialty  has  not  been  demanded 
by  the  plaintiff  or  acknowledged  or  recognized  by  the 
defendant  for  twenty  years,  and  nothing  is  shown  to 
account  for  the  delay,  the  debt  shall  be  presumed  to  have 
been  fully  paid  and  satisfied.     This  rule  applies  not  only  to 


fendant  to  a  former  attorney-gen- 
eral to  obtain  a  dismissal  of  a  pre- 
vious foreclosure  action  is  a  partial 
payment  which  will  break  the  pre- 
sumption of  payment  from  lapse  of 
time.  Duke  v.  State,  20  S.  W.  Rep. 
600  (Ark.). 

'  Farmer^^  Bank  v.  Leonard,  4 
Harr.  (Del.)  537;  McCleilan  v. 
(Jrofton,  6  Me.  334;  Fladong  v. 
Winter,  19  Ves.  197;  Wynn  v.  War- 
ing, 1  Term  Rep.  270;  Kilpatrick  v. 
Brashaer,  10  Heisk.  372 ;  Hopkirk 
V.  Page,  2  Brock.  20;    Knight  v. 
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McKinney,24  Atl.  Rep.  744  (Me.) ; 
Tunstall  v.  Withers,  11  S.  £.  Rep. 
566  (Va.).  But  see  Alston  v.  Haw- 
kins, 11  S.  E.  Rep.  164  (N.C.);  Be 
Devereuz,  39  Atl.  Rep.  225  (Pa.) ; 
Brown  v.  Wagner,  16  Atl.  Rep.  834 
(Pa.);  Milford  v.  Greenbush,  77 
Me.  330;  Paxton  v.  Rich,  7  S.  £. 
Rep.  531  (Va.). 

s  McKinder  v.  Littlejobn,  4  Ired. 
(L.)  198. 

*  McKinder  v.  Littlejohn.  1  Ired. 
(L.)  66. 

^«Black  V.  Carpenter,  3  Baxt.  350. 
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bonds,  but  to  mortgages,  judgments,  recognizance^,  decrees, 
and  other  debts  of  record.  If  the  presumption  is  not 
repelled  by.  sufficient  legal  evidence,  it  becomes  absolute 
and  conclusive,  and  the  jury  are  bound  to  render  a  verdict 
for  the  defendant,  although  they  may  individually  believe 
that  the  debt  has  not  been  paid.  The  rule  is^  founded  on 
the  common  experience  of  the  conduct  of  men  in  relation 
to  the  transaction  of  business ;  and  was  intended  for  the 
security  and  repose  of  society,  by  discountenancing  suits 
for  stale  demands  and  discouraging  the  laches  and  negli- 
gence of  parties  in  delaying  to  prosecute  their  claims  for  an 
unreasonable  length  of  time  when  they  had  the  means  and 
opportunity  of  enforcing  them.  The  rule  also  was  intended 
for  the  protection  of  the  debtor  whose  receipts  or  vouchers 
may  perhaps  be  lost,  or  witnesses  be  dead  or  removed;  or 
the  true  state  of  the  transactions  be  otherwise  obscured  bv 
lapse  of  time.  It  is  better  for  the  peace  and  repose  of 
society  and  the  ends  of  justice  that  the  presumption  arising 
from  lapse  of  time  should  be  adhered  to,  and  not  be  easily 
rebutted ;  although  in  many  cases  it  may  be  contrary  to  the 
actual  truth  of  the  case.  Although  this  rule  is  well  estab- 
lished, it  is  equally  well  settled  that  in  all  cases  the  pre- 
sumption of  payment  arising  from  lapse  of  time  may  be 
repelled  bj  countervailing  evidence  which  satisfies  the 
minds  of  a  jury  that  the  debt  is  still  due  and  unpaid.  The 
evidence  for  this  purpose  must  consist  ( 1 )  of  an  uncondi- 
tional and  unqualified  acknowledgment  or  admission,  either 
express  or  implied,  on  the  part  of  the  defendant  within 
twenty  yeai*s  of  the  justness  of  the  claim,  and  that  it  is 
still  due;  or  (2)  a  payment  on  account  of  either  the  prin- 
cipal or  interest,  either  of  which  is  an  implied  recognition 
of  the  debt;  or  (3)  the  situation,  condition  or  circum- 
stances of  the  parties,  such  as  the  absence  of  the  plaintiff 
or  the  defendant  in  a  foreign  country,  or  the  insolvency  or 
embarrassment  of  the  plaintiff  or  the  defendant.  There  is 
no  evidence  either  of  the  first  or  second  description.  But 
the  plaintiffs  contend  that  there  is  sufficient  and  competent 
evidence  of  the  third  description  to  rebut  the  presumption 
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of  payment  in  the  present  case.  The  question  is  presented 
whether  the  poverty  or  insolvency  of  the  defendant  or  a 
state  approaching  or  manifestly  tending  to  insolvency  is 
admissible  in  evidence.  The  court  are  of  opinion  that  it 
is.  The  indigent  circumstances  of  a  creditor  who  holds 
a  bond  and  had  the  opportunity  to  collect  it  from  the  debtor 
but  makes  no  demand  of  payment,  either  of  the  principal 
or  interest,  for  a  period  of  twenty  years,  afford  strong  pre- 
sumptive evidence  of  payment  or  satisfaction.  So  on  the 
other  hand  and  for  the  same  reason  the  indigent  circum- 
stances of  a  debtor,  his  hopeless  insolvency  and  inability  to 
pay  his  debts,  are  properly  admissible  in  evidence  for  the 
purpose  of  repelling  presumption  of  payment  or  satisfac- 
tion arising  from  lapse  of  time.  Therefore,  if  the  jury  are 
satisfied  that  the  defendant  was  in  such  a  state  of  indigence 
or  insolvency  since  the  year  1820,  that  he  was  unable  to 
pay  this  judgment  and  other  debts  which  had  priority  or 
preference,  the  presumption  of  payment  is  .repelled  and  the 
verdict  ought  to  be  for  the  plaintiffs.  But  if  the  jury  are 
satisfied  from  the  evidence  in  this  case  that  the  defendant, 
although  in  indigent  or  embaiTassed  circumstances  since  the 
year  1820,  had,  during  that  period,  either  from  visible  prop- 
erty or  from  other  resources  from  which  payment  might 
have  been  coerced  by  the  use  of  legal  process  either  against 
his  property  or  his  person,  the  means  of  paying  this  judg- 
ment and  other  judgments  having  a  priority  of  lien  upon 
any  land  or  real  i)roperty  which  he  may  have  had,  and 
also  all  other  debts,  which  by  the  use  of  legal  diligence 
could  have  been  made  to  have  a  priority  over  this  claim ;  or 
in  other  words,  if  it  appears  to  the  satisfaction  of  the  jury 
that  this  judgment  might  have  been  collected  by  the  use  of 
legal  process  at  any  time  since  the  year  1820,  the  presump- 
tive bar  from  lapse  of  time  is  not  removed,  and  in  such  case 
the  verdict  ought  to  be  for  the  defendant."  The  jury 
found  for  the  plaintiff. 

In  case  II.  it  was  said:  *^The  distinction  is  material  as 
I)reventing  the  possession  of  property  by  the  debtor  for  but 
a  short  period  from  counteracting  the  effect  of  insolvency, 
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:is  a  circumstance  repelliog  the  presumption  of  payment. 
For  if  the  debtor,  living  more  than  a  thousand  miles  from 
the  creditor,  and  in  a  situation  between  which  and  the  place 
of  the  creditor's  residence  there  was  but  little  communica- 
tion, should  have  had  in  possession  property  of  value  to 
pay  the  debt  but  for  a  very  short  time,  so  that  the  jury 
should  think  the  creditor  did  not  know  of  it  and  could  not 
get  payment  out  of  that  property,  it  might  be  regarded  as 
being  substantially  a  continued  insolvency;  especially 
where,  as  here,  the  debtor  seem??  barely  to  have  had  pos- 
session of  property  without  its  appearing  how  he  got  it  and 
whether  he  had  paid  for  it." 

In  case  III.  it  was  said:  '*The  presumption  raised  b}*^  a 
forbearance  for  twenty  years  may  be  repelled  by  evidence 
that  the  debtor  had  not  the  means  or  opportunity  of  pay- 
ing. *  *  •  The  circumstance  relied  on  is  not  sufficient 
to  withdraw  the  present  case  from  the  operation  of  this 
doctrine,  *  *  *  If  it  could  be  brought  home  to  the 
creditor  that  he  knew  of  this  interest  in  remainder,  an  in- 
ference of  negligence  in  forbearing  for  so  many  years  from 
any  effort  to  subject  it  to  his  demand  might  be  raised 
against  him,  but  as  the  intestate  himself  forebore  wholly, 
notwithstanding  his  necessities,  from  making  any  use  of 
this  interest,  it  might  be  that  he  was  ignorant  thereof,  and 
still  more  probable  tliiit  these  creditors  knew  not  of  it." 

In  another  case  it  was  said:  "The  only  true  rule  in  such 
a  case  is  to  require  such  a  state  of  insolvency  to  be  shown 
to  have  existed  during  the  entire  ten  years  after  the  maturity 
of  the  debt  as  will  prove  that  the  debtor  did  not  pay 
because  he  could  not^  and  nothing  short  of  this  will  the 
law  permit  to  destroy  its  own  inference  arising  from  the 
lapse  of  time.  Besides  this,  in  a  case  like  the  present,  the 
presumption  of  payment,  unlike  that  which  is  raised  of  the 
death  of  a  party  from  his  being  continually  absent  and  un- 
heard of  for  seven  years,  is  by  law  referred  to  a  particular 
period  of  time  and  has  relation  to  the  day  on  which  the 
debt  became  due."^ 

I  Grant  v.  Burgwyn,  84  N.  C.  550;  Powell  v.  Brinkley,  Biisb.  (N.  C.) 
1H4. 
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The  insolvency  of  the  debtor  will  not  rebut  the  presump- 
tion where  the  debt  was  secured.^ 


D. 

I.  M  sues  O  on  a  sealed  note  due  ia  1840.  The  suit  is  brought  in 
1861.  The  presumption  is  that  the  note  is  paid.  It  is  proved  that  be- 
tween 1840  and  1860  O  was  insane.    This  rebuts  the  presumption.* 

II.  In  calculating  the  twenty  years,  such  time  must  always  be  ex- 
ciuded  in  which,  for  any  reason,  the  creditor  had  no  legal  right  to  bring 
an  action  for  the  debt.' 

E. 

I.  A  mortgages  his  land  to  B.  A  is  a  son-in-law  of  B.  There  is  no 
presumption,  even  after  twenty  years  with  no  payment  or  demand  of 
interest,  that  this  mortgage  has  been  paid.^ 

II.  6  mortgages  his  land  to  C.  After  a  lapse  of  time  in  which  the 
presumption  of  payment  would  arise,  the  rule  is  different  where  it  ap- 
pears that  6  had  died  many  years  before,  leaving  a  wife  and  children  in 
poor  circumstances.^ 

III.  A  father  left  his  son  A  certain  land  having  a  doubtful  title,  with 
the  provision  that  should  it  be  recovered  from  him  at  law  B,  another 
son,  should  pay  him  a  certain  sum  from  the  estate.  The  land  is  taken 
from  A  by  legal  process  in  1742.  In  1788,  A  sues  B's  executor  for  the 
sum.  The  presumption  Js  that  B  has  paid  A.  It  appears,  however,  that 
B  *^had  amused  A  until  his  death  in  1786,  with  promises  of  providing 
for  him  by  his  will,'*  which  he  never  did.  The  presumption  of  payment 
is  rebutted.' 

In  cases  I.  and  II.  it  was  said:  **The  very  situation  of 
the  parties  is  of  itself  sufficient  to  rebut  the  pi^esumption. 
The  mortgagor  was  a  near  relative;  he  had  married  the 
daughter  of  the  mortgagee  and  had  issue.  The  mortgagor 
died  many  years  ago,  leaving  his  wife  and  children  in  pos- 
session. They  were  not  in  a  situation  to  pay  either  princi- 
pal or  interest.     To  have  exacted  the  payment  might  have 

>  Wiley  V.  Lineberry,  89  N.  0.16.  ^  Wan  maker  v.   Van  Buslcirk,  1 

s  Bf cClellan  v.  Crofton,  6  Me.  334.  Saxt.  Ch.  (N.  J.)  685. 

»  Criss  V.  Criss,  28  W.  Va.  388.  »  Id. 

As  to  the  effect  of  stay  laws  during  ^  Eustice  v.  Gasklns.   1    Wasti. 

the  time  see  Tunstall  v.  Withers,  (Va.)  188. 

11  8.  E.  Rep.  567  (Va.) ;  Shubrick 

V.  Adams,  20  S.  C.  49. 
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brought  distress  upon  those  who  depended  upon  this  prop- 
erty for  support,  and  would  have  been  harsh  to  say  the 
least  of  it.  To  suffer  the  mortgage  to  remain  without  com- 
pelling payment  was  a  reasonable  indulgence,  and  ought 
not  to  be  set  up  now  for  the  purpose  of  defeating  the  claim. 
One  gi*ound  for  a  presumption  of  payment  growing  out  of 
a  lapse  of  time,  is  that  a  man  is  always  ready  to  enjoy  what 
is  his  own.  Whatever  will  repel  this,  will  take  away  the 
presumption  of  payment,  and  for  this  payment  it  has 
been  held  sufficient  that  the  party  was  insolvent  or  a  near 
relation." 

In  case  III.  Marshall,  who  was  then  at  the  bar,  argued  as 
follows:  *^I  admit  that  length  of  time  which  induces  a 
presumption  that  a  claim  has  been  satisfied  will  create  an 
equitable  bar.  But  this  presumption  may  be  repelled  by 
testimony  accounting  for  the  delay,  and  in  this  case  there 
is  a  sufficient  reason  assigned  and  proved  for  the  appellant's 
not  asserting  his  right  at  an  earlier  day.  It  appears  that 
the  testator  of  the  appellee  had  been  long  married  without 
having  children ;  that  he  acknowledged  his  brother's  lenity 
in  not  coercing  satisfaction  of  his  claim,  and  promised  to 
make  him  an  ample  provision  at  his  death."  The  court 
agreed  with  this  view  of  the  case,  saying:  *'The  judge  who 
pronounced  the  decree  of  reversal  in  this  case  seems  to  have 
considered  no  other  question,  but  the  presumption  against 
the  demand  on  account  of  its  antiquit}'.  It  is  undoubtedly 
true,  in  general,  that  a  right  for  a  length  of  time  unaffected 
is  subject  to  a  presumption  of  its  having  been  satisfied 
sufficiently  strong  to  defeat  it.  But  it  is  equally  true  that 
this  presumption  may  be  opposed  by  circumstances 
accounting  for  the  forbearance.  In  this  case  we  think  a 
sufficient  reason  for  the  delay  is  assigned  and  satisfactorily 
proved." 

No  presumption  of  payment  from  lapse  of  time  arises 
from  one  who,  as  a  purchaser  at  partition  sale,  was  decreed 
to  pav  monev  to  himself  as  executor  of  one  of  the  heirs. ^ 

JXewnian  v.  Clybnra,  19  S.  E.  Kep.  913  (S.C). 
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*  P. 

I.  A  bond,  made  by  B  to  A  in  1784,  is  sued  on  in  1815.  Tbe  action  is 
brou^i^ht  in  England,  where  A  has  always  lived.  But  from  1792  U>  1815 
B  has  resided  in  America.    The  presumption  of  payment  is  rebutted.^ 

II.  Rent  of  a  house  becomes  due  on  December  25, 17d4,  but  is  not 
sued  for  till  1816.  One  of  the  parties  resides  in  England,  the  other  in 
America.  The  breaking  out  of  the  war  between  the  countries  and  the 
distance  between  the  parties  prevents  the  presumption  of  payment  from 
arising.' 

in.  During  the  period  the  time  is  running  the  parlies  live  in  the 
South ;  the  war  is  flagrant  and  the  courts  are  closed.  This  rebuts  the 
presumption.' 

"The  principle  upon  which  the  presumption  of  payment 
arises  from  the  lapse  of  time  is  a  reasonable  principle  and 
may  be  rebutted  by  any  facts  which  destroy  the  reason  of 
the  rule.  That  no  presumption  could  arise  during  a  state 
of  war,  in  which  the  plaintiff  was  an  alien  enemy,  is  too 
clear  to  admit  of  doubt.^ 

I.  A  bond  payable  on  demand  Is  executed  in  1843.  A  suit  is  brought 
•n  It  in  1867.  The  presumption  is  that  it  has  been  paid.  It  appears 
that  though  payable  on  demand,  it  was  not  the  intention  of  either  party 
that  it  should  be  paid  till  a  future  time. '  Tbe  presumption  is  rebutted.' 

II.  A  surety  to  a  note  under  seal,  against  which  by  lapse  of  time  a 
presumption  of  payment  has  arisen,  is  asked  during  this  time  to  sell  his 
land  to  another.  He  replies  that  he  can  not,  as  the  creditor,  if  he  does, 
will  push  him  on  the  note,  which  he  has  promised  not  to  do  during  his 
lifetime.     This  rebuts  tbe  presumption  of  payment.* 

In  case  I.  it  was  said:  ^'Do  sufficient  circumstances  exist 
in  this  case  to  rebut  the  presumption  of  payment?     I  think 


1  Newman  v.  Newman,  1  Stark. 
101 ;  Helm  v.  Jones,  3  Dana,  88. 

*  Bailey  v.  Jackson,  16  Johns. 
210;  8  Am.  Dec.  309;  Shields  v. 
Pringle,  2  Bibb,  387. 

9  Hopkirk  V.  Page,  2  Brock.  20; 
G  wyn  V.  Porter,  5  Heisk.  264 ;  Jack- 
son V.Pierce,  10  Johns. 416;  Mont- 
gomery V.  Bruere.  4  N.  J.  (L.)  266; 


Hale  V.  Pack,  10  W.  Va.  146; 
Thomas  v.  Hunnicutt,  64  Ga.  337 ; 
Kilpatriok  v.  Brashaer,  10  Heisk. 
372;  Cannon  v.  Mathis,  Id.  676. 

^Marshall,  C.  J.,  in  Dunlop  v. 
Ball,  2  Crancb,  184. 

»  Hale  V.  Pack,  10  W.  Va.  146. 

•  Fisher  v.  Phillips,  4  Baxt.  243. 
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SO.  The  bond,  it  is  true,  was  payable  on^deinuDd,  but  the 
accompanying  circumstances  show  conclusively  that  neither 
the  obligors  nor  the  obligee  expected  this  bond  to  be  paid 
promptly.  It  is  true  a  legal  cause  of  action  arose  the 
day  the  bond  was  executed ;  but  it  would  have  been  a  gross 
breach  of  good  faith  if  the  obligor  had  sued  on  it  promptly. 
*  *  *  The  bond  in  this  case  was  given  by  the  members 
of  a  mercantile  firm  to  a  brother  of  one  of  the  obligors. 
It  was  given  for  money  advanced  to  them  to  be  used  in 
their  business.  And -the  obligee  borrowed  it  for  the  ex- 
press purpose  of  letting  them  have  the  use  of  it  in  their 
business.  Their  credit  was  not  sufficient  to  enable  them  to 
borrow  this  money,  and  the  obligee  borrowed  it  on  his  own, 
simply  for  their  accommodation.  The  whole  object  of  this 
arrangement  would  have  been  defeated  by  the  obligee  de- 
manding the  payment  of  the  bond  promptly.  Presumption 
of  payment,  under  such  circumstances,  would  be  as  un- 
reasonable as  the  presumption  that  a  bond  was  paid  before 
it  was  due.  Abating,  therefore,  such  reasonable  time  after 
the  bond  was  given  before,  according  to  the  understanding 
of  the  parties,  it  was  to  be  paid  *  *  *  and  the  time 
during  which  presumption  of  payment  could  arise  in  this 
case,  would  be  much  less  J:han  twenty  years." 


H. 


I.  A  deed  of  trust  to  secure  a  debt  is  made  and  recorded  in  June, 
1841.  There  are  frequent  sales  of  the  land,  some  by  the  grantor  and 
those  claiming  under  him,  and  the  purchasers  have  no  actual  notice  of 
the  deed  of  trust  until  1876.  These  facts  rebut  the  presumption  of  pay- 
ment by  lapse  of  time.' 


»  Bowie  V.  Poor  School  Society, 
75  Va.  300.  For  other  circum- 
stances which  may  rebut  the  pre- 
sumption of  payment  from  lapse  of 
time,  see  Ross  v.  Ellsworth,  49  Me. 
416;  Hendrick  v.  Bannister,  12  La. 
Ann.  373;  Wernet  v.  Mississquoi 
Lime  Co.,  46  Vt.  468;  Tomlin  v. 
Howe,  1  Gilmer  (Va.),  8;  Lewis  v. 


Schwern,  93  Mo.  26;  McCamant  v. 
Roberts,  26  S.  W.  Rep.  731  (Tex.) ; 
Criss  V.  Criss,  29  W.  Va.  388;  Mc- 
Oleary  y.  Grantham,  11  S.  £.  Rep. 
449  ( W.  Va.) ;  Morris  v.  Tomlin- 
son,  10  S.  £.  Rep.  476  (N.  C); 
Weiborn  v.  Austm,  8  South.  Rep« 
280  (Ala.) ;  Semple  v.  Glenn,  6 
South.  Rep.  46  (Ala.). 
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In  Oregon  it  is  held  that  where  the  court  has  charged 
that  the  presumption  of  payment  after  twenty  years  may 
be  rebutted  by  a  preponderance  of  testimony  showing  that 
plaintiff  had  used  diligence  to  enforce  his  judgment,  or  that 
defendant  was  insolvent  for  twenty  years  prior  to  the  be- 
ginning of  this  action,  or  other  circumstances  tending  to 
excuse  the  plaintiff  for  non-issuance  of  execution  within  the 
twenty  years,  it  is  error  to  refuse  to  further  instruct  that 
the  presumption  of  payment  may  be  repelled  by  any  evi- 
dence of  the  situation  of  the  parties,  or  other  circumstances 
tending  to  satisfy  the  jury  tdat  the  debt  is  still  due.^  The 
presumption  of  payment  was  held  to  be  rebutted  where  it 
was  shown  that  during  the  time  the  creditor  had  brought 
suit  for  the  debt,^  that  the  debt  was  payable  on  the  death 
of  two  persons,  one  of  whom  was  still  alive,^  or  that  there 
was  no  one  having  a  right  to  sue  for  the  debt.^ 

RULE  75.— A  presumption  of  payment  other  than  by 

lapse  of  time  will  arise  from  the  pro- 
cited  arguendo  in 

Goff  T.  stonghton        duction  of  a  receipt  from  the  credit- 
state  Bt  ok,  78  wu.  5/a\^  a«-  j  m^xm^ 

ios;9L.  R.  A.  860.        ^rs    (A);  from  the  possession  by  the 
ApproTed    In  Br-        debtor  of  the  secuHty  or  oblifiration 

hart  ▼.  Dietrich,  118  ^  ^ 

Mo.  428;  Grimes T.        (b),  or  f^om  its  Cancellation  (c);  f^om 

Hillary,  160 ni.  Ml;  .     ^ 

86  N.  B.  Rep.  977;        the  payment  of  a  later  debt  (D);  f^om 

S^AriT.^iSi'^  s *w.*        ^^^  paaslngr  of  money  or  obligrations 
Rep.687;  rirstNat.        between    debtor    and    creditor    after 

Bank  y.   Htirrls,  7 

Wash.  180;  84  Pae.        the  debt  is  due  (£);  from  the  custom 

of  trade  (f);  or  from  other  circum- 
stances raisingr  an  inference  of  payment'  (O).  But 
this  presumption  is  rebuttable  by  evidence  of  facts  in- 
consistent with  the  presumption  of  payment  (h). 

^Beekman  v.  Hamlin,  19    Ore.  *  Dwight  v.  Eastman,  20  Atl.  Rep. 

388;  81  Pac.  Rep.  707.  594  (Vt.). 

*  Allen  V.  Sawtelle,  7  Gray,  165;  «  Long  y.  Clegg,  94  N.  C.  763. 

McCormick  v.  Elliott,  43  Fed.  Rep.  '  Northrop  v.  Knott,  46  Pac.  Rep. 

469 ;  Wilson  y .  Pearson,  9  S.  E.  Rep.  599  (Gal.) . 

707  (X.  C).    But  see  Wilson  v.  *  For  illustrations  of  cases  wliere 

Wilson,  7  8.  E.  Rep.  490  (S.  C).  payment  has  been  presumed  from 
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lUnstratio'iis, 

A. 

I.  A  claims  a  horse  in  B*b  possession.  B  produces  a  receipt  signed 
by  A  for  a  sum  of  money  for  a  liorse.  The  presumption  is  that  A  had 
sold  the  horse  to  B  and  had  received  the  purchase-money. * 

II.  B  sues  0  on  a  note  payable  in  1885.  C  produces  a  receipt  given 
by  B  to  C  subsequent  to  the  maturity  of  the  note,  and  expressed  to  be 
**in  full  of  all  demands.*^  The  presumption  is  that  the  note  has  been 
paid.* 

III.  A  gives  an  order  on  B,  stating  that  S  wishes  to  buy  goods  of  B, 
and  that  A  will  be  responsible  for  S.  S  indorses  on  the  order  a  receipt 
for  goods  'Uo  the  amount  of  $100.^^  The  presumption  is  that  S  had  re- 
ceived the  goods  from  B  to  that  amount.*, 

IV.  A  sues  B  on  an  account,  who  pleads  payment,  and  produces  a 
check  for.  the  amount  drawn  on  his  banlc  and  indorsed  by  A.  This  is 
presumptive  evidence  of  payment,  though  without  the  indorsement  by 
A  it  would  not  be.^ 

V.  A  sues  B  on  a  note  made  by  the  latter.  On  the  note  were  written 
these  words:  ^^Cr.  by  cash  rec^d,  $20,'^  through  which  a  penmarlc  had 
been  drawn.  The  presumption  is  that  the  sum  of  $20  had  been  paid  on 
the  note.' 

VI.  The  question  is  whether  A  has  paid  B  a  debt  due  him.  An  ac- 
count in  B^s  hand  and  receipted  by  B  is  produced  for  the  amount.  The 
presumption  Is  that  A  has  paid  B.' 


circumstances,  see  Patton  v.  Ast,        ^Rawson  v.    Adams,  17  Johns. 

7  S.  &  R.  116;  First  Nat.  Banlc  v.  180;  Child  v.  Moore,  6  N.  H.  83. 
McManigle,  69Pa.  St.l56;Shlnkle       ^  Egg  v.   Barnett,  3  Esp.    Cas. 

V.  First  Nat.  Bank.  22  Ohio  St.  617 ;  196. 

Pope  V.  Dodson,  58  111.  860;  Fuller  ■  Graves  v.  Moore,  7  T.  B.  Mon. 
V.  Smith,  5  Jones  (Eq.)  192;  Rock-  841.  While  an  indorsement  of  the 
well  V.  Taylor,  41  Conn.  55;  Wood  payment  of  interest  on  a  note  is 
V.  Hardy,  11  La.  Ann.  760;  Vimont  prima fadt  evidence  that  such  pay- 
V.  Welch,  2  A.  K.  Marsh.  12;  Car-  mentwas  made  by  the  maker,  such 
son  V.  Lineberger,  70  N.  C.  173;  presumption  is  rebutted  by  the 
Robinson  v.  Allison,  86  Ala.  525;  testimony  of  the  maker  to  the  con- 
Walls  V.  Walls,  170  Pa.  St.  48;  32  trary.  Bell  v.  Campbell,  25  S.  W. 
Atl.  Rep.  649.  Rep.  859  (Mo.). 

1  Obart  V.  Letson,  17  N.  J.  (L.)        *  Harrison   v.  Harrison,  9   Ala. 

78.  78. 

«  Marston  v.  Wilcox,  2  111.  270. 
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VII.  K  porchases  goods  from  W  and  is  sued  by  W  for  their  price. 
K  produces  receipts  for  the  purchase-money  signed  by  W.  The  pre- 
sumption is  that  W  has  been  paid.' 

VIII.  A  credit  is  entered  on  the  baclc  of  a  bond.  It  bears  some  evi- 
dence of  an  attempt  to  erase  it,  but  is  legible.  The  presumption  is  that 
the  payment  has  been  made.* 

IX.  The  acknowledgment  of  receipt  of  the  purchase  money  in  a  deed 
raises  a  presumption  of  payment,  though  not  a  conclusive  one.' 

**Th6  credit  which  was  indorsed  upon  the  note/'  it  was 
Haid  in  case  Vm  in  undoubtedly  equivalent  to  an  admission 
by  him  that  so  much  as  was  credited  has  been  paid,  and 
there  is  no  principle  of  evidence  which  will  allow  a  person 
after  he  has  admitted  a  fact,  even  if  the  admission  is  by 
parol,  and  not  in  writing,  to  do  away  the  force  of  the  ad- 
mission by  an  after  denial  or  withdrawal  of  it.  Though  it 
be  afterward  denied,  if  it  were  by  parol  only,  or  if  it  be  in 
writing,  though  it  be  afterward  erased  or  obliterated,  the 
admission  is  nevertheless  evidence  against  the  person  mak- 
ing it,  and  is  entitled  to  all  the  weight  of  evidence  of  that 
sort,  until  explained  away  or  disproved  by  him." 

In  case  YII.  it  was  said :  ''K  buys  a  lot  of  merchandise 
from  W,  and  makes  him  two  payments  at  such  dates  and 
intervals  of  time  as  would  likely  accrue  in  the  management 
of  such  matters.  The  creditor  party,  diligent  in  claiming 
and  collecting  his  dues,  call  for  his  money;  the  debtor 
party,  equally  vigilant  in  guarding  his  rights,  exacts  a  receipt 
which  is  executed  and  delivered ;  and  now  when  offered  in 
proof  it  is  rejected  because,  forsooth,  it  may  be  false  and 
fraudulent,  and  filled  up  to  meet  the  case.  And  so  it  may, 
and  so  the  sun  which  has  risen  in  the  east  for  six  thousand 
years  may  not  do  so  to-morrow.  Experience,  however, 
would  warrant  a  different  conclusion ;  and  so  the  experience 
of  human  conduct  as  to  transactions  similar  to  this  would 
justify  a  different  presumption.     Where  an  order  for  the 

>  Wooten v.Xall,  IS  Ga.609.  And  'Laws. Contr.,  §414;  Eshleman's 

see  Scruggs  v.  Bibb,  33  Ala.  481,  as  Estate,  12   Atl.    Rep.  905  (Pa.) ; 

to  a  receipt  ''in  full  of  all  claims.''  Crowe  v.  Oolbeth,  24  N.  W.  Rep. 

*  Clarlc  V.  Simmons,  4  Port.  (Ala.)  478  (Wis.) . 
14. 
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payment  of  iiioDey  or  the  delivery  of  goods  is  found  in  the 
hands  of  the  drawee  or  a  promissory  note  is  in  the  posses- 
sion of  the  maker,  a  legal  presumption  is  raised  that  he  has 
paid  the  money  due  upon  it  or  delivered  the  goods  ordered. 
So  a  bank-note  will  be  presumed  to  have  been  signed  before 
it  was  issued,  though  the  signature  be  torn  off,  such  being 
the  orderly  course  of  such  business.  The  same  presump- 
tion and  for  the  same  reason  arises  in  favor  of  the  genuine- 
ness of  these  instruments,  subject  to  be  rebutted  to  be  sure; 
as  are  all  other  presumptions.''  But  receipts  are  not  pi'ima 
facie  evidence  of  payment  without  proof  of  their  execution,^ 
In  Louisiana  a  presumption  of  payment  does  not  arise 
from  the  failure  of  the  claimant  to  include  the  debt  in  the 
schedule  filed  by  him  on  a  cession  of  his  goods  when  he 
was  ignorant  of  his  rights  at  the  time  the  schedule  was 
made.  2 


B. 


I.  A  draft  payable  to  his  own  order  drawn  by  T  on  C  is  found  in  the 
possession  of  0.    The  presumption  is  that  it  was  paid  by  C.^ 

II.  An  order  for  a  sum  of  money  drawn  on  A  by  B  is  produced  by  A. 
The  presumption  is  that  it  was  paid  by  A.** 

III.  Drafts  drawn  by  B  on  A  and  accepted  by  A  in  favor  of  C  are 
produced  by  A.    The  presumption  is  that  A  ha^  paid  them.^ 


'  Dennis  v.  Sanger,  39  S.  W.  Rep. 
997  (Tex.). 

'  Trenoulet  v.  Cenas,  6  Mart.  (S. 
8.)  541 ;  17  Am.  Dec.  J95. 

8  Connelly  v.  McKean,  64  Ph. 
St.  113;  Birkey  v.  McMakin,  Id. 
343.  For  like  reasons  on  an  issue 
as  to  whether  a  decedent  had,  be- 
fore his  death,  paid  all  his  debts, 
the  production  of  a  note,  signed  by 
him,  which  was  found  uncancelled 
among  the  effects  of  another  de- 
cedent, raises  the  presumption  that 
the  note  had  not  been  paid.  John- 
son y.  Gooch,  21  S.  E.  Rep.  39  (N. 
C). 

*  Zeigler  v.  Gray,  12  S.  &  R.  42. 


'  Hays  V.  Samuels,  55  Tex.  560. 
The  presumption  is  that  a  man 
paying  a  note  or  other  obligation 
will  take  it  into  his  possession,  and 
that  a  man  holding  it  will  not  give 
it  up  except  on  payment  being 
made.  Haywood  v.  L«wis,  66 
Gh.  224;  Hollenburg  v.  Lane,  1 
S.  W.  Rep.  687  (Ark.) ;  Turner  v. 
Turner.  21  Pac.  Rep.  967  (Cal.) ; 
Potts  V.  Coleman,  5  South. 
Rep.  780  (Ala.) :  Porter  v.  Nel- 
son, 16  Atl.  Rep.  852  (Pa.); 
Peavey  v.  Hovey,  20  N.  W. 
Rep.  272  (Neb.).  See  Thompson 
V.  Thompson,  3  S.  £.  Rep.  261 
(Ga.) ;  Jones  v.  Bobbitt  90  N.  C 
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IV.    A  produces  an  order  upon  him  signed  by  B,  to  deliver  certain 
articles.    The  presumption  is  that  he  has  delivered  the  articles.' 

This  rule  is  founded  on  a  reasonable  principle,  which  is 

supported  by  numerous  cases  that  where  bills  of  exchange, 

Cited  arguendo  Id       checks,  ordcrs  for  the  payment  of  money 

Gofl  V.  stoogbton       ^j,  ffoods,  promissorv  notes  or  other  obli- 

StateBank»  78  Wis.  c  «.  ^  -^ 

106;  9  L.  B.  A.  860.  gations  are  paid,  they,  as  a  general  rule, 
go  into  the  hands  of  the  person  paying  them.^  It  is  to  be 
presumed,  as  already  said,  that  a  man  paying  a  written 
obligation  will  take  it  into  his  possession,^  just  as  it  is  pre- 
sumed that  a  note  which  is  in  the  hands  of  the  payee  has 
not  been  paid.* 

•*When,"  said  Lord  EUenborough  to  the  jury  in  an  old 
case,  '*there  is  a  competition  of  evidence  upon  the  question 
whether  a  security  has  or  has  not  been  satisfied  by  payment, 
the  possession  of  the  cancelled  security  ought  to  turn  the 
scale  in  his  favor,  since  in  the  ordinary  course  of  dealing  the 
security  is  given  up  to  the  party  who  pays  it."^  It  has 
been  held  that  where  the  defense  of  payment  of  a  note  or 
other  securitv  is  made,  and  the  evidence  on  both  sides  is 


391 ;  Ualfln  v.  Winl^elman,  IS  S.  W. 
Rep.  433  (Tex.) ;  Perez  v.  Ban](,3tt 
Fla.  467 ;  1 S  South.  Rep.  590 ;  Haw- 
liins  V.  Harding,  37  111.  (App.)  564; 
Stephenson  v.  Richards,  45  Mo. 
(App.)  544;  £mer8on  v.  Mills,  18 
S.  W.  Rep.  805  (Tex.).  And  it  is 
presumed  that  the  payment  was 
made  to  the  person  entitled  to  re- 
ceive the  money.  Lipscomb  v.  De 
TiCmos,  68  Ala.  592. 

1  Kincaid  v.  Kincaid,  8  Humph. 
17. 

*Biit  the  fact  that  a  son  who  Is 
sought  to  be  charged  with  an  in- 
debtedness to  the  estate  of  his  de- 
ceased father  has  in  his  possession 
the  note  given  for  such  indebted- 
ness does  not  raise  a  presumption 
of  payment,  as  against  the  father*s 
personal  representative.  Rogers  v. 
McGuire,  37  N.  Y.  (S.)  76. 


'Mills  V.  Hyde,  19  Vt.  59;  Gar- 
loch  V.  Geortner,  7  Wend.  198; 
Weidner  v.  Schweigert,  9  S.  &  R. 
385;  Rubey  v.  Oulbertson,  35 
Iowa,  264;  Somervail  v.  Gillies,  31 
Wis.  152;  Penn  v.  Kd wards,  50  Ala. 
63;  Lane  v.  Farmer,  13  Ark.  64; 
Edwards  v.  Campbell,  23  Barb. 
423;  Bedell  v.  Carll,  33  N.  Y.  581 ; 
Union  Canal  Co.  v.  Lloyd,  4  W.  & 
S.  393;  Carroll  v.  Bowie,  2  H.  & 
McC.  457;  Larimore  v.  Wells,  29 
Ohio  St.  13;  Bracken  v.  Miller,  4 
W.  &  M.  102 ;  Ritter  v.  Shenk,  101 
111.387;  Sutphen  v.  Cushman,  35 
111.  187;  Soff  V.  Stoughton  State 
Bank,  78  Wis.  106;  9  L.  R.  A.  850. 

*  Humpeler  v.  Hickman,  13  111. 
(App.)  537. 

*  Brombridge  v.  Osborne,  1  Stark. 
374. 
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evenly  balanced,  the  possession  by  the  plaintiff  of  the  un- 
cancelled paper  will  turn  the  scale  in  his  favor.^ 

In  case  II.  it  was  said:  ^'No  argument  can  be  drawn 
either  from  reason  or  convenience  why  possession  of  an 
order  by  the  person  on  whom  it  was  drawn  should  not 
prima  facie  be  evidence  of  hi^  having  paid  it  to  some  one ; 
and  this  whether  it  was  payable  to  bearer  or  only  to  a  par- 
ticular person.  The  presumption  that  the  payee  would  not 
pait  with  his  security  without  having  received  satisfaction 
is  a  reasonable  one,  and  although  these  orders  are  some- 
times left  with  the  persons  to  whom  they  are  directed  by 
careless  persons,  without  payment  having  been  made,  yet 
that  sometimes  occurs  with  receipts  which  accompany 
tradesmen's  bills,  and  no  one  would  pretend  that  a  receipt 
attached  to  a  bill  would,  therefore,  not  be  competent. 
There  is  no  necessity  that  the  order  should  be  indorsed  by 
the  payee,  or  that  it  be  made  payable  to  bearer;  it  is  not  as 
evidence  of  the  transfer  of  the  debt,  but  as  extinguishment 
of  it,  that  possession  of  the  paper  becomes  material." 

In  an  English  case  A  brought  an  action  against  B  for 
money  paid  out  by  him  in  accepting  and  paying  bills  of  ex- 
change for  the  accommodation  of  B.  The  bills  were  pro- 
duced by  C.  It  was  held  by  the  chief  justice  that  the  pre- 
sumption was  that  he  paid  them,  provided  it  was  shown 
that  they  were  once  in  circulation  after  being  accepted.* 
**Show,"  said  Lord  Ellenborough,  "that  the  bills  were 
once  in  circulation  after  being  accepted,  and  I  will  presume 
that  they  got  back  to  the  acceptor's  hands  by  his  having 
paid  them.  But  when  he  merely  produces  them,  how  do  I 
know  that  they  were  ever  in  the  hands  of  the  payee,  or  any 
indorsee  with  his  name  upon  them  as  acceptor?  It  is  very 
possible  that  when  they  were  left  for  acceptance  he  refused 
to  deliver  them  back,  and  having  detained  them  ever  since, 
now  produces  them  as  evidence  of  a  loan  of  money."  This 
ruling  has  been  criticised  by  our  courts.     ''Undoubtedly," 

1  Doty  V.  Janen,  28  Wig.  319.  439.    And  -see  Scholey  v.  Walsby, 

2  Pful  Y.  VaDbatenberg,  2  Camp.     Peake,  25. 
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said  Sharswood,  J.,  in  a  Pennsylvania  case, ^  ^'they  were  no 
evidence  of  a  loan,  but  having  proved  that  they  were 
originally  lent,  of  which  the  report  does  not  state  that 
there  was  any  evidence,  why  should  not  the  possession  of 
them  by  the  acceptor,*  after  maturity,  raise  the  presump- 
tion that  he  had  paid  them?  With  the  highest  respect  to 
so  great  an  authority  upon  ^lisi  pinus  law,  I  may  be  allowed 
to  express  a  doubt  as  to  the  sufficiency  of  the  reason.  Con- 
trary to  established  principle,  it  presumes  a  fraud  to  have 
been  perpetrated  when  the  natural  presumption  is  that  which 
consists  with  honesty.  Besides  which  it  assumes  that  the 
holder  acquiesced  in  a  palpable  wrong.  If  the  drawee  re- 
tains the  bill  an  unwarrantable  time,  the  holder  could  sue 
him  in  trover.  It  is  a  reason  which  applies  as  well  to  a  bill 
which  had  been  negotiated  before  acceptance ; '  for  the  in- 
dorsee may  leave  it  in  the  hands  of  the  drawee  for  accept- 
ance. When  the  bill  is  presented  it  is  reasonable  that  the 
drawee  should  be  allowed  some  time  to  deliberate  whether 
he  will  accept  or  not.  It  seems  that  he  may  demand  twenty- 
four  hours  for  this  purpose,  and  that  the  holder  will  be 
justified  in  leaving  the  bill  with  him  for  this  period.  So 
that  even  an  indorsed  bill  produced  by  the  acceptor  after 
maturity  would  not  be  evidence  of  payment  if  this  is  a  sound 
reason.  But  surely  indorsed  bills,  checks  or  orders  for  the 
payment  of  money  are  prima  facie  evidence  according  to 
the  general  current  of  the  authorities." 

The  possession  by  a  bank  of  a  check  which  is  not  in- 
dorsed does  not  raise  a  presumption  that  it  was  paid  to  the 
payee  named  therein  when  such  payment  is  denied  by  the 
payee.'^  The  fact  that  a  bond  and  mortgage,  found  among 
the  papers  of  the  mortgagee  after  his  death,  are  surrendered 
to  the  mortgagor  by  a  person  who,  though  thereafter  ap- 
pointed administrator,  has  at  the  time  of  the  surrender  no 
authority  rendering  his  acts  or  admissions  binding  on  the 
estate,  does  not  weaken  the  presumption,  raised   by  the 

>  Connelly  v.  McKean,  64  Pa.  St.       >  Pickle   v.    People's   Bank,    88 
118.  Tenn.  380;  7  L.  R.  A.  93. 
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mortgagee's  possession  of  the  papers,  that  they  were  still 
valid  and  unpaid.^ 

C. 

• 

I.  A  is  8ued  od  a  note  made  by  A  to  the  plaintiff^s  intestate.  A  pro- 
dnces  the  note  with  bis  name  cancelled.  The  presumption  is  that  tbe 
note  is  paid.' 

II.  A  note  made  payable  to  A  is  sued  on  by  his  representatives  after 
bis  death.  When  produced  in  evidence  the  note  has  two  lines  drawn 
through  iti  face.    The  presumption  is  that  it  has  been  paid.' 

III.  A  mortgage  is  cancelled.  This  raises  a  presumption  that  it  is 
discharged.^ 

In  case  I.  it  is  said:  **Pothicr,  in  his  work  on  Obliga- 
tions, says  that  'it  ought  to  be  decided  generally  from  the 
possession  of  the  debtor  thati  the  creditor  shall  be  presumed 
to  have  given  up  the  security,  either  as  acquitted  or  re- 
leased, until  the  creditor  shows  the  contrary;  as,  for  in- 
stance, that  it  was  taken  surreptitiously.'  He  says  further: 
'There  is  sufficient  ground  to  presume  a  donation  and  re- 
lease of  the  debt  when  its  debtor  gives  up  the  security,  and 
the  circumstance  of  its  being  in  the  possession  of  the 
debtor  is  a  sufficient  reason  for  presuming  that  the  creditor 
has  given  it  up ;  as  that  is  the  most  natural  way  of  the  pos- 
session passing  from  one  to  the  other.  *  *  *  If  a 
promissory  note  or  bond  should  chance  to  be  found  in  the 
hands  of  the  debtor,  or  if  it  be  crossed,  razed  or  torn  in 
pieces,  either  of  these  circumstances  will  create  a  presump- 
tion that  it  has  been  acquitted,  which  presumption  will 
remain  until  clear  proof  be  brought  that  the  debt  is  still 
owing;  as  that  the  appearance  came  by  violence  or  acci- 
dent.' "  In  this  case  both  circumstances  concur.  The  note 
is  found  in  the  hands  of  the  maker,  and  it  is  cancelled  by  the 
removal  of  the  maker's  name.     These  circumstances  could 


>  Fitzmahoney  v.  Caulfleld,49  N.  «  Pritcher  v.  Patrick,  1  Stew.  & 

Y.  (S.)  196.  P.  478. 

'  Gray  v.  Gray,  2  Lans.  173.  Same  *  Trenton  Banking  Co.  v.  Wood- 
as  to  note  with  name  torn  off.  Pow-  ruff,  2  N.  J.  (Eq.)  117. 
ell  V.  Swan,  5  Dana,  1. 
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not  lawfully  exist  without  the  act  or  consent  of  the  holder 
of  the  note,  and  that  they  occurred  unlawfully  will  certainly 
not  be  presumed." 

In  case  II.  it  was  said:  **If  at  any  time  before  a  final 
trial  the  note  or  bond  upon  which  the  action  has  been 
brought  undergo  any  alteration  or  receive  any  impression 
indicating  its  destruction  or  satisfaction,  it  would  appear  to 
be  but  a  necessary  and  reasonable  requisition  on  the  plaint- 
iff that  he  should  afford  the  explanation.  If  the  act  done 
was  the  result  of  mistake  or  accident,  or  if  any  effect  was 
designed  by  it  different  from  its  ordinary  import,  he  alone 
must  be  presumed  to  know  the  circumstances  and  to  possess 
the  means  of  explanation." 

The  caficellation  of  a  note  by  a  stranger,  on  the  other 
hand,  is  a  spoliation,  and  does  not  afford  any  presumption 
of  its  payment.! 

D. 

I.  A  receipt  of  the  payment  of  a  quarter's  rent  is  produced.    The 
'  presumption  is  that  all  former  rent  is  paid.* 

II.  A  tax  assessed  against  E  for  the  year  1834  is  not  included  in  the 
bill  for  1835.    The  presumption  is  that  it  is  paid.> 

III.  The  question  is  whether  A  has  paid  a  State  tax  assessed  upon 
his  lands  for  the  year  1842.  The  taxes  assessed  on  the  same  land  are 
proved  to  have  been  paid  by  A  for  subsequent  years.  The  presumption 
is  that  the  tax  for  1842  is  paid.< 

As  said  in  another  case  Uke  case  I.,  this  presumption 
arises  from  the  improbability  that  the  former  rent  remained 
unpaid  when  rent  is  specifically  received  for  a  subsequent 
period.  This  presumption  obtains  as  well  where  several 
persons  are  entitled  to  receive  money,  as  in  an  individual 
case,  for  they  are  all  to  be  presumed  conusant  of  -their 
rights.  This  presumption  may  be  repelled,  but  standing 
uncontradicted  it  is  decisive.*^ 

iWliitlock  V.  Mancret,  10  Ore.  10  Pick.  378.    And  see  Bobbins  v. 

166.  Townsend,  20  Id,  345. 

»  Brewer  v.  Knapp,  1  Pick.  337;  *  Hodgdon  v.  Wright,  36  Me.  337. 

Crompton  v.  Pratt,  105  Mass.  255.  *  Decker  v.  Livingston,  15  Johns. 

'  Attleborough  v.  Middleborough,  479.    And  see  Walton  v.  Eldridge, 

27 
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The  fact  that  A  gave  B  his  note  for  the  price  of  a  horse, 
does  not  show  that  B  was  not  then  indebted  to  A.^ 


E. 


I.  It  is  proved  that  on  January  1,  ISSO,  B  borrowed  a  certain  sum  of 
money  from  A.  It  is  also  proved  that  on  a  subsequent  day  an  unascer- 
tained sum  of  money  passed  from  6  to  A.  The  presumption  is  that  A 
was  paid  his  debt.' 

II.  Two  persons  account  with  each  other,  and  one  pays  a  balance. 
The  presumption  is  thai  this  is  a  settlement  to  date.^ 

in.  A  sued  B  for  money  alle^^ed  by  him  to  have  been  loaned  to  B. 
A  testified:  *'B  requested  me  to  send  him  ||18;  I  sent  it  and  he  has  not 
paid  me  the  same  or  any  part  of  it.^'  There  was  no  other  evidence.  The 
presumption  was  that  the  money  was  due  to  B.^ 

IV.  A  holds  B*s  note.  Subsequently  A  ^ives  a  note  or  mortgage  to 
B  for  a  larger  sum.    The  presumption  is  that  the  note  is  paid.^ 

'*There  is  no  principle  better  settled,"  it  was  said  in  case 
I.,  "than  that  where  one  pays  money  to  another,  in  the 
absence  of  explanation  as  to  the  cause  of  payment,  the  pre- 
sumption is  that  it  was  paid  because  it  was  due,  and  not  by 
way  of  a  loan.  The  plaintiff  proved  nothing  more  than  he 
would  have  proved  by  the  production  of  a  draft  drawn  by 
the  defendant  on  him,  and  proving  that  he,  the  plaintiff, 
had  paid  the  draft.  On  such  evidence  he  could  not  recover 
against  the  drawer  of  the  draft.  Pnma  facie^  the  accep- 
tor and  payer  of  the  draft  is  the  party  primarily  liable.  It 
is  presumptively  drawn  against  funds  in  the  hands  of  the 
drawee.  *  *  *  The  case  is  destitute  of  any  circum- 
stances which  can  warrant  the  inference  that  the  money  was 
advanced  as  a  loan,  unless  the  mere  fact  of  the  payment  of 


1  Allen,  203;  Lindsay  v.  McCor- 
miclc,  5  S.  E.  Rep.  534  (Va.). 

1  Tummonds  v.  Moody,  3  N.  Y. 
(S.)  714. 

«  Swain  v.  Ettling,  32  Pa.  St.  4S6. 
When  absence  of  other  dealings  is 
shown,  proof  of  money  paid  by 
maker  to  payee  would  raise  pre- 
sumption that  it  was  paid  on  the 


note.  Somervail  v.  Gillies,  31  Wis. 
152;  Nichols  v.  State,  46  Neb.  715; 
65  N.  W.  Rep.  774. 

3  Dowling  v.  Blaclcman.  70  Ala. 
303;  Nichols  v.  Scott,  12  Vt.  47. 

*Sayles  v.  Olmstead,  66  Barb. 
590. 

*  French  v.  French,  84  Iowa,  655  ; 
15  L.  R.  A.  300. 
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money  by  one  party  at  the  request  of  another  is  to  be  con- 
sidered as  furnishing  legal  evidence,  that  the  money  was 
advanced  as  a  loan.  This  can  not  be  held  without  over- 
turning well  sustained  rules." 


F. 


I.  A  brickmaker  sues  an  architect  for  work  and  labor  performed  for 
two  years  before  bringing  tlie  action.  It  is  the  custom  to  pay  the  work- 
men every  Saturday  night,  and  the  plaintiff,  with  the  others,  has  been 
seen  waiting  to  receive  his  wages.  The  presumption  is  that  the  work- 
man had  been  paid.^ 

II.  A  remittance  by  mail  is  a  presumption  of  payment  where  the 
debtor  has  been  requested  by  the  creditor  to  remit  in  this  way,  or  it  is 
the  course  of  business.' 

In  a  case  like  case  I.,  Gaselee,  J.,  said:  "In  the  regular 
course,  if  a  servant  has  left  a  considerable  time,  the  pre- 
sumption is  that  all  the  wages  have  been  paid,  and  that  makes 
it  proper  to  consider  whether,  in  this  case,  the  facts  proved 
rebut  that  presumption.  In  a  case  tried  a  few  years  ago  at 
Guild  Hall,  which  was  an  action  by  a  workman  at  a  sugar 
refinery,  a  witness  proved  that  the  plaintiff  had  worked 
there  for  more  than  two  years.  But  Abbott,  C.  J.,  said 
that  he  should  direct  the  jury  to  presume  that  men  employed 
in  that  way  were  regularly  paid  every  Saturday  night,  unless 
some  evidence  was  given  on  the  part  of  the  plaintiff  to 
satisfy  the  jury  that  the  plaintiff  had,  in  point  of  fact,  never 
been  paid;  and  as  no  such  evidence  was  produced  the 
plaintiff  was  nonsuited." 

G. 

I.  A  sues  B  for  the  price  of  eleven  hogs  sold  by  A  to  B.  B  pleads 
payment.  It  is  proved  that  A  went  to  B's  house  to  settle  for  the  hogs, 
that  he  had  no  money  when  he  went  in,  but  had  when  he  came  out. 

^  Lucas  V.  Xovisdienski,   1  Esp.  the  goods  were  paid  for  before  they 

296.    The  words  ''terms  cash"  on  were  shipped.     Wellauer  v.  Fel- 

an  unreceipted  bill  of  goods  sent  lows,  48  Wis.  105. 

by  a  wholesale  to  a  retail  dealer  ^  Boyd  v.  Reed,  6  Heisk.  631. 
raises  no  presumption  of  law  that 
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which  money  he  stated  be  had  received  of  B.    The  presuiDption  is  that 
A  was  paid  J 

II.  A  gives  B  A  promissory  note.  This  raises  a  presumption  that  B 
was  not  at  this  time  indebted  to  A.' 

III.  A  new  note  for  a  less  sum  than  an  old  note  is  given  in  renewal. 
The  presumption  is  that  all  claims  between  the  parties  had  been 
adjusted.' 

In  case  I.  it  was  said:  '*If  he  had  no  money,  went  to 
defendants  to  settle  for  the  hogs,  and  when  he  left  them  had 
money,  and  said  he  got  it  from  them,  it  needs  no  argument 
to  show  that  it  is  legitimate  to  presume,  or  at  least  the  jury 
may  presume  therefrom,  that  he  did  settle  and  get  his  pay." 

It  is  held  in  some  States  and  jurisdictions  that  the  giving 
of  a  negotiable  paper  by  the  debtor  to  the  creditor  for  the 
amount  of  an  antecedent  debt  is  a  payment  of  the  anteced- 
ent debt.^     But  in  other  States  this  is  denied.^ 

In  Strong  v.  Hirst, ^  Dickerson,  J.,  reviews  the  conflict- 
ing authorities  at  length:  *'Ever  since  the  decision  in 
Thatcher  v.  Dinsmore,"'  the  acceptance  of  a  negotiable  note 
or  bill  of  exchange  by  the  creditor  for  a  pre-existing  debt 
has  been  held  to  be  payment  of  such  debt,  both  in  Massa- 
chusetts and  this  State,  unless  a  contrarv  intention  is  shown. 
This  principle,  however,  obtains  only  in  these  States  and 
Vermont;  theUnited  States  courts  and  the  courts  of  England, 


1  WhLstler  v.  Drake.  35  Iowa,  103. 
For  other  cases  in  which  payment 
has  been  inferred  from  circum- 
stances, see  Connecticut  Trust  Co. 
V.  Melandy,  119  Mass.  450;  Alvord 
V.Baker,  9  Wend.  323;  Risher  v. 
The  Frolic,  1  Woods,  92. 

*  De  Freest  v.  Bloomingdale,  5 
Denio,  304. 

8  Piper  V.  Wade,  67  Ga.  223. 

<  Campbell  v.  Hays,  1  Ind.  547; 
Kirchner  v.  Lewis,  27  Ind.  22; 
Grimraell  V.  Warner,  21  Iowa,  11; 
Green  v.  Russell,  132  Mass.  638; 
Ely  v.  James,  123  Mass.  36;  Mell- 
edge  v.  Boston  Iron  Co.,  5  Ciish. 
168;  French  v.  Price,  24  Pick.  13; 
Weston V.  Wiley,  78 Ind.  55 ;  Risher 


v.  The  Frolic,  1  Woods,  92;  Wal- 
lace V.  Agry,  4  Mason,  336;  Tis- 
dale  V.  Maxwell,  58  Ala.  40 ;  Cope- 
land  V.  Clark,  1  Ala.  388;  Alabama, 
etc.,  Co.  V.  Sanford,  36  Ala.  703; 
Manning  v.  Lyon,  24  N.  Y.  (S.) 
205;  Stevens  v.  Wiley,  165  Mast. 
402;  43  N.  E.  Rep.  177;  Nay  v. 
Ciirley,  113  N.  Y.  576;  21  N.  E. 
Rep.  698;  Mills  v.  McMnllen,  38  N. 
Y.  (S.)  705. 

5  Ward  V.  Howe,  38  N.  H.  35 ; 
Vuil  V.  Vail,  4  N.  Y.  312;  Matte- 
son  V.  Ellsworth,  33  Wis.  488;  May 
V.  Gamble,  14  Fla.  467. 

«  61  Me.  9. 

7  6  Mass.  299. 
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New  York  and  the  other  States  generally  holding  the  con- 
trary doctrine — that  the  acceptance  of  such  note  or  bill  does 
not  extinguish  the  debt,  unless  it  is  agreed  that  it  shall  op- 
erate as  payment,^  Such,  also,  is  the  doctrine  of  the  civil 
law  and  of  the  States  and  countries  that  have  adopted  that 
system  of  jurisprudence.^  In  order  to  protect  a  debtor  who 
has  given  negotiable  paper  for  an  antecedent  debt  from  lia- 
bility to  be  twice  charged  with  the  same  debt,  the  courts 
that  adopt  this  latter  theory  of  the  law  upon  this  subject, 
also  hold  in  general  that  the  note  or  bill  must  be  produced 
and  cancelled  or  given  up  before  the  creditor  will  be  allowed 
to  recover  upon  the  origin^  consideration.''  Thus,  each  of 
these  different  theories  of  the  law  alike  protects  the  debtor 
from  liability  to  pay  the  same  debt  twice.  While  such  is  the 
law  in  other  jurisdictions,  the  tendency  of  the  courts  in 
Massachusetts  and  Maine  has  been  to  restrict,  rather  than 
extend,  the  rule  laid  down  in  Thatcher  v,  Dinsmore  and 
Vomer  v.  Nobleboro^^  Pomeroy  v,  Rice^^  Melledge  v.  Bo»ton 
Iron  Co.j^  Zerano  v,  Wihouy'^  Perrin  v.  Kean^  Paine  v. 
DwinaU^  The  courts  in  these  States  also  hold  that  the  pre- 
sumption of  payment  is  rebutted,  and  the  creditor  may  re- 
pudiate the  security  taken  and  rely  upon  the  original  con- 
tract when  there  is  any  fraud  in  giving  it,  or  it  is  accepted 
under  any  ignorance  of  the  facts  or  a  misapprehension  of 
the  rights  of  the  parties."^® 

The  presumption  is  that  a  bank  draft  received  for  a 
present  debt  was  taken  in  payment."  The  fact  that  a  note 
is  unsecured  raises  a  strong  presumption  against  a  claim  that 
it  was  given  in  full  satisfaction  of  a  secured  indebtedness. ^^ 

»  Peter  v.  Beverly,  10   Pet.  532;  <  2  Me.  121. 

Ward  V.  Evans,  Ld.  Raym.  928;  •  16  Pick.  22. 

Musser  v.  Price,  4  East,  197;  Vail  «  6  Ciish.  158. 

V.Foster,  4  N.  Y.   312;  Ward  v.  ^  8  Ciish.  424. 

Howe,  38  X.  H.  36.  »  19  Me.  355. 

«  Wallace  v.  A^ry,  4  Mason,  344.  »  53  Me.  53. 

s  Davis  v.   Dodd,  4  Taunt.  602;  "  French  v.   Price,  24  Plclv.  21: 

Holmes  v.  De  Camp,  1  Johns.  34;  Paine  v.  Dwinal,  53  Me.  53. 

Hunches  v.  Wheeler,  8  Cow.  77;  "  Hall  v.  Stevens,  116  N.  Y.  201. 

Schemmelpeuich  v.  Bayard,  4  Pet.  "  Savings  &  Loan  Soc.  v.  Burnett, 

264;  Kangler  v.  Morton,  4  Watts,  39  Pac.  Rep.  922  (Gal.). 
265. 
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A  payment  made  on  a  general  account  is  presumed  to 
have  been  applied  to  the  oldest  items.'  Where  payment  is 
voluntarily  made  and  accepted  as  a  full  compensation,  it  is 
to  be  presumed  that  the  parties  measured  the  loss  by  the 
same  rule  that  the  law  would  apply  to  it.^  But  when  the 
payee  of  a  note,  at  the  time  it  becomes  due,  takes  a  note 
for  the  same  amount  signed  by  persons,  some  of  whom  are 
not  parties  to  the  first  note,  and  retains  the  first  note,  there 
is  no  presumption  of  law,  in  the  absence  of  an  agreement  to 
that  effect,  that  he  receives  the  second  note  in  payment  of 
the  first. ^  The  presumption  of  law  is  that  a  bill  or  order  on 
a  third  person  for  a  debt  is  taken  as  a  conditional  payment 

onlv.* 

In  an  action  on  a  note  given  by  a  son  to  a  father,  de- 
fendant might,  in  order  to  raise  a  presumption  of  payment, 
introduce  the  will  of  his  deceased  mother  to  show  that  the 
father,  as  executor  under  that  will,  had  suflScient  funds  in 
his  hands  belonging  to  the  son  to  pay  the  note  in  suit.'^  So 
where  the  judgment  note  recited  * 'claims  for  dividends 
allowed  to  be  deducted,"  and  judgment  was  not  entered 
thereon  for  four  years,  and  the  judgment  was  not  sought  to 
be  enforced  for  sixteen  years  thereafter,  evidence  was  ad- 
missible, in  aid  of  the  presumption  of  payment,  that  after 
the  execution  of  the  note  dividends  became  due  from  the 
payee  to  the  maker  which  were  sufficient  to  have  paid  the 
note.^  In  a  collateral  action  it  will  be  presumed  that  the 
j)roceed8  of  a  foreclosure  sale  were  applied  on  the  mort- 
gage debts  in  the  manner  specified  by  the  decree  of 
foreclosure.''  The  fact  that  the  debtor  was  in  good  cir- 
cumstances during  the  time  and  the  creditor  in  poor 
circumstances  will  be  persuasive.^     So  is  the  fact  that  the 

1  Bancroft  v.   Holton,  59  N.  U.  «  Winton  v.  Mulley,  1  Lack.  Leg. 
141.  N.  276  (Pa.). 

2  Robeson  v.  Schuylkill  Nav.  Co.,  ^  Union  Cent.    Life  Ins.   Co.  v. 
3  Grant's  Cas.  190.  Woods,  39  N.  E.  Rep.  205  (Ind.). 

8  Woods  V.  Woods,  127  Ma?8. 141.  s  Metz's  Appeal,  7  Atl.  Rep.  187 

♦Haines  v.  Pearce,  41  Md.  221;  (Pa.);  Moody  v.  Butler,  63  Tex. 

Peter  V.  Beverly,  10  Pet.  532.  210;   Phillips  v.  Adams,  78   Ala. 

»  Walls  V.  Walls,  32  Atl.  Rep.  649  225;  Bean  v.  Townele,  94  N.  Y. 

(Pa.).  381 ;  46  Am.  Rep.  163. 
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instruments  were  placed  by  a  business  man  "within  the 
reach  of  rats."^ 

When  the  dual  obligation  to  pay,  and  the  duty  and  au- 
thority to  demand  and  receive  payment  of  a  debt,  co-exist 
in  the  same  person,  the  law  presumes,  and  conclusively  pre- 
sumes, the  debt  to  be  paid.  But  there  must  be  concurrence 
and  co-existence  of  the  legal  obligation  to  pay  and  of  the 
authority  and  duty  to  demand  and  receive  payment.  If  the 
two  do  not  concur  and  co-exist,  there  is  no  room  or  reason 
for  the  presumption.  The  general  principle  has  been  of 
most  frequent  application  when  a  debtor  to  a  testator  or  to 
an  intestate  takes  probate  of  the  will  and  qualifies  as  execu- 
tor, or  obtains  a  grant  of  administration.  Then  his  debt  is  in 
contemplation  of  law  paid,  for  the  obligation  to  pay  and  the 
duty  and  authority  to  demand  and  receive  payment  co-exist.^ 
But  the  fact  alone  that  the  maker  of  a  note  was  for  several 
years  after  the  execution  a'bundantly  able  to  pay  it,  is  not 
sufficient  to  raise  the  presumption  of  payment  in  less  than 
twenty  years,  '*for  if  the  defendant  is  able  to  pay,  the 
plaintiff  may  be  able  and  willing  to  wait."^ 

H. 

I.  P,  in  a  salt  to  foreclose  a  mortgage  securing  two  notes,  one  for 
$233,  due  September  7, 1887,  and  the  other  for  $167,  due  May  7, 1888,  re- 
lied on  his  possession  of  the  two  to  show  non-payment.  D  introduced 
a  letter  from  P  to  the  maker  of  the  notes,  dated  May  14, 1888,  in  which 
P  had  said :  *'The  last  note  I  have  of  yours,  for  $167,  was  due  May,  1888,^^ 
and  asked  that  it  be  paid.  A  credit  of  $100  was  indorsed  on  this  note, 
as  of  the  date  of  May  22, 1888.  Held^  that  the  presumption  of  non-pay- 
ment of  the  $233  note  arising  from  P's  possession  of  it  was  overcome.^ 

II.  D  had  a  claim  against  a  corporation,  the  property  of  which  was 
purchased  and  debts  assumed  by  a  new  corporation.  D  pledged  aaid 
claim  as  collateral  security  for  his  notes  to  one  who  was  the  president 
antl  principal  stockholder  of  the  new  corporation,  and  also  a  partner  in 

1  Ward  V.  Grelnlds,  10  Atl.  Rep.  19  South.  Rep.  896 ;  citing  Miller  v. 
374  (N.  J.).  For  other  cases  of  pre-    Irby,  63  Ala.  477. 

sumption  of  payment  arising  from  '  Morrison  v.  Collins,  17  Atl.  Rep. 

circumstances,     see      Enyard     y.  752  (Pa.). 

Nevlns,  18  All.  Rep.  192  (N.  J.).  <  Coe  v.  Anderson,  61  N.  W.Rep. 

2  Sampson  v.  Fox,  109  Ala.  662;  177  (Iowa). 
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a  bank.  Held,  in  an  action  on  said  notes  by  the  assignee  of  said  banlw. 
which  afterwards  became  the  owner  of  said  notes,  that  from  the  fact 
that  the  new  corporation  assumed  the  payment  of  the  debts  of  the  old, 
it  would  not  be  presumed  that  D's  claim  was  paid.^ 

BULE   76. — The  presumption  in   Rule   75  (B  and  C) 
Cited  arguendo  in        does  not  arise  where  the  debtor  had 

Brhart  ▼.  Dietrich, 

US  Mo.  430.  Ap-  ^b®  means  of  ohtainingr  possession  of 
Srry!"im"  ul;  «-•  «^  cancellingr  the  ohligration  other 
w  N.  E.  Rep.  977.  than  hy  payinsr  it   (l),'  nor  in  I>  and 

By  where  the  debt  paid  was  not  the  debtor's  alone  (j). 

IllustraiioJis. 


I. 

I.  A  father  held  the  note  of  his  son  for  $425.  On  the  father's  death 
his  representatives  sue  OB  the  note;  but  the  son  produces  It  cancelled. 
It  appears  that  he  had  the  means  of  access  to  his  father's  papers.  There 
is  no  presumption  that  the  note  had  been  paid.' 

In  case  1.  it  was  said:  *'Is  the  production  of  this  note 
by  the  defendant,  under  the  facts  of  this  case,  evidence  of 
its  discharge  when  it  is  proved  not  to  have  been  paid  or  sat- 
isfied. I  think  it  is  not,  Pothier  (Obligations,  73)  says 
that  Boiseau  holds  that  possession  of  the  note  affords  a  pre- 
sumption of  its  payment;  but  if  he  allege  a  release  he  must 
prove  it,  for  a  release  is  a  donation,  and  a  donation  ought  not 
to  be  presumed.  Pothier  differs,  and  thinks  it  should  be 
presumed  unless  the  creditor  shows  the  contrary.  But 
Pothier  agrees  with  Boiseau,  that  if  the  debtor  was  the  gen- 
eral agent  or  clerk  of  the  creditor,  having  access  to  his  pa- 
pers, possession  alone  might  not  be  a  sufficient  presumption 
of  payment  or  release — so  if  he  was  a  neighbor  into  whose 
house  the  effects  of  the  creditor  had  been  removed  on  ac- 
count of  a  fire.     The  latter  proposition  seems  applicable  in 

^  Sampson  v.  Fox,  19  South.  Rep.  Kenney  v.  Public  Administrator,  2 

896  (Ala.).  Bradf.  319;   Grimes  v.  Hillary,  36 

«  Erhart  v.  Dietrich,  118  Mo.  418.  N.  E.  Rep.  977  (111.). 
«Grey  v.   Grey,  47  N.  Y.  562; 
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this  case.  Here  the  case  shows  without  contradiction  that 
the  defendant,  living  at  home  with  his  father,  had  a  key  that 
fitted  his  father's  desk  where  the  note  was  kept. 

J. 

I.  A  was  indebted  to  B  on  a  note  made  by  himself  and  others.  After 
the  maturity  of  the  note  A  renders  services  to  B,  who  pays  him  money 
therefor.  In  a  suit  on  the  note  by  B  there  is  no  presumption  that  A  had 
paid  it.i 

In  case  I.  it  was  said  that  as  all  the  parties  to  the  note 
were  joint  makers  and  equally  bound,  there  could  be  no 
presumption  that  A  settled  what  was  not  exclusively  his  own 
debt. 

BUUB  77. — The  presumption  of  payment  Is  strongrer 
Approved  Id  Ex-        than  the  presumption  of  continuance, 

oelsior     Manafaot- 

nriDg  Co.  ▼.  Owens,        but  weaker  than  the   presumption  of 

66  Ark.  6M;    36   6.  . 

w.  Bep.  868.  innocence. 

Illustrations, 

I.  An  action  is  brought  on  an  administrator's  bond  to  compel  him  to 
account  for  and  pay  over  the  amount  of  a  private  debt  due  from  him  to 
the  intestate.  Twenty-four  years  have  elapsed  since  the  bond  was 
given.  There  is  no  proof  of  a  decree  of  distribution  ordering  him  to  pay 
to  the  heirs.  Therefore  the  presumption  of  payment  and  the  presump- 
tion of  innocence  (arising  from  the  fact  that  he  would  have  violated  his 
duty  in  paying  without  a  decree)  conflict,  and  the  latter  must  prevail.* 

In  case  I.  it  was  said:  *'It  has  been  further  contended 
that  the  facts  furnished  a  legal  ground  on  which  the  jury 
might  have  presumed  that  the  defendant  had  paid  or  ac- 
counted to  the  heirs  of  the  intestate  for  the  amount  of  the 
notes  without  the  formality  of  any  proceeding  in  the  pro- 
bate court  by  way  of  a  settled  account  and  a  decree  thereon, 
and  that  the  judge  should  have  left  this  question  to  the 

1  Mechanic's  Bank  v.  Wright,  53  See  Excelsior  Manufacturing  Co. 
Mo.  158.  V.  Owens,  supra. 

*  Potter  V.  Titcomb,  7  Me.  302. 
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jury.  The  obvious  reply  to  this  objection  and  argument  is 
that  the  law  does  not  presume  that  an  administrator  does 
wrong ;  it  does  not  presume  that  the  defendant  did  what 
by  law  he  had  no  right  to  do ;  that  is,  that  he  had  made  an 
unauthorized  payment  to  the  heirs  under  the  circumstances 
mentioned.  He  was  bound  to  account  to  the  judge  of  pro- 
bate, and  he  had  no  right  to  pay  the  heirs  but  under  decree. 
To  presume  it  would  be  to  presume  against  law  and  right. 
We  do  not  mean  to  say  that  had  there  been  proof  that  the 
amount  of  the  notes  had  been  actuaUy  apportioned  and  paid 
to  the  several  heirs,  though  without  a  decree  of  the  probate 
court,  it  might  not,  in  a  hearing  in  chancery,  be  a  bar  to  an 
execution  for  any  thing  beyond  nominal  damages.  It  would 
be  as  strange  to  sanction  the  presumption  where  mentioned 
as  that  which  was  relied  upon  in  another  part  of  the  argu- 
ment to  prove  that  the  intestate  had  forgiven  the  debt  due 
on  the  notes.  Wrongs  and  gifts  are  not  to  be  presumed ; 
they  must  be  proved." 


CHAPTER  XVI. 

PRESUMPTIONS  CONCERNING  FOREIGN  LAWS. 

RULE  78. — Where  in  one  State  or  country  the  law  of 
another  State  or  country- is  the  subject  of  inquiry, 
the  law  of  the  forum  will  be  presumed  to  be  the 
law  of  the  foreisrn  State  or  country.' 

iMcAnally  v.   O'Neal,  56    Ala.  &  R.   Co.  v.  Lacy,  43   Ga.    461; 

299;    Connor  v.  Trawick,  37  Ala.  Meyer    v.    McCabe,  73    Mo.  236; 

289;  Averett  V.  Thompson,  15  Ala.  Holmes  v.  Broughton,  10  Wend. 

678;  Coxv.  Morrow,  14  Ark.  603;  78;   Cressy  v.  Tatom,  9  Ore.  541; 

Robinson  v.  Dauchy,  3  Barb.  20;  Conrad  v.  Fisher,  37  Mo.  (App.) 

Stokes  y.  Macken,  62  Barb.  149;  352;  Alabama,  etc.,  R.  Co.  v.  Car- 

Henthorn  v.  Doe,  1  Blackf.  157;  roll,  97  Ala.  126;  Osborn  v.  Black- 

Abell  V.   Douglas,  4  Denio,  305;  burn,  78    Wis.    209;    Scroggin  y. 

Starr  V.  Peck,  1  Hill,  270;  Crake  y.  McClelland,  37  Neb.  644;   Patlllo 

Crake.  18  Ind.  156;  Daltony.Lusk,  y.  Alexander.  29  L.  R.  A.   (Ga.) 

16  Mo.  Ill ;  Henry  y.  Root,  33  N.  616;  Braintrim  Overseers  v.  Wend- 

Y.  554;  Goodman  y.  Griffin,  3  Stew,  bam   Overseers,  10    Pa.    Co.    Ct. 

(Ala.)    160;    Be   High,   2   Doug.  Rep.    250;    Knapp    v.    Abell,    10 

(Mich.)  515;  Holmes  v.  Mallett,  1  Allen.  485;  Bradley  v.  Harden,  73 

Morris    (Iowa),    82;     Dubois    v.  Ala.    70;    Titus    v.    Scantling,   4 

Mason,  127  Mass.  37;  Warren  v.  Blackf.  89;  Patterson  v.  Carroll,  60 

Lusk,  16  Mo.  Ill;  Davis  v.  Bow-  Ind.  128;  Roberto   v.  Marley,  80 

ling,  19  Mo.  651 ;  Hydrick  v.  Burke,  Ind.  185;  £nreka  Springs  R.  Co.  v. 

30  Ark.  124;  Seaborn  v.  Henry,  30  Timmons,  51  Ark.  459;  Jaffrey  v. 

Ar^.  469:   Hail  v.  Pillow,  31  Ark.  McGough,83  Ala.  202;  Hancbettv. 

32 ;  Buckinghouse  v.  Gregg,  19  Ind.  Rice,  22  111.  (App.)  442 ;  Burdict  v. 

401;  Schurman  v.  Marley,  29  Ind.  R.  Co.,  123  Mo.  221;  26  L.  R.  A. 

459;  Rogers  v.  Zook,  86  Ind.  237;  334;  Goodson  v.  Ins.  Co.,  32  L.  R. 

Haden V. Ivey , 51  Ala. 381 ;  Cahalan  A.  473  (Iowa);  Cusbing  v.  Perot, 

v.  Monroe,  70  Ala.  271;  Evans  v.  175  Pa.  St.  66;  Sandage  v.  Hunt,  40 

Covington,  70  Ala.  440;  Brown  v.  La.  Ann.  766;  Peabody  v.  Carroll, 

San  Francisco  Gas  Co.,  58  Cal.  426;  9  Mart.  (L.)  295;  13  Am.  Dec.  305; 

Alford  v.  Baker,  53  Ind.  279 ;  Selma  Ruse  v.  R.  Co.,  23  N.  Y.  516 ;  Hud- 
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[rule  78 


IlluHtratioriH, 

I.  Ad  action  is  brought  in  New  York  on  a  policy  of  life  insurance, 
which  contained  a  forfeiture  clause,  ^*if  the  insured  should  die  in  the 
known  violation  of  any  law  of  any  State  or  of  the  United  States.'^  The 
insured  was  killed  in  Louisiana  while  attempting  to  take  the  property 
of  another  by  force  to  satisfy  a  debt.  This  being  a  violation  of  law 
by  the  common  law  of  New  York,  the  presumption  is  that  it  is  so  in 
Louisiana.^ 

II.  An  action  is  brought  in  Missouri  on  a  sight  bill  of  exchange  drawn 
in  New  York.  Days  of  grace  upon  such  bills  have  been  abolished  by 
statute  io  Missouri.  The  presumption,  nevertheless,  is  that  in  New  York 
grace  is  still  allowed  as  at  common  law.* 


son  V.  Daily,  13  Ala.  722 ;  Oavender 
V.  Guild,  4  Cal.  250;  Thompson  v. 
Morrow,  2  Cal.  9;J;  66  Am.  Dec. 
318;  Seyfort  v.  Kdison,  145  N.  J. 
(L.)  393;  St.  Louis,  etc.,  R.  Co.  v. 
Weaver,  35  Kas.  412;  11  Pac. 
Rep.  413;  Moss  v.  Rowland,  3 
Bush,  506;  Low  v.  Learned,  34 
N.  Y.  (S.)  68;  White  v.  Chancy, 
20  Mo.  (App.)  389;  Juillard  v.  May. 
130  111.  871;  22  N.  E.  Rep.  319; 
Carpenter  v.  R.  Co..  72  Me.  388; 
Cheney  v.  Arnold,  15  N.  Y.  353; 
Cannon  v.  Ins.  Co.,  29  Hun,  470; 
Bangs  v.  Edwards.  88  Ala.  382; 
6  South.  Rep.  764;  Thorn  v.  Weath- 
erly,  80  Ark.  237;  7  S.  W.  Rep.  33; 
Roach  v.  Privett,  90  Ala.  391;  7 
South.  Rep.  809;  Dempter  v. 
Stephen,  63  111.  (App.)  126;  Fran- 
zen  V.  Zimmer,  35  N.  Y.  (S.)  612; 
Goodnow  V.  LitchfleId,67Iowa.691 ; 
Peterson  v.  Chemical  Bank,  32  N. 
Y.  21;  88  Am.  Dec.  298;  Be  Ham- 
lett,  127  X.  Y.  (S.)  813;  Com. 
Bank  v.  Jackson.  70  N.  W.  Rep. 
846  (S.  D.)  ;  Gooch  v.  Faiicett,  29 
S.  E.  Rep.  362  (N.  C.) ;  Pierce  v. 
R.  Co.,  52  Pac.  Rep.  302;  Morris  v. 
Hubbard,  72  X.  W.  Rep.  110  (S. 
D.) ;  Montague  v.  The  H.  B.  Hyde, 
82  Fed.  Rep.  081.  McLear  v.  Hun- 
sicker,  29  La.  Ann.  539,  decides 
that  an  officer  in  another  State  will 


be  presumed  to  have  no  greater 
powers  than  he  has  by  the  law  of 
Louisiana.  Paine  v.  Noelke,  43  N. 
Y.  (S.  C.)  176.  The  courts  of  Indi- 
ana will  presume  that  a  promissory 
note  made  payable  in  another 
State,  c.  g,y  Kentucky,  is  governed 
by  the  common  law  and  not  by  the 
law  merchant.  Alford  v.  Baker,  53 
Ind.  279.  ''Where  a  note  is  made 
and  made  payable  in  another  State, 
and  bears  a  higher  rate  of  interest 
than  is  allowed  by  law  in  this,  but 
suit  is  instituted  li^on  it  for  collec- 
tion, it  is  not  necessary  to  plead 
any  law  of  such  State  touching  in- 
terest. The  court  presumes  the 
common  law  to  be  in  force  in  such 
other  State  of  the  United  States, 
with  perhaps  an  exception  or  two; 
that  law  established  no  rate  of  in- 
terest, and  hence  we  presume  the 
contract  valid,  according  to  exist- 
ing law,  when  and  where  it  is 
made."'  Buckinghouse  v.  Gregg,  19 
Ind.  401 ;  Mendenhall  v.  Gately,  18 
Ind.  150.  In  Texas  it  will  not  be 
presumed  that  the  common  law  is 
in  force  in  other  States.  Bradshaw 
v.  Mayrteld,  18  Tex.  21. 

^  Bradley  v.  Mutual  Benefit  Life 
Ins.  Co.,  3  Lans.  341. 

«  Lucas  V.  Ladew,  28  Mo.  342. 
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III.  A  brings  an  action  in  New  Yorlc  on  a  poiioy  of  iDSurance  made 
in  New  Jersey  on  the  life  of  B,  in  which  he  had  no  interest.  A  can  not 
recover,  for  such  an  insurance  was  invalid  at  common  law,  and  will  be 
presumed  to  be  also  invalid  in  New  Jersey.^ 

IV.  An  action  is  brought  in  Massachusetts  on  a  contract  made  by  an 
attorney  at  law  in  New  Yorlc,  to  conduct  a  litigation,  in  consideration  of 
receiving  ten  per  cent,  of  the  amount  recovered.  The  presumption  is 
that  such  a  contract  is  void  in  New  Yorlc.* 

V.  In  an  action  brought  in  California  on  a  judgment  obtained  in  New 
York,  interest  is  claimed.  Held^  that  interest  could  not  be  recovered 
without  showing  that  the  law  of  New  York  allowed  interest.  The  com- 
mon law  did  not,  and  that  law  will  be  presumed  to  be  in  force  in  New 
York.' 

VI.  A  will  made  in  Georgia  is  before  the  courts  of  Alabama.  The 
words  '^surviving  children^^  are  to  be  construed.  The  construction 
given  to  these  words  by  the  decisions  of  the  Alabama  courts  is  presumed 
to  be  the  conatruttion  which  the  words  would  receive  in  Greorgia.^ 

VII.  To  a  promissory  note  made  in  Kentucky  and  sued  on  in  Illinois, 
the  plea  is  made  that  there  was  a  want  of  consideration.  It  is  objected 
that  the  plea  is  bad  in  not  alleging  that  want  of  consideration  is  a  good 
defense  to  a  note  by  the  laws  of  Kentucky.  The  plea  is  held  good  ad  this 
will  be  presumed.^ 

VIII.  A  limitation  over  by  deed  after  a  life  estate  of  personal  prop- 
erty made  in  Virginia,  is  sought  to  be  enforced  in  North  Carolina.  The 
attempt  fails,  for  the  presumption  is  that  such  a  limitation  is  void  in 
Virginia.' 

IX.  In  an  action  in  Alabama  on  a  promissory  note,  the  question  arises 
whether  a  promissory  note  is  negotiable  in  Georgia.  Promissory  notes 
being  negotiable  by  the  common  law,  the  presumption  is  that  it  is.' 

X.  A  married  woman  claims  in  the  courts  of  Arkansas  a  sum  of 
money  derived  from  the  sale  of  her  property  in  Tennessee.  At  common 
law  this  belonged  to  her  husband.  The  presumption  is  that  it  is  so  in 
Tennessee,  and  the  married  woman  suing  in  Arkansas  can  not  recover.^ 


^  Reese  v.   Mutual   Benefit    Ins.  *  Sharp  v.  Sharp,  35  Ala.  574. 

Co.,  23  N.  Y.  517.  *  Crouch  v.  Hall,  15  III.  263. 

« Thurston  v.   Percival,   1  Pick.  •  Griffin  v.  Custer,  5  Ired.  (Eq.) 

415.  413. 

3  Thompson  v.  Morrow,  2  Cal.  99.  ^  Dunn  v.  Adams,  1  Ala.  527;  35 

But  in  cases  where  the  common  Am.  Dec.  42. 

law  allows  interest,  it  will  be  pre-  *  Hydrick  v.  Burke,  30  Ark.  124; 

sumed  to  be  allowed  in  other  States.  Smith  v.  Peterson,  63  Ind.  243. 
Buckingbouse  v.  Gregg,  19  Ind.  401 . 
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XI.  Tbe  question  in  Kentucky  is  whether  a  note  executed  in  Maryland 
is  usurious  by  the  laws  of  that  State.  There  is  no  presumption  that  it 
is,  but  the  statute  must  be  proved.^ 

XII.  A  contract  made  in  Pennsylvania  is  sued  on  in  Kentucliy,  which 
at  common  law  would  be  champertous.  The  presumption  is  that  it  is 
void  in  Pennsylvania.* 

XIII.  In  Alabama  an  action  is  brought  by  a  sole  distributee  of  the 
property  of  an  intestate  in  Mississippi.  At  common  law  the  title  to  the 
personal  property  of  an  intestate  is  cast  upon  his  personal  representa- 
tive, and  not  upon  his  next  of  kin.  Such  will  be  presumed  the  law  in 
Mississippi  .3 

XIV.  A  marriage  de  facto  is  proved.  The  presumption  is  that  it  is 
according  to  the  laws  of  the  country  where  it  took  place.^ 

XV.  A  note  made  in  Kansas  on  Sunday  is  sued  on  in  G-eorgia.  In 
Georgia  contracts  made  on  Sunday  are  void.  The  presumption  is  that 
thev  are  also  void  in  Kansas.'^ 

« 

In  case  I.  it  was  said:  "In  the  absence  of  proof  we  are 
justified  in  presuming  the  law  of  Louisiana  to  be  the  same 
with  the  hiw  of  this  State,  and  that  whatever  would  be  a 
violation  of  the  law  here  may,  for  the  purposes  of  this  case, 
be  considered  a  violation  of  the  law  there.  *  *  *  That 
the  act  committed  by  the  insured  was  a  violation  of  the  law 
there  can  be  no  doubt." 

In  case  IV.  Parker,  C.  J.,  said:  "It  has  been  suggested 
that  as  the  contract  was  made  in  reference  to  a  suit  pending 
in  New  York  it  is  no  breach  of  the  laws  of  this  State,  for 
it  may  be  that  a  similar  contract  would  be  good  by  the  laws 
of  New  York,  we  have  no  evidence  that  there  is  anv  law 
of  that  State  against  champerty,  or  that  such  a  contract  as 


^  Green  wade  v.  Green  wade,  3 
Dana,  497;  Forsyth  v.  Baxter,  3 
111.  9. 

*  Miles  V.  Collins,  1  Mete.  (Ky.) 
311. 

5  Reese  v.  Harris,  27  Ala.  301. 

*  Raynham  v.  Canton,  3  Piclv. 
293.  In  Com.  v.  Kinney,  120  Mass. 
387,  on  an  indictment  for  bigamy  it 
was  said:  "The  law  of  Ireland, 
being  a  foreign  law,  is  matter  of 
fact  of  which  our  courts  have  no 


judicial  knowledge  without  proof; 
and  no  proof  of  it  was  introduced 
at  the  trial.  A  marriage  solem- 
nized by  a  priest  and  under  which 
the  parties  have  cohabitated  as  hus- 
band wife,  is  prima  facie  a  valid 
marriage  everywhere."  And  see 
U.  S.  V.  Jennegen.  4  Cranch  C.  C 
118;  Hynes  v.  McDermott,82  N.  Y. 
44. 

«  Hill  V.  Wilker,  41  Ga.  449.  Con- 
tra: Murphy  v.  Collins,  121  Mass.  <>. 
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this  would  constitute  the  offense.  But  if  maintenance  or 
champerty  is  malum  in  se  and  an  offense  at  common  law,  it 
is  to  be  presumed  without  any  statute  that  the  same  law  is 
in  force  there.  *  *  *  It  certainly  would  be  a  violation 
of  the  comity  due  to  a  sister  State  to  uphold  a  contract 
which  would  be  void  here  merely  because  the  mischief  con- 
templated was  to  be  executed  there.  As  well  might  an 
action  be  maintained  upon  a  promise,  the  consideration  of 
which  was  the  commission  of  an  assault  and  battery  in  New 
York." 

*'As  a  general  rule,''  it  was  said  in  case  VII.,  '*court8 
will  not  take  judicial  notice  of  the  laws  of  another  country, 
but  they  must  be  alleged  and  proved  as  facts.  Especially 
is  this  the  case  as  to  statutes  and  local  usages  of  such  coun- 
try. But  the  rule  is  not  without  qualification.  In  the 
absence  of  all  proof  to  the  contrary,  the  common  law  is 
presumed  to  prevail  in  the  States  of  the  Union.  On  a  com- 
mon-law question  the  courts  of  one  State  will  assume 
that  the  common  law  is  in  force  in  a  sister  State.  By  the 
common  law  a  want  of  consideration  is  a  good  defense  to 
a  note  in  the  hands  of  a  payee  or  an  indorsee  after  matu- 
rity. The  presumption  here  being  that  the  common  law 
prevails  in  Kentucky,  the  makers  have  a  perfect  defense  to 
the  note." 

In  case  VIII.,  it  was  said;  ''By  the  conmion  law  such  a 
limitation  of  a  chattel  by  a  deed  is  void,  for  the  life  estate 
consumes  the  entire  interest.  We  presume  the  common  law 
prevails  in  that  State  until  the  contrary  appears." 

'*There  is  no  proof,"  it  was  said  in  case  IX.,  *'what  the 
law  of  Georgia  is,  or  whether  there  has  been  by  statute  any 
change  of  the  common  law  which  we  judicially  know  obtains 
in  all  the  States  of  the  Union,  and  in  the  absence  of  such 
proof  we  will  presume  that  the  common  law  prevails. 
Though  some  doubt  was  at  one  time  thrown  over  the  ques- 
tion by  the  scruples  of  Lord  Holt,  it  is  now  generally  con- 
ceded that  promissory  notes  were  negotiable  at  common 
law;  such  being  the  case,  and  presuming,  as  we  must,  that 
such  is  the  law  of  the  State  of  Georgia,  the  declaration 
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which  treats  this  note  as  an  instrument  negotiable  by  the 
law  merchant  is  correct." 

In  case  XI.  it  was  said :  ^^Each  State  has  its  own  peculiar 
statutes  on  the  subject  of  interest  as  well  as  usury.  In 
some  of  the  States  a  greater  rate  of  interest  may  be  reserved 
by  special  contract  on  the  loan  of  money  than  is  collectible 
on  ordinary  bonds  or  notes,  and  in  others  a  much  higher 
rate  of  interest  may  legally  be  reserved  than  is  sanctioned 
by  the  laws  of  Kentucky ;  and  in  others  there  are  no  pro- 
hibitory statutes  against  usury.  What  may  be  the  legal  rate 
of  interest  in  Maryland,  and  whether  any,  and  if  any,  what 
laws  existed  in  said  State  against  usury  at  the  time  when 
said  contract  was  made,  this  court  can  not  judicially  know. 
These  are  facts  to  be  averred  and  proven  like  other  facts. 
And  as  in  this  case  they  are  neither  aveiTed  nor  attempted 
to  be  proven,  this  court  are  not  warranted  in  concluding 
that  the  note  was  executed  as  a  contract  for  a  loan  of  monev 
in  violation  of  any  law  of  said  State." 

In  case  XII.  it  was  said:  *'The  court  will  presume,  until 
the  contrary  is  alleged  and  proved,  that  the  common  law  is 
yet  in  force  in  the  State  of  Pennsylvania.  The  plaintiff, 
in  attempting  to  manifest  his  right  to  a  part  of  the  judg- 
ment, exhibits  a  contract  void  by  the  common  law.  *  *  • 
It  is  possible  that  the  common  law  has  been  altered  in 
Pennsylvania  by  statute,  and  that  the  contract  under  which 
the  plaintiff  claimed  was  not  void.  We  find  in  the  record  a 
deposition  tending  to  show  that  this  is  true.  If  it  be  true 
that  such  change  has  been  made  by  statute,  the  fact  should 
have  been  stated  in  the  petition  and  then  proved." 

In  case  XV.  it  was  said:  **The  main  and  controlling 
question  made  by  the  record  is  whether  a  note  executed  on 
the  Sabbath  da} ,  and  given  in  the  business  or  work  of  the 
parties'  ordinary  calling,  and  not  in  pursuance  of  works  of 
necessity  or  charity,  is  such  a  contract  as  may  be  enforced 
under  the  laws  of  this  State.  There  is  nothing  disclosed 
by  this  record  relative  to  the  laws  of  Kansas  on  this  sub- 
ject, and  the  principle  of  lex  lociy  or  the  doctrine  of  com- 
ity, as  to  how  far  Georgia  would  permit  contracts  violative 
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of  her  public  policy  to  be  enforced,  conceding  such  con- 
tracts to  be  valid  outside  her  territorial  limits  where  made, 
but  conflicting  with  her  own  system  of  laws  arid  public 
policy,  is  a  question  we  need  not  decide,  as  there  is  nothing 
in  this  record  which  would  authorize  this  court  to  presume 
such  law  or  statutory  provision  to  exist.  Sitting  as  we  do 
to  administer  the  laws  of  this  State  in  questions  to  be 
determined  by  our  courts,  we  are  necessarily  governed  by 
the  laws  as  we  find  them  existing  here,  except  proof  is  made 
of  different  provisions  of  law  existing  when  the  contract 
sought  to  be  enforced  was  executed.  As  a  general  rule  the 
laws  of  the  place  when  proved,  lex  loci  contractim^  will  be 
administered  bv  courts  wherever  the  enforcement  of  the 
contract  is  invoked.  But  to  this  general  rule  there  are 
exceptions,  for  courts  will  not  lend  their  processes  or  pow- 
ers to  enforce  laws  which  contravene  the  public  policy,  or 
are  immoral,  or  in  conflict  with  the  fundamental  principles 
of  conscience,  or  morality  pervading  the  Legislature  of  the 
State  when  the  power  of  such  court  is  invoked ;  and  this 
court,  while  it  broadly,  and  in  the  widest  sense,  recognizes 
comity  upon  all  questions  within  its  legitimate  scope  and 
operation,  has,  nevertheless,  asserted  in  its  prerogatives  of 
justice  these  exceptions  to  the  general  rule.  In  this  case, 
however,  the  question  is  what  construction  courts  will  give 
to  the  law  of  contracts,  where  there  is  no  proof  of  the  lex 
loci?  And  we  hold,  in  the  absence  of  proof  to  the  contrary, 
the  legal  presumption  is  that  lex  loci  is  the  same  as  our 
own.  We  are  sustained  in  this  presumption  by  the  fact 
that  a  contrary  view  would  suppose  the  people  of  Kansas  to 
have  annulled  the  decalogue,  and  to  have  permitted  by  law 
the  disregard  of  Christian  obligation,  and  not  only  forgot- 
ten, but  violated  the  injunction,  * 'Remember  the  Sabbath 
day  to  keep  it  holy;  on  it  thou  shalt  do  no  manner  of 
work."  This  State  for  over  a  century  has  recognized  upon 
her  statutes  the  sanctity  of  the  obligation,  and  punished  its 
violation.  AH  worldly  labor  or  work  done  in  the  ordinary 
calling  of  our  people  on  the  Lord's  day  is  forbidden  under 
penalties,  and  only  such  acts  as  necessity  invokes  or  charity 

28 
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inspires  are  exempted  from  their  infliction .  ( Citing  a  number 
of  authorities  on  the  Sunday  laws. )  And  we  might  expand, 
if  we  had  time,  this  cloud  of  authority  in  support  of  a  doc- 
trine almost  without  exception,  and  those  rather  in  modifi- 
cation of  the  rule  than  in  conflict  with  it.  Grouping,  how- 
ever, this  mass  of  authority  from  every  section  of  this 
continent,  we  think  it  would  be  unjust  to  the  Christian  civ- 
ilization of  this  age  to  permit  any  other  presumption  than 
the  one  we  have  laid  down,  to-wit:  that,  in  the  absence  of 
proof  of  any  law  to  the  contrary,  the  presumption  is  that 
the  law  of  this  contract  must  be  held  to  be  the  same  as  our 
own.  And  as  our  courts  have  held  all  contracts  made  in 
the  pursuance  of  the  ordinary  callings  or  business  on  the 
Lord's  day  or  Christian  Sabbath,  to  be  void,  it  follows  that 
this  court  so  adjudges  in  the  case  at  bar,  and  the  judgment 
of  court  below  is,  on  this  ground,  reversed."^ 

RULE  70. — ^Acts  which  are  criminal  hy  the  law  of  the 
forum  and  are  malum  in  se,  will  he  presumed  to 
be  crimes  in  a  foreisrn  State  or  country. 

lUush'alions. 

I.  The  question  is  in  Massachusetts  whether  an  assault  on  the  person 
is  a  crime  in  Louisiana.    The  presumption  is  that  it  is.* 

II.  A  is  proved  to  have  rohhed  B  while  in  France,  aod  to  have  killed 
C  while  in  England.  The  question  arising  in  a  proceeding  in  the  courts 
of  an  American  State,  the  presumption  is  that  these  acts  were  crimes  by 
the  laws  of  France  and  England  respectively.' 

III.  In  the  course  of  a  proceeding  in  the  courts  of  an  American  State, 
the  question  arises  whether  C,  who  sold  goods  on  Sunday  in  England, 
and  D,  who  sold  liquor  in  Scotland  without  a  license,  have  beeji  guilty 
of  criminal  acts.  The  American  courts  will  refuse  to  pi*e8ume  that  they 
have.* 

^  The  courts  will  not  take  judicial  creation     of      such     corporation, 

knowledge  of  the  laws  of  another  Duke  v.  Taylor,  19  South.  Rep. 

State  under  which  a  corporation  is  172  (Fla.). 

claimed  to  have  been  created*  when  *  Cluff  v.  Mutual  Benefit  Life  Ins. 

the  corporate  existence  is  in  issue;  Co..  13  Allen,  308. 

butproof  of  such  laws  must  be  made,  ^  Id, 

in  order  that  the  courts  may  be  ad-  *  Id. 
vised  of  the  legal  warrant  for  the 
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Robbery,  larceny  and  assaults  upon  the  person  which  are 
criminal  offenses  by  the  common  law,  and  the  laws  of  all 
civilized  countries,  will  in  one  State  be  presumed  to  be 
crimes  in  another.^ 

RULE   80. — The   term    '^aDother   State    or   country/* 

within    Rule    73»    does    not    (in    the 
ApproTed   In        United    States)    include    a    State    or 

Thorn  y.  Weather-  ^ 

ly,  60  Ark.  887;  7        country  whIch  has  not  taken  the  com- 

8.    W.      Sep.     88. 

Oited  airgumdo  In        mon  law  of  Ensrland  as  the  basis  of 

Bain  T.   Arnold,  88  ,^       ,       ,  -  /  m.\  ^    i*. 

Mo.(App.)682.  *ts  jurisprudence  (A),   or  a  tribe  op 

nation  uncivilized  (b). 

Illustrations. 

A. 

I.  An  action  is  brought  in  Missouri  to  recover  damages  for  breach  of 
a  parol  promise  made  in  Texas  to  accept  certain  drafts.  Such  a  promise 
was  valid  at  common  law,  but  is  not  enforceable  under  the  Missouri 
statute.  The  court  can  not  presume  that  the  common  law  is  in  force  in 
Texas,  and  the  plaintifi  fails.' 

II.  In  a  dispute  concerning  property  in  the  New  Yorlc  courts,  the  law 
of  Russia  as  to  husband  and  wife  is  in  question.  There  is  no  presump- 
tion that  the  common  law  of  New  York  on  this  question  prevafis  in 
Russia.^ 

III.  The  question  arises  in  California  and  Arkansas  as  to  what  is  the 
law  in  Texas  on  a  certain  point.  There  is  no  presumption  that  the  rule 
on  the  point  in  Texas  is  the  rule  of  the  common  law.^ 

In  case  I.  it  was  said:  ** Counsel  for  the  plaintiff  ask  us 
to  presume,  in  the  absence  of  evidence,  that  the  common 
law  is  in  force  in  Texas.  The  presumption  can  only  be 
indulged  with  reference  to  those  States  which,  prior,  to 
becoming  members  of  the  Union,  were  subject  to  the  laws 
of  England.     Texas  was  a  part  of  the  Spanish  possessions 

^  Olufi  V.  Mutual  Benefit  Life  Ins.  15  Me.  147;  32  Am.  Dec.  143;  Moore 

Co.,  13  Allen,  308.  v.  Hood,  9  Rich.  (Eq.)  311 ;  70  Am. 

^  State  V.  Mulhall,  72  Mo.  522.  Dec.  260.  So  as  to  France.  Latham 

3  Savage  v.  O'Neil,  44  N.  Y.  298,  v.  De  Loiselle,  38  N.  Y.  (S.)  270. 

overruling  Savage    v.   O'Neil,  42        *  Xorris  v.  Harris,  16  Cal.  226; 

Barb.  374.  And  see  Owen  v.  Boyle,  Brown  v.  Wright,  58  Ark.  20. 
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on  this  continent,  and  if  the  common  law  ever  prevailed 
there,  or  now  prevails  there,  it  must  be  by  virtue  of  some 
statutory  provision  of  which  we  can  not  take  judicial 
notice." 

In  case  III.  it  was  said:  *'The  will  must  be  interpreted 
according  to  the  law  of  Texas,  where  it  wjis  made  and 
where  the  property  upon  which  it  operated  was  situated. 
To  that  law  we  must  resort  to  determine  the  capacity  of  the 
testator,  the  extent  of  his  power  of  disposition,  and  the  con- 
ditions upon  which  the  power  of  alienation  vested  in  the 
guardian  was  to  be  exercised.^  In  the  present  case  there  is 
no  proof  what  the  law  of  Texas  is  upon  these  subjects. 
One  of  the  counsel  of  the  defendants  insists  that,  in  the 
absence  of  such  proof,  the  rule  is  to  presume  the  existence 
of  the  common  law  and  to  be  governed  by  its  principles. 
There  is  no  doubt  that  the  common  law  is  the  basis  of  the 
laws  of  those  States  which  were  originally  colonies  of 
England,  or  carved  out  of  such  colonies.  It  was  imported 
by  the  colonists  and  established  so  far  as  it  was  applicable 
to  these  institutions  and  circumstances,  and  was  claimed  by 
the  Congress  of  the  United  Colonies  in  1774  as  a  branch  of 
these  'indubitable  rights  and  liberties  to  which  the  respect- 
ive colonies'  were  entitled.^'  In  all  the  States  thus  having 
a  common  origin,  formed  from  colonies  which  constituted 
a  part  of  the  same  empire,  and  which  recognized  the  com- 
mon law  as  the  source  of  their  jurisprudence,  it  must  be 
presumed  that  such  common  law  exists — it  has  been  so 
held  in  repeated  instances — and  it  rests  upon  parties  who 
assert  a  different  rule  to  show  that  matter  by  proof .^  A 
-similar  presumption  must  prevail  as  to  the  existence  of  the 
common  law  in  those  States  which  have  been  established 
in  territory  acquired  since  the  Revolution ;  when  such  ter- 
ritory was  not  at  the  time  of  its  acquisition  occupied  by 
an  organized  and  civilized  community ;  where,  in  f aQt,  the 
population  of  the  new  State  upon  the  establishment  of 
government  was  formed  by  emigration  from  the  original 

>  Jarman  on  Wills,  1 ;  2  Greenl.  on        '1,  Kent's  Comm.,  343. 
Ev.,  §  671.  ^  Seeln^e  V.  Murphy,  10  Ala.  895. 
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States.  As  in  British  colonies,  established  in  uncultivated 
regions  by  emigration  from  the  parent  country,  the  sub- 
jects are  considered  as  carrying  with  them  the  common  law, 
so  far  as  it  is  applicable  to  their  new  position,  so,  when 
American  citizens  emigrate  into  territory  which  is  unoc- 
cupied by  civilized  man,  and  commence  the  formation  of 
a  new  government,  they  ar^  equally  considered  as  carrying 
with  them  so  much  of  the  common  law,  in  its  modified  and 
improved  condition  under  the  influence  of  modern  civiliza- 
tion and  republican  principles,  as  is  suited  to  their  new  con- 
dition and  wants.  But  no  such  presumption  can  apply  to 
States  in  which  a  government  already  existed  at  the  time 
of  their  accession  to  the  country,  as  Florida,  Louisiana  and 
Texas.  They  had  already  laws  of  their  own,  which 
remained  in  force  until  by  the  proper  authority  they  were 
abrogated  and  new  laws  were  promulgated.  With  them 
there  is  no  more  presumption  of  the  existence  of  the  com- 
mon law  than  of  any  other  law.  They  were  independent 
of  the  English  law  in  their  origin,  and  hence  no  presump- 
tion of  the  common  law  of  England  can  be  indulged.  In 
countries  conquered  and  ceded  to  England,  the  common 
law  has  no  authority  without  positive  enactment,  and  for 
the  same  reason  that  they  were  not  part  of  the  mother  coun- 
try, but  distinct  dominions.^  As  Texas  was  an  independ- 
ent country  at  the  time  of  its  accession  to  the  United 
States,  having  laws  of  its  own,  not  being  carved  out  of  the 
ancient  colonial  provinces  of  England,  like  the  original 
thirteen  States,  or  formed  by  emigration  into  an  unculti- 
vated country  from  those  States,  but  from  a  Mexican 
province  by  a  successful  revolution  against  the  Republic  of 
Mexico — no  presumption  can  arise  of  the  existence  therein 
of  the  common  law,  which  is  the  basis  of  the  jurisprudence 
of  the  other  States." 

In  a  New  York  case,^  Kent,  C.  J.,  said:  '*The  court  can 
not  know  ex  officio  what  are  the  rights  and  disabilities  of 
infants,  or  when   infancy  ceases  by  the  provincial  law  of 

^1  Black.  107;  1  Story  on  the       ^  Thompson  v.  Ketcham,  8  Johns. 
Cons.,  150.  190. 
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Jamaica.  These  questions  depend  much  upon  municipal 
regulation ;  and  what  the  foreign  law  is  must  be  proved  as 
a  matter  of  fact."* 

Because  their  jurisprudence  is  well  known  to  have  been 
founded  on  a  different  system,  the  presumption  of  the 
common  law  being  in  force  has  been  held  not  applicable  to 
Florida,'^  Louisiana"^  and  Texas.*  But  where  the  population 
of  new  States  has  been  from  emigration  from  the  original 
States,  the  common  law  is  presumed  to  exist  in  these 
States,  although  they  may  have  been  a  part  of  the  I^ouisiana 
purchase.  This  has  been  held  as  to  Dakota,*^  Colorado,^ 
Kansas,''  Illinois,®  Missouri.^  In  Illinois  the  common  law^ 
is  presumed  to  prevail  in  Canada.*®  In  Texas,  in  a  recent 
case,"  it  was  presumed  that  the  laws  of  Mexico  upon  the 
duty  of  sleeping  car  companies  to  protect  their  passengers 
from  thieves,  are  the  same  as  those  of  Texas,  the  court  sav- 

^  Ir.  Mostyn  v.  Fabri^as,  Cowp.  *  Norris  v.  Harris,  supra;  Sloan 

174,  Lord  MansfieJd  said :    -^Biit  it  v.  Terry,  78  Mo.  623;    White  v. 

is  objected  that  supposing  the  de-  Kneff,  47  Barb.  549.    Contra:  Brad- 

fendant    to    have     acted    as    the  ley  v.  Ins.  Co.,  3  Lans.  341. 

Spanish  governor  was  empowered  *  See  casps  ante;   Flato  v.  Mal- 

to  do  before,  how  is  it  to  be  known  hall,  72  Mo.  522. 

here  that  by  the  laws  and  consiitu-  *  Miller  v.  McVeigh,  40  lll.(App.) 

tion  of  Spain,  he  was  authorized  so  532. 

to  act.  The  way  of  Icno  wing  foreign  «  Lipe  v.  McOlevey,  41  111.  (App.) 

laws  is  by  admitting  them   to  be  50. 

proved  as  facts,  and  the  court  must  '  State  v.  Clay,  100  Mo.  571 ;  Kol- 

assist  the  jury  in  ascertaining  what  loch  v.  Emmert,43  Mo.  (App.)  566; 

the  law  is.  For  instance,  if  there  is  Robards  v.   Marley,  80  Ind.    185. 

a  French  settlement,  the  construe-  Contra:  Bain  v.  Arnolds,  33  Mo. 

tion  of  which  depends  upon  the  (App.)  631;  Wiiascheck  v.  Glass, 

custom  of  Paris,  witnesses  must  be  46  Mo.  (App.)  215. 

received  to  explain  what  the  cus-  ^  Holmes  v.  Mallett,  1  Morris,  82; 

toms  is  as  evidence  is  received  of  Webster  v.  Hunter,  50  Iowa,  215; 

customs  in  respect  to  trade.    So  in  Cooper  v.  Standley,  40  Mo.  (App.) 

the  supreme  resort  before  the  king  138;  Roll  v.  St.  Louis  Smelting  Co.. 

in  council,  the  Privy  Council  de-  52  Mo.  (App.)  60.     Contra:   Silver 

termines  all  cases  that  arise  in  the  v.  R.  Co.,  21  Mo.  (App.)  5. 

plantations,  in  Gibraltar,  or  Moroc-  °  Rogers  v.  Coates,  38   Kas.  232; 

CO,  or    Jersey    or  Guernsey,   and  16  Pac.  Rep.  463. 

they  inform  themselves  by  having  ^^  Dempster  v.   Stephen,  63  HI. 

the  law  stated  to  them."    And  see  (App.)  126. 

Male  V.  Roberts,  3  Esp.  163.  "  Stevenson  v.  Pullman  Car  Co., 

2  Xorris  v.  Harris,  15  Cal.  226.  26  S.  W.  Rep.  112  (Tex.). 
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ing:  ''Appellee  contends  that  there  being  no  proof  of  what 
the  laws  of  Mexico  are  on  the  subject  under  discussion,  the 
presumption  which  usually  obtains  would  not  prevail  in  this 
instance,  because  it  is  an  historical  fact  that  the  laws  of 
Texas  and  Mexico  sprang  from  two  wholly  different  sys- 
tems, and  the  presumption  would  be  destroyed  from  that 
fact.  We  do  not  think  so.  This  is  a  character  of  injury 
about  which  it  can  be  reasonably  presumed  the  laws  are  the 
same  under  anv  system.  It  is  one  based  upon  common 
sense  and  justice — the  same  all  the  world  over — and  it 
would  be  a  violent  presumption  to  hold  that  there  was  a 
country  on  earth  where  sleeping  coaches  are  considered  a 
part  of  its  modern  civilization  when  the  rule  enunciated  by 
our  Supreme  Court  would  not  prevail." 

B. 

I.  A  person  acting  in  the  Creek  Nation  of  Indians  as  an  administrator 
claims  In  Arkansas  to  have  sold  certain  property  under  such  power. 
The  court  will  not  presume  that  the  common  law  in  this  respect  is  the 
law  of  the  Creeks.^ 

*'If  this  had  been  an  administi'ation  in  a  sister  State,"  it 
was  said  in  case  I.,  "in  the  absence  of  the  statute  laws  of 
the  State,  we  should  hold,  as  we  repeatedly  have,  that  the 
common  law  was  in  force  under  which  the  powers  and  duties 
of  the  administrator  would  be  determined.  *  *  ♦  gut 
we  are  not  prepared  to  say  that  we  will  presume  the  exist- 
ence of  the  common  law  in  a  semi-civilized  nation  of  Indians, 
acting:  under  usages  and  customs  of  their  own.^ 

RULE  81* — When  one  State  or  country  adopts  a  stat- 
ute of  another  State  or  country  which  has  received 
a  Judicial  construction  in  that  country,  sucli  con- 
struction is  presumed  to  have  been  adopted  with 
the  statute. 

»  Du  Val  V.  Marshall.  30  Ark.  230.     51  Fed.  Rep.  551 ;  Davison  v.  Gib- 

*  James  V.  James,  81  Tex.  371 ;  16    son.  56  Fed.  Rep.  443;   Garner  v. 

S.  W.  Rep.  1089;  Pyeatt  v.  Powell,     Wiight,52  Ark.385:  6R.L.  A.716. 


440 


PRESUMPTIVE    EVIDENCE. 


[rule  82. 


Illustrations. 

I.  An  English  statute  ^  relating  to  gaming  bad  been  construed  by  the 
English  courts  to  include  horse  racing  under  the  words  ''other  games."* 
The  State  of  Illinois  subsequently  adopts  this  statute.  The  presump- 
tion in  the  Illinois  courts  is  that  this  construction  was  adopted  with  the 
statute.* 


BUIiE  82. — The  term  "law/*  within  Rule  78,  is  re- 
stricted to  the  common  law  of  the 
forum,  or  the  commercial  law  (a),  and 
does  not  include  the  statute  law  of 
the  forum'  (b). 


ApproTed  In 
Rady  ▼.  R.  Go.,  8 
Utab,  166;  80  Pac. 
Rep.  867. 


1  9  Anne,  ch.  14. 

f  Tatman  v.  Strader,  23  111.  493. 
See  Shorpshire  v.  Glasscock,  4  Mo. 
536. 

3  Donegan  v.  Wood,  49  Ala.  242; 
Kinney  v.  Uosea,  3  Harr.  (Del.)  77; 
Baughan  V.  Graham,  1  How.  (Miss.) 
220;  State  v.  Twitty,  2  Hawks,  441 ; 
Mason  v.  Wash,  Breese,  16;  John- 
son V.  Chambers,  12  Ind.  102 ;  Davis 
V.  Rogers,  14  Ind.  424 ;  Wakeman  v. 
Marquand,  5  Mart.    (N.  S.)  270; 
Walker  y.  Maxwell,   I  Mass.  103; 
^^9^^  ^'  ^^^^^  ^  Mass.  99 ;  Harper 
V.  Hampton,  1  Harr.  &  J.  623;  Gor- 
don V.  Ward,  16  Mich.  363 ;  Kermott 
V.   Ayer,   11  Mich.  181;   Crane  v. 
Hardy,  1  Mich.  66;  Leak  y.  Elliott, 
4  Mo.  450 ;  Hite  y.  Lenhert,  7  Mo.22 
Wilson  V.  Cockrill,  8  Mo.  7;  Sey- 
mour V.  Sturgess,  26  N".  Y.  135 
McCulloch  y.  Norwood,  58  N.  Y 
567;  Chapin  y.  Dobson,  78  N.  Y 
74;  Locke  y.  Hilling,  24  Tex.  311 
Territt  y.  Woodruff,  19  Vt.  182 
Lincoln  y.  Battelle.  6  Wend.  476 
Chanouie  y.  Fowler,  3  Wend.  173 
Holmes  v.  Brighton,  10  Wend.  75 
Hull   V.   Augustine,   23    Wis.  383 
Walsh  V.  Dart,  12  Wis.  635 ;  Kenyon 
y.  Smith,  24  Ind.  11 ;  People  v. 
Lambert,  5  Mich.  356;  Ramsey  y. 
McCauley,  2  Tex.  190;  Spawn  y. 


Crummerford,  20  Tex.  216;  Good- 
man y.  Mercantile  Co.,  45  N.  Y. 
(S.)  508;  Gates  v.  Newman,  46  N. 
£.  Rep  654  (Ind.);  State  y.  Shat- 
tuck,  38  Atl.  Rep.  81  (Vt.) ;  Louis- 
yille,  etc.,  R.  Co.  y.  Williams,  21 
South.  Rep.  938  (Ala,);  Mexican 
Cent.  R.  Co.  Mitten,  36  S.  W.  Rep. 
282  (Tex.);  Peet  y.  Hatcher,  21 
South.  Rep.  711  (Ala.);  Wells  y. 
Schuster-Hax  Nat.  Bank.  48  Pac. 
Rep.  809  (Colo.) ;  Harris  y.  White, 
81  N.  Y.  532;  Wilcox  Silyer  Plate 
Co.  y.  Green,  72  N.  Y.  17 ;  Kelley 
y.  Kelley,  161  Mass.  Ill;  Vander- 
poel  y.  Gorman,  140  N.  Y.  595; 
Ufford  y.  Spaulding,  30  N.  E.  Rep. 
363  (Mass.);  Wain  y.  Wain,  22 
Atl.  Rep.  203  (N.  J.);  Lane  y. 
Wheelwright,  23  N.  Y.  (S.)  576; 
Seyfert  y.  Edison,  45  N.  J.  (L.) 
393;  Western  Union  Tel.  Co.  v. 
Way,  4  South.  Rep.  844  (Ala.); 
Atchison,  etc.,  R.  Co.  y.  Betis,  15 
Pac.  Rep.  821  (Colo.);  St.  Louis, 
etc.,  R.  Co.  y.  Weayer,  36  Kas.  412; 
11  Pac.  Rep.  408;  Bradley  y.  Har- 
den, 73  Ala.  70;  Zeltner  y.  Irwin,  49 
N.  Y.  (S.)337;  State  y.  R.  Co., 
45  Md.  41;  Harris  y.  White, 
81  Wis.  532;  Leatherwood  y. 
Sulliyan,  1  South.  Rep.  778 
(Ala.);      Grier     y.     Driyer,      46 
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Illustrations, 


A. 


I.  An  action  is  broujj^ht  in  Massachusetts  to  recover  a  payment  of 
freight  made  in  advance  to  an  owner  of  a  ship  for  freight.  The  charter 
party  was  made  in  Scotland.  The  common  law  of  England  is  that  a 
payment  of  freight  in  advance  can  not  be  recovered  back.  The  common 
law  of  Massachusetts  is  different.  The  presumption  is  that  the  law  of 
Scotland  is  like  that  of  Massachusetts.^ 

"The  charter  party  in  the  case  before  us,"  it  was  said  in 
case  1.9  "was  made  in  Scotland,  and  is,  therefore,  a  contract 
to  be  governed  by  the  law  of  Scotland,  if  that  law  differs 
from  the  law  of  Massachusetts,  and  not  of  the  law  of  this 
commonwealth.  We  do  not  find  that  the  precise  point  has 
ever  been  expressly  adjudicated  by  any  Scottish  court,  nor 
has  any  case  been  cited  which  is  a  direct  authority  in  point. 
The  defendants  have  relied  in  argument  upon  a  series  of 
English  decisions  which  are  more  or  less  at  variance  with 
the  decisions  of  this  court  upon  the  subject,  and  upon  cita- 
tions of  Scotch  authorities  to  show  that  the  mercantile  law 
of  Scotland  is  generally  the  same  with  that  of  England.  But 
while  we  can  have  no  doubt  that  the  decisions  of  English 
courts  would  be  regarded  as  of  the  highest  authority  by  the 
Scotch  tribunal  upon  a  question  of  commercial  law,  we  do 
not  find  that  these  decisions  are  binding  upon  the  courts 
of  Scotland.  The  question  is  not  one  of  local  jurisprudence 
but  of  the  construction  and  effect  of  a  commercial  contract 
on  which  the  rule  adopted  by  any  local  tribunal  if  it  seems 
erroneous  upon  general  principles,  must  be  confined  to  the 


Ark.  50;  Hanchett  v.  Rice,  22  III. 
(A pp.)  442;  Van  Ingen  v.  Bray- 
brook,  27111.  (App.)  401;  Lipe  v. 
McClevey.  41  III.  CApp.)  59; 
Orraes  v.  Dauchey,  82  N.  Y.  443; 
White  V.  Friedlander,  35  Ark.  62 ; 
Stout  y.  Wood,  1  Blackf.  71 ;  Knapp 
▼.  Knapp,  95  Mich.  474;  55  N.  W. 
Rep.  353;  Yeaton  v.  Eagle  Oil  Co., 
4  Wash.   183;   29  Pac.  Rep.  1051. 


Ag  to  interest  on  money,  Cooper  v. 
Reaney,  4  Minn.  528;  Desnoyer 
V.  McDonald,  4  Minn.  .515;  Crafts 
V.  Crafts,  31  Iowa,  77;  38  Iowa, 
237;  Nat.  German  Bank  v.  Lang,  2 
X.  D.  66.  The  matt«r  is  regulated 
by  statute  in  Kentucky.  Thomas  v. 
Beckman,  1  B.  &  Mon.  34. 

^  Chase  v.   Alliance  Ins.  Co.,  9 
Allen.  311. 
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jurisdiction  within  which  it  is  made.*  The  general  doctrine 
of  the  English  cases,  although  they  do  not  seem  to  be 
wholly  constituent  or  founded  on  any  clear  and  uniform 
principle,  appears  to  be  that  a  payment  of  freight  in  ad- 
vance can  not  be  recovered  back,  unless  it  is  made  to  appear 
affirmatively  that  it  was  intended  by  the  parties  merely  as  a 
loan.  But  as  we  do  not  regard  these  decisions  as  correct  in 
principle,  we  must  treat  them  as  indicating  a  local  peculiar- 
ity of  English  law,  which  is  not  to  be  extended  beyond  the 
jurisdiction  in  which  it  is  shown  to  have  been  adopted.  It 
appears  to  us  inconsistent  not  only  with  sound  principles  to 
construction  in  the  interpretation  of  the  contract  to  which 
it  applies,  but  also  irreconcilable  with  the  general  princi- 
ples relating  to  affreightment  which  have  been  recognized 
by  the  judges  and  approved  text  writers  of  Scotland." 

In  Stale  v.  Cobb'^  it  was  said:  "The  bonds  indorsed  by 
the  State  being  made  payable  in  Boston  where,  as  we  must 
presume,  the  commercial  law  is  unaffected  by  legislation," 
etc.  In  an  Illinois  case  the  court  says:  *'If  it  had  appeared 
upon  its  face,  or  had  been  shown  by  evidence  that^the  con- 
tract was  nuide  in  another  State  or  country,  in  the  absence 
of  proof  to  the  contrary  we  must  presume  that  there  were 
laws  in  that  country  regulating  trade,  commerce  and  the  buy- 
ing and  selling  of  property,  and  that  a  sale  may  be  made 
upon  credit,  and  notes  given  by  purchasers,  and  that  the^^ 
wore  sanctioned  by  the  local  law."^  In  a  number  of  cases 
it  has  been  held  that  in  commercial  transactions  the  law  of 
another  State  is  presumed  to  be  the  same  as  the  law  of  the 
forum.*  Thus,  in  every  State  the  presumption  is  that 
in  every  State  three  days  grace  is  allowed  on  bills  of  ex- 
change and  promissory  notes. "^  In  DoVfuH  v.  Fronch^^ 
it  was  held  that  the  law  of  New  York  as  to  days  of  grace 
on  commercial  paper  would  be  presumed  to  be  the  law  in 
France. 

'Wood  V.    CarK    4    Mete.    203;  Leavenworth  v.  Brockway,  2  Hill, 

Crlbbs  V.  Adams,  13  Gray,  597.  201 ;  Cribbs  v.  Adams,  13  Gray,  597. 

2  64  Ala.  157.  «  Wood  v.  Carl,  4  Mete.  203. 

«  Smith  V.  Whitaker,  23  111.  367.  « 1  Denio,  367. 
*  Bemis  v.  McKenzie,  13Fla.553; 
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B. 

I.  In  a  Xew  York  court  a  declaration  of  trust  executed  in  Michigan  is 
sought  to  be  enforced.  Such  trusts  are  enforceable  in  New  York  by  the 
proyisions  of  a  statute.  There  is  no  presumption  that  such  statute  is  in 
force  in  Michigan.^ 

I[.  In  New  York  it  is  contended  that  a  certain  contract,  void  for  usury 
in  New  York  is  also  void  in  Vermont  where  it  is  made.  There  is  no 
presumption  that  the  statute  concerning  usury  has  been  enacted  in  Ver- 
mont.' 

III.  In  an  action  brought  in  New  York,  on  a  contract  made  in  Penn- 
sylvania, the  plea  was  that  it  was  void  because  not  in  writing.  The  pre- 
sumption is  that  no  writing  was  required  in  Penn^^ylvsnia,  as  none  was 
necessary  at  common  law.^ 

IV.  A  parol  contract  to  sell  lands  made  in  Illinois  is  sought  to  be 
enforced  in  Michigan.  It  is  objected  ttiat  to  be  valid  it  should  be  in 
writing.  The  presumption  is  that  the  laws  of  Illinois  do  not  require 
this. 4 

V.  A  sues  B  in  Missouri  for  slander  in  saying  that  he  had  to  leave 
Indiana  for  ^^burning  a  barn.^^  There  is  no  presumption  that  ^^buming 
a  barn''  was  u  crime  In  Indiana,  and  this  not  being  proved  the  action  will 
not  lie.* 

VI.  An  action  is  brought  in  New  York  for  damages  (given  by  statute 
in  that  State)  resulting  from  a  death  caused  by  negligence  of  a  railroad 
on  the  Isthmus  of  Panama  in  the  Republic  of  New  Grenada.  The  action 
will  not  lie,  for  there  is  no  presumption  that  such  an  amendment  to  the 
common  law  is  in  force  in  New  Grenada.* 

VII.  An  action  is  brought  in  New  York  on  a  note  made  in  Florida. 
The  defense  Is  usury.  It  appears  that  by  the  laws  of  New  York  a  con- 
tract reserving  more  than  seven  per  cent,  is  usurious,  and  the  note  bears 
eight  per  cent.    The  presumption  is  that  it  is  valid  in  Florida.^ 

VIII.  A  note  made  payable  in  New  York  was  sued  on  in  Massa- 
chusetts. It  was  proved  to  have  been  made  en  Sunday.  There  is  no 
presumption  that  a  statute  like  that  of  Massachusetts  is  in  force  in  New 
York,  and  the  note  is  valid. ^ 


*  Thioop  V.   Hatch,  3  Abb.  Pr.  <  Ellis  v.  Maxon,  19  Mith.  186. 
27;  Forbes  v.  Scannell,  13  Cal.  278.  «  Bnndy  v.  Hart,  46  Mo.  462. 

*  Pomeroy  v.  Ainsworth.22Barb.  •  Whitford  v.  Panama  R.  Co.,  23 
118;  City  Savings  Bank  v.  Bidwell,  N.  Y.  466. 

29  Barb.  325;  McCraney  v.  Alden,  ^  Cntler    v.    Wright,  22    N.    Y. 

46  Barb.  274.  472. 

»  White  v.  Knapp,  47  Barb.  649;  ^  Murphy  v.  Collins,  121  Mass.  6. 
Iloughtailing  v.  Ball.  19  Mo.  84. 
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In  case  I.  it  was  said:  '*Do  the  statutes  of  this  State  or 
does  the  common  law  as  it  existed  in  the  absence  of  anv 
legislation  or  at  the  time  of  the  separation  of  this  country 
from  England,  prevail  in  other  States  of  the  Union  by  pre- 
sumption of  law.  There  is  a  want  of  precision  in  the  lan- 
guage of  some  of  the  cases  which  would  lead  us  to  suppose 
upon  a  cursory  examination  that  our  courts  have  intended 
to  decide  that,  in  the  absence  of  any  evidence  of  what  the 
laws  of  other  States  are,  it  will  be  presumed  that  they  are 
the  same  as  the  laws  of  this  State,  without  distinguishing 
whether  the  common  law  or  a  statute  of  the  State  should 
give  the  rule.  It  will  be  conceded  that  our  statutes  have 
no  extraterritorial  force,  and  as  they  can  not  have  as  the 
statute  of  this  State  any  binding  force  out  of  this  State, 
the  presumption  must  of  necessity  be  that  the  other  States 
of  the  Union  did  at  the  same  time  that  we  acted  upon  the 
subject  make  the  same  changes  in  the  law  which  we  did,  if 
we  come  to  the  conclusion  that  the  statute  laws  of  all  the 
States  are  presumed  to  be  the  same  as  our  own.  This 
would  be  a  presumption  violent  in  the  extreme  as  a  pre- 
sumption of  fact  and  should  not  be  entertained  except  upon 
the  clearest  authority.  It  is  well  established  that  the  com- 
mon law  is  presumed  to  have  originally  existed  in  the  States 
of  the  Union  except,  perhaps,  in  those  which  had  before  be- 
coming members  of  the  Union  been  subject  to  another  code 
and  system  of  laws,  and  it  is  a  well  establii^hed  presumption 
of  law  that  things  once  proved  to  have  existed  in  a  partcular 
condition,  continue  in  the  condition  until  the  contrarv  is  es- 
tablished  by  evidence  either  direct  or  presumptive.  Each 
State  having  the  sole  power  to  legislate  for  itself  and  change 
the  common  law  therein  by  act  of  the  Legislature,  it  \vould 
seem  to  follow  that  until  there  were  some  proof  that  the 
common  law  had  by  legislation  ceased  to  be  the  law  of  the 
land  it  would  be  presumed  to  be  in  force.  I  see  no  founda- 
tion for  the  presumption  that  because  one  State  has  seen  fit 
to  dispense  with  the  rules  of  the  common  law  and  provide 
others  for  tho  government  of  its  citizens  upon  a  given  sub- 
ject,  the   Legislature  of  every  other  State  has  been  like 
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minded.  I  speak  now  of  those  matters  which  are  known  to, 
and  in  the  absence  of  an  overruling  statute  are  governed  by, 
the  common  law.  There  are  matters  in  relation  to  which 
the  common  law  does  not  speak,  which  are  regulated  solely 
by  statute,  and  in  regard  to  some  of  these  matters  it  is  not 
impossible  that  our  statute  may  be  presumed  to  be  the  same 
as  those  of  the  other  States  or  rather  the  laws  of  other  States, 
in  the  absence  of  evidence,  presumed  to  be  the  same  as  those 
of  our  own." 

And  in  a  case  very  like  case  I.,  but  decided  one  year  later,^ 
it  was  said :  **The  true  rule  assumes  to  be  founded  on  a  proba- 
bility that  it  will  lead  to  the  actual  truth,  and  is  not  a  tech- 
nical rule  forced  upon  courts  against  their  conviction  of  what 
is  right.  Until  the  contrary  is  proved  it  is  more  likely  to 
be  true  than  false  that  the  laws  of  another  State  are  the 
same  as  ours,  as  to  contracts  relating  to  personal  estate  and 
to  commercial  matters  particularly ;  and  that  when  the  com- 
mon law  is  known  to  prevail,  it  is  construed  there  as  it  is 
with  us,  whether  relating  to  lands  or  personal  property.  So, 
also,  interest  is  now  considered  as  much  an  incident  to  a  loan 
of  money  as  rent  is  to  the  letting  of  a  house  or  lands.  It  is, 
therefore,  an  assumption  most  compatible  with  truth  that 
interest  at  some  rate  is  allowed  in  every  State.  Although 
the  rate  of  interest  therefore  is  fixed  by  statute,  yet  some 
rate  is  universal,  our  courts  must  allow  some  rate ;  and  if  the 
parties  furnish  no  better  guide  to  the  truth,  the  court  assumes 
ours  to  be  the  legal  interest  in  computing  the  amount  to  be 
recovered.  But  when  we  introduce  what  we  know  to  be  a 
new  law  (as  is  our  statute)  respecting  trusts,  it  would  be  a 
perversion  of  reason  to  pretend  to  infer  that  as  soon  as  we 
placed  the  new  law  on  our  statute  book  every  other  State  in 
.  the  Union  would  adopt  the  same  law.  Slavery  was  abolished 
herein  1H26.  It  would  be  a  bold  proposition  that  we  should 
infer  that  it  was  thenceforth  abolished  in  all  the  other  States 
in  which  it  was  proved  to  have  previously  existed.  Within 
the  present  century  we  have  adopted  laws  giving  priority 
to   conveyances    of  lands  according  to  the  order   of  time 

>  Wricrht   V.    DeljifioM,  22  Barb.  498. 
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in  which  they  are  recorded;  creating  liens  in  favor  of 
mechanics;  at  one  time  making  banking  a  monopoly,  after- 
wards opening  it  to  all  under  certain  restrictions.  Many  of 
the  States  have  by  express  statute  adopted  similar  laws.  He 
would  be  a  very  unwise  man  who,  inferring  that  our  jsister 
States  had  conformed  their  laws  to  ours,  should  make  his 
investments  accordingly.  And  it  would  be  no  less  unwise 
and  unjust  ia  a  court  to  make  the  same  inference  and  on  it 
to  determine  the  rights  of  parties.  Any  conclusion  which 
shocks  reason  and  common  sense  can  not  be  found  on  cor- 
rect rules  of  evidence." 

In  case  fll.  it  was  said:  ' 'Assuming  that  the  contract  is 
void  in  consequence  of  not  beiiig  in  writing,  it  is  so  by 
reason  of  the  statute  of  frauds  of  this  State.  By  the  com- 
mon law  it  was  a  valid  contract,  and  there  is  no  evidence 
that  by  any  statute  of  the  State  of  Pennsylvania  such  a  con- 
tract was  required  to  be  evidenced  by  writing.  We  are  not 
at  liberty  to  indulge  in  any  presumption  as  to  what  the 
legislation  of  another  State  or  country  has  been  or  what 
statutes  it  may  have  enacted.  To  presume  that  the  statute 
law  of  another  State  is  the  same  as  that  of  our  own,  would 
be,  as  it  seems  to  me,  the  height  of  absurdity.  In  a  given 
case  the  statutes  may  be  and  they  may  not  be  similai'  to  ours. 
If  they  are  and  a  party  wishes  to  avail  himself  of  them  in 
the  courts  of  this  State,  it  is  a  very  easy  thing  to  prove  it. 
That  we  have  a  particular  statute  containing  particuhu*  pro- 
visions is  not  any  evidence,  not  even  prima  faoiey  that 
another  State  has  a  statute  with  like  provisions.  Where  it 
otherwise  it  would  follow  that  we  are  bound  to  presume  that 
every  one  of  our  sister  States  has  enacted  all  the  general 
laws  contained  in  our  massive  tomes  of  session  laws;  and 
by  the  same  rule  the  courts  of  each  State  would  be  bound 
to  presume  the  same  thing  in  regard  to  the  statutes  of  each 
of  the  other  States.  The  rule,  as  I  have  always  understood 
it  to  exist  in  this  State,  is  that  where  there  is  no  evidence  to 
the  contrary  it  will  be  presumed  that  the  common  law  is  in 
force  in  each  of  the  other  States,  except  possibly  the  State 
of  Louisiana,  and  that  no  such  presumption  will  prevail  in  re- 
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gard  to  statute  or  written  law.  If  the  common  law  has  been 
abrogated,  changed  or  modified  by  a  statute  of  another  State 
it  must  be  proved." 

In  case  IV.  it  was  said:  *'A  parol  contract  to  sell  lands 
was  good  at  common  law.  It  is  only  made  void  by  statute. 
If  we  should  make  any  presumption  in  the  absence  of  evi- 
dence, as  to  the  provisions  of  any  foreign  laws,  it  would  be 
that  they  conform  in  substance  to  the  general  principles  of 
the  common  law.  How  universally  we  could  make  such  a 
presumption  it  is  not  necessary  to  consider.  We  certainly 
can  not  presume  that  the  Legislature  of  another  State  has 
adopted  all  of  our  statutes,  and  therefore,  we  must  have  proof 
before  we  can  know  that  they  have  passed  any  statute." 

In  case  V.  it  was  said:  "It  may  be  said  that  the  courts 
of  each  State  should  assume  all  acts  to  be  criminal  in  other 
States  that  are  made  so  by  the  statutes  of  their  own  State, 
but  this  would  be  an  assumption  not  only  contrary  to  the 
traditions  and  practices  of  courts,  but  contrary  also  to  the 
known  fact;  and  if  it  be  also  said  that  burning  a  barn  is  a 
crime  of  such  moral  turpitude  that  we  should  assume  it  to 
be  a  punishable  offense,  that  must  depend  upon  circum- 
stances. If  the  charge  involve  such  a  burning  as  to  make 
it  by  our  statute  arson  in  the  first  or  second  degree,  the 
remark  would  apply,  for  that  would  be  a  crime  at  common 
law,  and  no  foreign  statute  need  be  alleged  or  proved.  But 
many  of  our  Western  barns  are  in  the  open  field  and  of 
trifling  value,  some  being  built  of  poles  and  straw ;  and  their 
destruction  would  involve  less  of  the  moral  elements  of 
crime  than  some  mere  trespasses." 

In  case  VI*  it  was  said:  "The  courts  do  not  in  general 
take  notice  of  the  laws  of  a  foreign  country,  except  so  far 
as  they  are  made  to  appear  by  proof.  In  the  absence,  how- 
ever, of  positive  evidence  as  to  the  law  of  another  country, 
our  laws  indulge  in  ceilain  presumptions.  Prima  facie^  a 
man  is  entitled  to  personal  freedom  and  the  absence  of 
bodily  restraint,  and  to  be  exempt  from  physical  violence  to 
his  person  everywhere.  Hence,  if  one  bring  a  civil  action 
for  false  imprisonment,  or  for  an  assault  and  battery  com 
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initted  abroad,  he  need  not,  in  the  first  instance,  offer  any 
proof  that  such  acts  are  unlawful  and  entitle  the  injured 
party  to  a  recompense  in  damages  in  the  place  where  they 
are  inflicted ;  for  the  courts  will  not  presume  the  existence 
of  a  state  of  law  in  any  country  by  which  compensation  is 
not  provided  for  such  injuries.  And  where  the  condition  of 
the  law  of  another  State  becomes  material,  and  no  evidence 
has  been  offered  concerning  it,  our  courts  will  presume  that 
the  general  principles  of  the  common  law  which  we  always 
consider  to  be  consonant  to  reason  and  natural  justice  pre- 
vail there.  But  no  such  presumption  prevails  respecting 
the  positive  statute  law  of  the  State.  There  is  generally  no 
probability  in  point  of  fact,  and  there  is  never  any  pre- 
sumption of  law  that  other  States  or  countries  have  estab- 
lished precisely  or  substantially  the  same  arbitrary  rules 
which  the  domestic  Legislature  has  seen  fit  to  enact.  In 
applying  these  remarks  to  the  present  case,  we  are  brought 
to  the  conclusion  that  the  statutes  under  which  this  action 
is  instituted  do  not,  so  far  as  we  know  or  can  assume,  form 
any  portion  of  the  law  of  New  Grenada  where  the  facts  con- 
stituting the  supposed  cause  of  action  occurred.  These 
statutes  have  introduced  a  principle  wholly  unknown  to  the 
common  law,  namely,  that  the  value  of  a  man's  life  to  his 
wife  or  next  of  kin  constitutes,  with  a  certain  limitation  as 
to  amount,  a  part  of  his  estate,  which  he  leaves  behind  him 
to  be  administered  by  his  personal  representatives.  The 
contrary  doctrine,  to-wit,  that  a  cause  of  action  existing  for 
such  a  wrong  in  favor  of  the  party  injured  dies  with  him, 
and  forms  no  part  of  the  succession  to  which  his  wife  and 
kindred  are  entitled,  was  so  well  established  as  to  form  one 
of  the  standing  maxims  of  the  law." 

In  case  VII.  it  was  said :  "As  the  rate  of  interest  inserted 
in  the  note  exceeds  the  rate  allowed  in  this  State,  the  de- 
fendant's counsel  insists  that  the  note  \9  pj'ivia  facie  usu- 
rious. He  relies  upon  the  ordinary  presumption  that  the 
laws  of  a  foreign  State,  nothing  being  shown  to  the  con- 
trary, corresponds  with  our  own,  and  claims  that  it  was  in- 
cumbent upon  the  plaintiff  to  repel  this  presumption   by 
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proof  that  the  laws  of  Florida  allowed  interest  at  the  rate 
mentioDed  in  the  note.  I  doubt  whether  the  presuqaption 
relied  upon  extends  to  a  case  of  this  kind.  Our  statute  of 
usury  is  highly  penal.  It  forfeits  the  entire  debt.  At  com- 
mon law  the  contract  would  be  perfectly  good.  We  are 
not,  I  think,  called  upon  to  presume  that  foreign  States  have 
adopted  all  our  penal  legislation." 

"The  contract,"  it  was  said  in  case  Vlll.t  "was  not  void 
by  the  common  law,  and  there  is  no  presumption  that  the 
law  of  another  State  corresponds  with  the  statute  of  this 
commonwealth." 

"In  the  absence  of  any  proof  to  the  contrary,  we  must 
presume  that  (the  English  common  law)  without  any  modi- 
fications other  than  such  as  was  produced  by  our  Kevolu- 
tion  and  by  our  political  institutions  in  general,  still  prevail 
in  (another)  State.  Such  modifications  as  may  have  been 
made  by  her  legislative  acts,  can  not  be  judicially  known  to 
us  and  must  be  shown  by  proof."* 

In  some  States  it  is  held  that  the  law  of  the  foreign 
State  will  be  presumed  to  be  the  same  as  the  law  of  the 
forum;  and  no  distinction  is  made  between  common  and 
statute  law  in  this  respect.^ 

1  Newton  V.  Cocke,  10  Ark.  167.  Rape    v.    HealOD,    9     Wis.    328; 

*  Caledonia  Lis.  Co.  v.  Wenar,  34  East  Omaha,  etc.,  R.  Co.  v.  Godda, 

S.  W.  Rep.  385  (Tex.) ;  Hadley  v.  70  N.  W.  Rep.  491  (Neb.) ;  Pool  v. 

Gregory,  57  Iowa,  157;   10  N.  W.  EHlson,  9  N.  Y.  (S.)  171;  Jennings 

Rep.  319;  State  v.  Nadal,  96  Iowa,  v.  R.  Co.,  5  N.  Y.  (S.)  140;  Good- 

478;29N.  W.  Rep.  461;  Davis  v.  win  v.  Provident  Life  Assurance 

R.  Co.,  83  Iowa,  744;  49  N.  W.  Co.,  66  N.   W.  Rep.  167  (Iowa); 

Rep.  77 ;  Neese  v.  Ins.  Co.,  55  Iowa,  Evans  v.  Cleary,  125  Pa.  St.  204 ;  17 

604;  8  N.  W.  Rep.  450;  Hess  v.  Atl.  Rep.  440;  Bagwell  v.  McTighe, 

Grimes,  48  Pac.  Rep.  596  (Kas.);  85  Tenn.   616;  4  S.   W.  Rep.  46; 

Hewitt      V.      Morgan,       65       N.  Spann    v.    Commerford.    20   Tex. 

W.    Rep.    498    (Iowa);   Stephens  216;   Mortimer  v.  Marder,  93  Cal. 

V.     Williams,      46      Iowa,     540;  172;  28  Pac.  Rep.  814;  Shumway  v. 

Sayre    v.    Wheeling,     31     Iowa,  Leahey,  67  Cal.   148;  8  Pac.  Rep. 

112;  32  7(2.559;  Rogers  V.  Coats,  38  12;     Haggin  v.  Haggin,  35  Neb. 

Kas.  232;  16  Pac.  Rep.  463;  Pierce  375;  53  N.  W.  Rep.  209;  Harris  v. 

V.    R.  Co.,    36   Wis.  283;    Caval-  R.  Co.,  6   Atl.  Rep.  306  (R.  I.); 

laro  V.   R.    Co.,    110    Cal.    543;  McLeod  v.  R.  Co.,  6  Atl.  Rep.  648 

42     Pac.     Rep.     918;      Wheeler  (Vt.);    Rendell  v.  Black  Diamond 

▼.    Constontine,     39     Mich.    62;  S.  S.  Co.,  10  C.  S.  257  (Quebec) ; 
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RULB  Sd.-— And  a  rule  of  the  common  law  to  wbich 
exceptions  have  been  made  by  the  courts  "will  not 
be  presumed  to  be  in  force  intact  in  the  foreisrn 
State  or  country. 

IlluAtralio7i. 

I.  An  action  was  brought  in  Maine  by  A  against  B  for  a  qnantity  of 
salt  placed  in  a  Etore  in  New  Brunswick.  It  appeared  that  the  salt  bad 
been  seized  for  rent.  The  court  will  not  presume  that  all  property  in 
New  Brnnswiclv,  placed  on  the  land  of  another  is  liable  to  be  taken  for 
rent  in  arrear.^ 

In  case  I.  it  was  said  that  the  courts  of  this  State  could 
not  presume  that  a  rule  of  the  common  law  to  which  so 
many  exceptions  had  been  made  in  favor  of  trade  and  com- 

Bierbaus  V.  Tel.  Co.,  84  N.  E.  Rep.  non  v.  Northwestern  Ins.  Co.,  29 

581  (Ind.) ;  Sandmeyer  v.  Ins.  Co.,  Hun,  470;  Rogers  v.  Hatch,  8  Nev. 

50  N.  W.  Rep.  353  (S.  D.) ;  Roehl  36;  Marsters  v.  Lash,  61  Cal.  623; 

V.  Forteous,  44  La.  Ann.  1582;  18  Wickersham  v.  Johnson,    38  Pac. 

S.  E.  Rep.  645;    Brown  v.    San  Rep. 89;  Palmer  v.  R.  Co.,  35  Pac. 

Francisco  Light  Co.,  68  Cal.  426;  Rep.  630  (Cal.);  Temple  v.  Dodge, 

Seyfert  v.  Edison,  46  N.  J.  (L.)  33  S.  W.  Rep.  222  (Tex.);   South. 

393;   Peabody  v.  Carroll,  9  Mart.  Pac.  R.  Co.  v.  Graham,  34  S.  W. 

(La.)  195;  13  Am.  Dec. 30.");  Moore  Rep.  135  (Tex.);  Abercrombie  t. 

v'.  Hood,  9  Rich.  (Eq.)  311 ;  70  Am.  Stillman,  14  S.  W.  Rep.  19  (Tex.) ; 

Dec.  210;  Mener  v.  R.  Co.,  5  S.  D.  Scott  v.  Beard,  47  Pac.  Rep.  986 

668;  Hicliman  v.  Alpaugh,  21  Cal.  (Kas.)  ;  Southern  Ins.  Co.  v.  Wol- 

228;  Hill  v.   Grigsby,  32  Cal.  55;  verton    Hardware    Co.,  19  S.  W. 

Martin  v.  Hazard  Powder  Co.,  2  Rep.  615  (Tex.) ;  Scroggin  v.  Mc- 

Colo.597;  Smith  v.  Smith,  19  Gratt.  Clelland,  66N.  W.  Rep.  208  (Neb.); 

645;  AUenv.  Watson,  2  Hill  (S.C.),  Sandedge  v.  Hunt,  5  South.  Rep. 

319;  Bean  V.  Briggs,  4  Iowa,  464;  55  (La.);    Musser    v.  Stanffer,  35 

Crafts  V.  Clark,  38  Iowa,  237 ;  Har-  Atl.  Rep.  709  (Pa.) ;  American  O&k 

lis  V.  AUnutt,  12  La.  465;  Att&inson  Leather  Co.  v.  Standard  Gig  Co., 

V.  Atkinson,  15  La.  Ann.  491;  Con-  33  Pac.  Rep.  246  (Utah),  overrul- 

ally  V.Riley,  25  Md.402;  Harper  v.  ing  Rudy  v.  R.  Co.,  30  Pac.  Rep. 

Harper,  1  IL  &  McH.687;  Gardner  366  (Utah);  Laird  v.  State,  CI  Md. 

V.Lewis,  7  Gill,  377;  Campbell  v.  309;    Bollinger  v.   Gallagher,  144 

Miller.  3  Mart.  (N.  S.)  149;  Smoot  Pa.  St.  205;  22  Atl.  Rep.  815;  Gor- 

V.  Baldwin,  1   Mart.  (X.  S.)  628;  dan  v.  Litchfield,    67    Iowa,   671; 

Brimhall  v.  Van  Campen,  8  Minn.  Fifth  Nat.  Bank  v.  Woolsey,  48  N. 

13;  Crozier  v.  Hodge,  3  La.  358;  Y,  (S.)  148. 

Monroe  v.  Douglass,  5  N.  Y.  452;        *  Owen  v.  Bogle,  15  Me.  147;  32 

Messner    v.   Lewis,    20    Tex.  219;  Am.  Dec.  143;  Smith  v.  Gould,  4 

Green  v.  Rugly,  23  Tex.  539;  Sad-  Moore  P.  C  6. 
ler  v.  Anderson,  17  Tex.  244;  Can- 
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nierce,  was  in  force  in  its  original  vigor  in  another  country. 
''There  are  many  and  important  exceptions  to  the  general 
law  of  distress,  made  in  favor  of  trade  and  commerce.  In 
a  case  in  which  the  whole  doctrine  was  much  examined,  it 
was  decided  that  goods  of  the  principal  in  the  hands  of  his 
factor  were  not  liable  to  be  distrained  for  the  factor's  rent'.^ 
For  like  reasons  it  has  been  held  that  property  deposited 
for  a  broker  in  a  warehouse  upon  a  wharf  for  safe  custody 
to  wait  an  opportunity  to  sell,  was  not  liable  to  be  distrained 
for  rent  due  from  the  wharfinger.^  And  the  same  rule  of 
exceptions  has  been  decided  to  apply  to  goods  in  a  common 
warehouse.*  This  is  not  a  proper  occasion  to  examine  into 
the  extent  of  the  exception  in  favor  of  trade  and  commerce, 
further  than  to  show  that  it  may  be  important  to  a  just  de- 
cision of  the  rights  of  these  parties  that  the  law  should  be 
proved  by  those  who  are  competent  to  speak  with  a  full 
knowledge  of  it." 

iGilmany.£atOD,3Brod.&B.V5.        ^  ^^^tbias  v.  Mesnard,  2  C.  &  P. 
*  Thompson  v.  Mashiter,  1  Bin^.    353. 
283. 
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THE  PRESUMPTIONS  FROM  THE  ALTERATIONS  OF 

INSTRUMENTS. 


RULE  84.— Alterations^  erasures  and  interlineations 

appearingjT   on  the   face    of   writinfirs, 
cited  arguendo  \n        whether  Under  seal  or  not,  are  pre- 

State  T.  MoGon  igle,  ' 

101  Mo.  856.  sumed  to  have  heen  made  before  their 

execution  or  completion,* 


1  Cumberland  Bank  v.  Hall,  6  N. 
J.  L.  315;  CominiBsloners  v.  Han- 
Ion,  1  N.  &  McC.  554;  Rankin  v. 
Blackwell,  2  Johns.  Gas.  198;  Run- 
nion  V.  Crane,  4  Blackf .  466 ;  Com- 
mercial Bank    v.    Lum,    7    How 
(Miss.)  414;  Reed  v.  Kemp,  16  111 
445;  Joiiden  v.  Boyce  33  Mich.  302 
Stevens  v.  Martin,  18  Pa.  St.  101 
Little  V.  Herndon,   10    Wall.    31 
Malarin  v.  United  States,  1  Id,  288 
Smith  V.  United  States,  2  Id,  232 
Ramsey  v.  McCue,  21  Gratt.  349 
Matthews  v.  Coalter,  9  Mo.  705 
McCormick  v.  Fitamorris,  39  Id,  24 
Acker  v.   Ledyard,  8   Barb.  514 
Gooch  V.  Brj'ant,  13  Me.  365 ;  Crab- 
tree  V.  Clark,  20  Me.  337;  Clark  v. 
Rogers,  2  /d.  147;  Wickes  v.  Caulk, 
5  H.  &  J.  41 ;  Miliken  v.  Martin,  66 
m.  13;  Putnam  v.  Clark,  27  N.  J. 
(Eq.)  412;  Wikoff's  Appeal,  15  Pa. 
St.  218;  Ely  V.  Ely,  6  Gray,  439; 
Wilson  V.  Hayes,  40    Minn.  531; 


Montgomery  v.  Crosthwait,  90 
Ala.  553;  Gettysburg  Nat.  Bank 
V.  Gage,  4  Pa.  Sup.  Ct.  505;  Conk- 
ling  y.  Olmstead,  63  111.  App.  649: 
Westmorland  v.  Westmorland,  17 
S.  E.  Rep.  1033  (Ga.) ;  Kleeb  v. 
Bard,  40  Pac.  Rep.  733  (Wash.); 
Collins  v.  Boring,  90  Ga.  360;  23  S. 
E.  Rep.  401 ;  Houston  v.  Jordon, 
18  S.  E.  Rep.  702  (Tex.) ;  Moddie 
V.  Brieland,  70  N.  W.  Rep.  637  (S. 
D.) ;  Foley- Wadsworth  Co.  v.  Solo- 
mon, 70  N.  W.  Rep.  639  (S.  D.). 
In  Louisiana  erasures  and  inter- 
lineations are  presumed  to  be  false 
or  forged,  and  must  be  accounted 
for  by  the  party  setting  up  the  in- 
strument. McMicken  v.  Bean^ 
champ,  2  La.  290;  Pipes  v.  Hardesty, 
9  La.  Ann.  152.  An  impossible 
date  raises  a  presumption  of  ante 
or  post  dating — not  of  alteration. 
Davis  V.  Loftin,  6  Tex.  490. 


RULE  84.]  ALTERATION    OF   INSTRUMENTS.  453 

Illustrations. 

I.  A  deed  is  produced  by  the  grantee.  There  is  an  erasure  in  the  de- 
scription clause  and  another  in  the  covenants.  The  erasures  are  pre- 
sumed to  have  been  made  by  the  parties  or  the  scrivener  before  the  deed 
was  executed  and  delivered.^ 

II.  A  will  is  produced  for  probate.  There  is  an  alteration  in  the  name 
of  one  of  the  legatees.  It  is  presumed  that  this  was  made  before  it  was 
signed.* 

III.  B  sues  C  on  a  promissory  note  made  by  C.  There  is  an  altera- 
tion and  erasure  in  the  amount  payable.  These  aje  presumed  to  have 
been  made  before  it  was  signed.' 

IV.  On  the  face  of  an  assessment  an  erasure  appears.  The  presump- 
tion is  that  this  was  made  before  it  was  signed.^ 

V.  There  is  an  alteration  in  the  minute  book  of  a  corporation.  The 
presumption  is  that  it  was  made  before  the  book  was  signed.' 

VI.  There  is  an  alteration  in  the  return  made  by  an  officer,  it  appear- 
ing to  have  been  first  written  that  a  notice  had  been  posted  in  two  pub- 
Mc  places,  the  word  '^two^^  being  altered  to  *^the^'  in  the  same  hand  and 
ink.  The  presumption  is  that  this  alteration  was  made  before  the  sign- 
ing of  the  return.' 

VII.  A  blank  in  a  note  was  found  to  have  existed  at  its  delivery  and 
to  have  been  subsequently  filled.  The  presumption  is  that  it  was  filled 
by  a  person  having  the  legal  custody  of  it.^ 

VIII.  An  action  is  brought  on  a  contract  to  indemnify  A  on  certain 
notes  made  on  March  16th.  The  contract  is  also  dated  March  16th,  but 
when  produced  it  is  seen  that  the  figures  ^'16^^  describing  the  notes  have 
been  written  over  the  figures  ^^15,^'  and  in  the  date  of  the  instrument 
the  figures  **16'^  have  t>een  written  over  the  figures  ^47.*^  The  pre- 
sumption is  that  these  alterations  were  made  at  the  time  of  its  execution 
and  the  contract  is  admissible.^ 

1  Cases  cited  in  last  note.  and  innocence  be  disregarded.  The 

'  Id,;  Graham  v.  OTallon,  4  Mo.  alteration  of '  any  legal  ingtrument 

607.  in  the  absence  of  proof  or  satisfac- 

'  Id.  tory  explanation  to  the  contrary, 

^  North  River   Meadow   Co.  v.  should  be  presumed  to  have  been 

Shrewsbury  Church,  22  N.  J.  L.  made     simultaneously    with    the 

427.  instrument    or   before  its    execu- 

'  Stevens  Hospital  v.  Dyas,  15  Ir.  tion.^' 

£q.  (N.  S.)  406.  7  jnglish  v.  Breneman,  9  Ark.  122 ; 

<  Boothby  v.  Stanley,  d4  Me.  515.  47  Am.  Dec.  735. 

''Fraud, '^  said  the  court,  ''can  not  ^  Beaman  v.  Russell,  20  Vt.  205; 

be  presumed  unless  the  ordinary  49  Am.  Dec.  775. 

rules  of   presumption   of  honesty 
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In  the  early  history  of  the  common  law  the  judges  exam- 
ined the  question  themselves,  and  if  the  deed  or  other 
instrument  appeared  to  be  interlined  they  refused  to  admit 
it.  Subse()uently  this  practice  was  altered,  and  the  ques- 
tion whether  the  alteration  was  made  before  or  after  the 
delivery  of  the  deed  was  left  to  the  jury.  And  finally  the 
presumption  of  law  was  raised  that  the  alteration  had  been 
made  before  the  delivery,  on  the  ground  that  any  other 
view  would  be  a  presumption  in  favor  of  fraud  and  forgery.^ 
In  the  United  States  the  rule,  except  in  one  State,  seems  to 
be  well  established  that  the  presumption  will  be  in  favor  of 
the  validity  of  the  instrument.  In  a  Georgia  case  it  was  said : 
'*The  rule  may  now  be  thus  stated :  An  alteration  of  a  writ- 
ten instrument,  if  nothing  appears  to  the  contrary,  should 
be  presumed  to  have  been  made  at  the  time  of  its  execution. 
But  generally  the  whole  inquiry,  whether  there  has  been  an 
alteration,  and  if  so  whether  in  fraud  of  the  defending  party 
or  otherwise,  to  be  determined  by  the  appearance  of  the  in- 
strument itself  or  from  that  and  other  evidence  in  the  case, 
is  for  the  jury.^ 

In  case  VIII.  it  was  said :  '*  Amidst  the  conflict  of  author- 
ities in  this  country,  and  with  the  little  aid  that  Qan  be  de- 
rived from  the  modern  English  cases,  I  should  be  disposed 
to  fall  back  upon  the  ancient  common  law  rule  —that  an 
alteration  of  a  written  instrument,  if  nothing  appear  to  the 
contrary,  should  be  presumed  to  have  been  made  at  the  time 
of  its  execution.  I  think  this  rule  is  demanded  by  the  actual 
condition  of  the  business  transactions  of  this  countrv,  and 
especially  of  this  State — where  a  gi'eat  portion  of  the  con- 
tracts made  are  drawn  by  the  parties  to  them,  and  without 
great  care  in  regard  to  interlineations  and  alterations.  To 
establish  an  invariable  rule,  such  as  is  claimed  in  behalf  of 
the  defendant,  that  the  party  producing  the  paper  should  in 
all  cases  be  bound  to  explain  any  alteration  by  extrinsic 
evidence,  would,  I  apprehend,  do  injustice  in  a  very  great 
majority  of  the  instances,  in  which   it  should  be  applied. 

'Tatuin  V.   Catamore,   16  Q.  B.        » Printrup  v.  Mitchell,  17  Ga.  564. 
746. 
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Such  a  rule  might  be  tolerated — might,  perhaps,  be  bene- 
ficially adopted — in  a  highly  commercial  country,  like  that 
of  Great  Britain,  in  regard  to  negotiable  paper,  which  is 
generally  written  by  men  trained  to  clerical  accuracy,  and  is 
upon  stamped  paper,  the  very  cost  of  which  would  induce 
special  care  in  the  drawing  of  it ;  but  I  am  persuaded  its  ap- 
plication here  could  not  be  otherwise  than  injurious.  It  is 
not  often  that  an  alteration  can  be  accounted  for  by  extra- 
neous evidence :  and  to  hold  that,  in  all  cases,  such  evidence 
must  be  given,  without  regard  to  any  suspicious  appearance 
of  the  alteration,  would,  I  think,  in  many  instances,  be  doing 
such  manifest  injustice  as  to  shock  the  common  sense  of 
of  most  men." 

*'In  this  conflict  of  opinion,"  says  Woodruff,  J.,  after  an 
exhaustive  review  of  all  the  authorities,  '*it  appears  to  me 
the  sensible  rule  and  the  rule  most  in  accordance  with  the 
decisions  of  our  own  State,  is  that  the  instrument,  with  all 
the  circumstances  of  its  history,  its  nature,  the  appearance 
of  the  alteration,  the  possible  or  probable  motives  to  the 
alteration,  or  against  it,  and  its  effect  upon  the  parties  re- 
spectiveh',  ought  to  be  submitted  to  the  jury;  and  that  the 
court  can  not  presume  from  the  mere  fact  that  an  alteration 
appears  on  the  face  of  the  instrument,  whether  under  seal 
or  otherwise,  it  was  made  after  the  signing.  Some  altera- 
tions may  be  greatly  to  the  disadvantage  of  the  holder  or 
party  setting  up  the  instrument.  Shall  it  be  presumed  that 
he  made  them  unlawful  against  his  own  interest?  Others 
may  be  indifferent  as  to  him,  and  favorable  to  some  other. 
No  presumption  in  such  case  can  exist  against  him."* 

There  are,  however,  to  be  found  cases  which  conflict  with 
the  rule  above  laid  down.  In  Jackson  v,  Osborn^^  the  trial 
judge  ruled  that  where  there  was  an  erasure  or  alteration  in 
a  deed  the  presumption  of  law  was  that  it  was  made  before 
the  execution  of  the  deed,  and  that  it  was  incumbent  on  the 
party  seeking  to  invalidate  the  deed  to  show  that  the  altera-  . 
tion  had  been  improperly  made.     On  appeal  this  was  held 

iMaybee  v.    Sniffen,  2    E.    D.        »  2  Wend.  535;  20  Am.  Dec.  (i49. 
Smith.  1. 


A 
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to  be  error.  The  court  said:  *'Mr.  Phillips,  in  his  treatise 
on  Evidence,^  says:  *If  there  is  any  blemish  in  the  deed  by 
rasure  or  interlineation,  the  deed  ought  to  be  proved, 
though  above  thirty  years  old,  and  the  blemish  satisfacto- 
rily explained.  In  such  a  case  the  jury  would  have  to  try 
whether  the  rasure  or  interlineation  was  before  or  after  the 
deliverv  of  the  deed ;  for  if  the  rasure  was  before  that  time 
the  deed  is  still  valid.  It  is  only  after  the  delivery  that  a 
rasure  or  interlineation  can  affect  a  deed,  and  even  then 
thev  are  in  some  cases  immaterial.'  Mr.  Justice  Butler,  in 
his  treatise,^  also  says  that  a  rasure  or  interlineation  in  a 
deed  is  a  suspicious  circumstance  which  will  make  it  neces- 
sary, even  in  the  case  of  a  deed  of  thirty  years'  standing,  for 
the  party  to  prove  the  deed  by  the  witnesses,  if  living,  or  if 
dead,  by  proving  their  handwriting  and  the  handwriting  of 
the  party,  in  order  to  encounter  the  presumption  arising 
from  the  blemishes  in  the  deed.  When  nothing  appears 
but  the  fact  of  an  erasure  or  interlineation  in  a  material  part 
of  the  deed  of  which  no  notice  is  taken  at  the  time  of  the 
execution,  it  is  a  suspicious  circumstance,  which  requires 
some  explanation  on  the  part  of  the  plaintiff,  but  whether 
the  explanation  is  satisfactory  or  not  is  for  the  jury  to  de- 
terinine."  In  WiUon  v,  Henderson,^  it  was  said:  **It  is  a 
presumption  of  law  that  any  material  alteration  of  a  note, 
appearing  upon  its  face,  was  made  after  it  goes  into  the 
handci  of  the  payee,  and  it  is  for  him  to  show  that  it  was 
made  under  circumstances  which  sustain  it?  The  author- 
ities are  both  ways,  and  hence  it  is  difficult  to  extract  from 
them  the  true  rule.  The  question  was  very  fully  con- 
sidered in  the  Supreme  Court  of  Connecticut  in  the  case  of 
Ballet/  V,  Taylor t^  in  which  the  evident  leaning  of  the 
decision  is  against  the  presumption.  Still  it  may  be 
doubted  whether  the  authorities  cited  by  the  court  would 
not  have  better  sustained  an  opinion  the  other  way.  The 
court  said  circumstances  may  be  such  as  may  require  an  ex- 
planation from  the  plaintiff.     This  is  surely  true,  and  it 

»  7  Vol.  p.  406.  8  9  S.  &  M.  376;  48  Am.  Dec.  716. 

2  p.  255.  m  Conn.  631. 
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must  be  also  clear  that  the  whole  question  of  alteration  is 
for  the  jury.  It  is  for  them  to  determine  whether  it  was 
made  before,  or  after  delivery,  or  whether  it  was  with  or 
without  the  consent  of  the  maker.  Assuming  that  the  law 
presumes  that  any  alteration  appearing  on  the  note  was 
made  after  delivery,  such  presumption  must  be  very  much 
weakened,  if  not  destroyed,  when  the  alteration  operates 
prejudicially  to  the  holder."^ 

In  an  early  case  in  Pennsylvania  Chief  Justice  McKean 
had  ruled  that  an  interlineation  in  a  deed  would  be  pre- 
sumed to  have  been  made  after  its  execution. '^  But  this 
decision  is  no  longer  law  in  that  State,  all  the  subsequent 
cases  leaving  it  to  the  jury  to  decide  on  the  evidence 
whether  the  alteration  was  made  before  or  after  the  execu- 
tion.* 

In  Ohio  it  is  laid  down  that  where  an  alteration  appearing 
on  the  face  of  an  instrument  is  not  particularly  suspicious 
and  beneficial  to  the  party  seeking  to  enforce  it,  the  altera- 
tion will  be  presumed  to  have  been  made  either  before  exe- 
cution or  by  agreement  of  the  parties  afterwards.* 

In  Burnham  v.  Ayer^  it  is  said:  "Although  a  different 
rule  prevails  in  other  jurisdictions,  it  has  been  holden,  and 
may  be  regarded  as  settled,  in  this  State,  that  in  the  absence 
of  evidence  or  circumstances  from  which  an  inference  can 
legitimately  be  drawn  as  to  the  time  when  it  was  actually 
made,  every  alteration  of  an  instrument  will  be  presumed 
to  have  been  made  after  its  execution."  The  instrument 
in  this  case  was  a  deed  and  the  alteration  was  in  the  de- 
scription. 

In  Hill  V,  BarneSy^  the  date  in  a  note  which  had  origin- 
ally been  written  May  4  had  been  altered  to  April  4.     No 


*  And  see  Heffner  v.  Wenrich,  32 
Pa.  St.  423;  Hill  v.  Oooley,  46  Pa. 
St.  269. 

'  Morris  v.  Vanderen,  1  Dall.  67. 
And  see  Paine  v.  Edsell,  19  Pa.  St. 
178;  Prevost  v.  Gratz,  Pet.  C.  C. 
864;  Taylor  v.  Crowninstiield,  5  N. 
T.  Leg.  Obs.  209. 

>  Stahl  V.  fierger,  10  S.  &  R.  171 ; 


Babb  V.  Clemson.  Id,  424;  Barring- 
ton  V.  Banic  of  Washington,  14  Id, 
422;  Hefflinger  v.  Shutz,  16 /d.  46: 
Hudson  V.  Reel,  6  Pa.  St.  279;  Van- 
borne  Y.  Dorrance,  2  Dall.  306. 

«  Huntington  v.  Finch,  3  Ohio  St. 
445. 

«35X.  H.  351. 

MIN.  H.895. 
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evidence  when  the  alteration  was  actually  made  was  given, 
but  a  verdict  for  the  plaintiff  was  taken  by  consent,  subject 
to  the  opinion  of  the  higher  court.  The  Supreme  Court 
ordered  a  new  trial.  "In  the  absence  of  all  evidence," 
said  Parker,  C.  J.,  '^either  from  the  appearance  of  the  note 
itself,  or  otherwise,  to  show  when  the  alteration  was  made, 
it  must  be  presumed  to  have  been  made  subsequent  to  the 
execution  and  delivery  of  the  note.  This  rule  is  necessary 
for  the  security  of  the  maker,  who  must  otherwise  take  evi- 
dence of  the  appearance  of  the  note  when  it  is  delivered,  in 
order  to  protect  himself  against  alterations  subsequently 
made  without  his  privity."  And  the  case  was  followed  in 
Humphreys  v,  Ouilow^^  decided  in  1843. 

Two  exceptions  to  Rule  84  obtain  in  the  English  courts 
for  reasons  in  one  case  never,  and  in  the  other  hardly  ever, 
applicable  here.  Alterations  and  interlineations  appearing 
on  the  face  of  a  will  are  presumed  to  have  been  made  after 
its  execution.  The  presumption  is  made  by  the  court  for 
the  purpose  of  carrying  out  more  effectually  the  provisions 
of  the  Wills  Act,  which  makes  void  all  obliterations,  inter- 
lineations or  other  alterations  in  a  will  after  execution 
unless  affirmed  on  the  margin  and  attested  by  witnesses.* 
Nevertheless  in  some  of  the  more  recent  cases  the  English 
judges  have  shown  an  inclination  not  to  make  any  presump- 
tion even  here.  In  William  v.  Ashton^^  Wood,  V.  C,  said; 
"I  find  numerous  alterations  in  this  will,  as  to  which  the 
only  infbrmation  afforded  by  the  testatrix  is  that  she  said 
she  had  made  alterations  without  specifying  what  the  altera- 
tions were  which  she  had  so  made.  I  do  not  think  that  it  is 
quite  a  correct  mode  of  stating  the  rule  of  law  to  say  that 
alterations  in  a  will  are  presumed  to  have  been  made  at  one 
time  or  at  another.  The  correct  view,  as  enunciated  in  the 
case  of  Doe  v.  Palmer^^  is  that  the  onus  is  cast  upon  the 

»13^.H.  385.  &  Tr.  81;  Simmons  v.  Rudall,  1 

«  Gieville  v.  Tyler,  7  Moore  P.  C.  Sim.  (N.   S.)  136;  Buck  v.  Buck,  6 

320;  Cooper  V.  Brockeit,  4 /d.  414;  Ecc.   &  Mar.  681;    Be  Duffy,  Ir. 

Tatum  y.  Oatamore,  16  Q.  B.  745;  Kep.  5  £q.  506. 

Shallcross  v.  Palmer,  15  Jur.  836;  ^  Johns.  So  M.  115. 

Taylor  v.  Mosely,  6  C.  A;  P.  273;  <  16  Q.  B.  747. 

Christmas  v.  Whonyates,  3  Swab. 
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party  who  seeks  to  derive  an  advantage  from  an  alteration 
in  a  will  to  adduce  some  evidence  from  which  a  jury  may 
infer  that  the  alteration  was  made  before  the  will  was  exe- 
cuted. I  do  not  consider  that  the  court  is  bound  to  say 
that  it  will  presume  such  alterations  to  have  been  made  either 
before  or  after  execution.  With  regard  to  a  will,  I  do  not 
see  any  necessary  presumption  of  the  kind.  As  to  a  deed, 
a  presumption  is  considered  to  exist  that  alterations  have 
been  made  before  execution,  because  if  you  presume  them 
to  have  been  subsequently  introduced  you  presume  a  crime; 
but  even  that  view  has  only  recently  been  adopted.  With 
respect  to  a  will,  this  reasoning  has  no  application.  There 
is  no  crime  in  a  testator  choosing  to  make  alterations  in  his 
own  will,  and  all  that  can  be  said  with  respect  to  such 
alterations  as  these  is  that  we  do  not  know  when  they  were 
made.  Now  a  testator  can  not  reserve  to  himself  a  power 
of  making  future  testamentary  gifts, by  unattested  instru- 
ments. If  a  general  statement  by  a  testatrix  that  she  had 
made  some  alterations  in  her  will  were  to  give  validity  to 
any  alterations  found  in  the  instrument  after  her  death,  that 
would  enable  her  at  any  time  after  such  statement  to  make 
as  many  unattested  alterations  as  she  pleased.  I  apprehend 
the  rule  is  that  those  who  propound  a  doubtful  instrument 
must  make  the  doubt  clear.  I  can  not  tell  what  alterations 
the  testatrix  made  before  attestation,  or  what  interests 
might  be  affected  by  alterations  subsequently  made.  Not 
being  able  to  say  which  alterations  are  valid,  I  can  not  give 
effect  to  any  of  them."  ^ 

Secondly,  in  the  case  of  bills  of  exchange  and  promissory 
notes  required  by  statute  to  be  stamped,  the  English  courts 
make  it  incumbent  on  a  party  producing  such  an  instrument  to 
explain  any  alteration  before  it  can  be  introduced  in  evidence.'^ 

1  And  see  Re  Cadge,  L.  R.  1  P.  &  v.  Tattersall,  2  Man.  &  Gr.  S91 ; 

D.  543.  Anderson  v.  Weston,  6  Bing.  N.  C. 

'  Johnson  y.  Duke  of    Marlbor-  302;    Leykauff     v.     Ashford,    12 

ough,    2     Stark   313;    Bishop    v.  Moore.  2S1 ;  Sibley  v.  Fisher,  7  Ad. 

Chambre,  3  C.  <ft  P.  55;  Knight  v.  <&  El.  444;  Honman  &  Diokinson,*5 

Clements,  S  Ad.  &  £1.  215;  Clifford  Bing.  183. 
T.  Parker,  2  Man.<tGr.910;  Caress 
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But,  as  pointed  out  by  Hall,  J.,*  there  are  reasons  for 
the  ruling  under  the  English  Stamp  Act  which  do  not 
apply  in  other  cases.  The  object  of  the  common-law  rule 
of  proof  is  to  protect  one  party  against  the  fraud  of 
another ;  that  of  the  statute  to  protect  the  revenue  from 
the  fraud  of  all  parties.  **If  an  alteration  be  against  the 
interest  of  the  party  claiming  or  be  apparently  in  the  hand- 
writing of  the  party  defending,  and  in  either  case  were  no 
appearances  calculated  to  excite  a  suspicion  of  an  intended 
fraud  upon  the  latter  party,  it  might  be  unjust  to  the  party 
claiming  to  cast  upon  him  the  burden  of  showing  by  extra- 
neous evidence  when  the  alteration  was  made.  But  these 
considerations  can  have  no  weight  under  the  Stamp  Act. 
The  question  under  that  statute  is  not  by  whom  or  how  the 
alteration  was  made,  but  merely  the  time  when.  One  rule 
of  evidence  might  perhaps  be  necessary  to  protect  the  inter- 
ests of  the  government,  while  another  might  be  quite  suffi- 
cient for  the  preservation  of  those  of  the  parties.  And  for 
the  detection  of  fraud  upon  the  revenue  and  to  prevent  its 
recurrence,  a  more  stringent  rule  of  proof  may  be  required 
in  England  by  considerations  of  public  policy  than  justice 
to  the  parties  would  otherwise  demand."  And  it  is  said 
by  the  learned  judge,  in  the  course  of  his  opinion  in  this 
case,  that  the  single  question  upon  whom  the  burden  of 
proof  devolves  to  account  for  an  alteration  in  a  written 
instrument  with  reference  to  a  supposed  fraud  upon  the 
party,  has  never  been  presented  to  the  English  court  in  any 
of  these  cases.  It  has  always  been  coupled  with  and  been 
overridden  by  the  more  extended  question  in  regard  to  a 
supposed  fraud  upon  the  revenue. 

RUIiXi  85. — But  where  the  alteration  is  in  a  different 
handwritins:  from  the  rest  of  the  instrument 
(a);  or  in  a  different  inlc  (b);  or  is  in  the  inter- 
est of  the  party  settinsr  it  up  (c);  or  is  suspicious 
on   its   face   (d);  or  the  execution  of  the  instru- 

^  Beaman  v.  Rug^sell,  ante. 
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ment  is  denied  under  oatli  (E),  the  burden  of 
proof  rests  on  the  party  producinsr  the  instru- 
ment to  explain  it  to  the  satisfaction  of  the  tri- 
bunal (f)/ 

The  authorities  seem  to  be  uniform  on  this  point,  viz., 
that  when  the  alteration  is  suspicious  on  its  face,  and  bene- 
ficial to  the  party  setting  it  up,  he  must  explain  it  to  the 
satisfaction  of  the  jury.^ 

An  alteratien  in  a  note  shown  to  have  been  made  after 
its  delivery,  is  presumed  to  have  been  made  by  the  payee, 
and  the  burden  is  on  him  to  show  the  assent  of  the  maker.^ 

lllustrationa. 


A. 


I.  An  action  is  on  a  promissory  note.  The  words,  ^^with  interest  at 
eight  per  cent/'  seem  to  be  added  in  a  different  band.  The  burden  is  on 
the  plaintiff  to  explain  the  alteration.^ 

n.  A  sues  B  as  indorser  of  a  promissory  note.  The  body  of  the  note 
is  in  B's  handwriting.  At  the  end  of  the  instrument  are  the  words, 
'^payable  at  the  bank  of  Pittsburg.'*  Tl^e  court  is  requested,  but  refuses 
to  rule  that  this  raises  a  presumption  of  alteration  after  its  execution. 
JJe/d,  error.* 

In  Cox  V.  J'almer,^  McCrary,  J.,  after  asking:  **What 
is  the  presumption  in  such  a  case?  Upon  this  question 
there  is  an  apparent  conflict  of  authority.  I  think,  how- 
ever, it  is  apparent  only,  and  not  real.  There  are  cases  in 
which  it  has  been  held  that  an  interlineation  is  presumably 

'  Goudey  v.  Bobbins,  38  N.  Y.  Eckert  v.  Louis,  84  Ind.  99;  Emer- 

(S.)280.  son  V.  Opp,  34    X.    E.   Bep.  840 

«Tillow  V.    Clinton  Ins.  Co.,  7  (Ind.). 

Barb.  568;    Herrick  v.  Malin,  22  <  Commercial    Bank  v.  Lum,   (> 

Wend.  373;  Croft  v.  White,  36  Miss.  How.  (Miss.)  414;  Bishop  v.  Cham- 

455;    Clark  Y.  Eckstein,  22  Pa.  St.  bre,  3  C.  &  C.  55. 

507;Newcombv.  Presbury,  8Metc.  *  Simpson  v.  Stackbouse,  9  Pa. 

406;    Gillettv.  Sweat,  6  111.475;  St.  186;  49  Am.  Dec.  554. 

DaTis  T.  Carlisle,  6  Ala.  707.  •  1  McCrary,  331. 

3  White    V.    Hass,  32    Ala.    432; 
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an  unauthorized  alteration  of  the  instioiment  after  execution, 
and  that  the  burden  is  upon  the'  party  offering  the  instrument 
in  evidence  to  show  the  contrary.  There  are  also  cases  in 
which  interlineations  have  been  held  to  be  prima  facie  bona 
Jide^  and  that  the  burden  is  upon  the  party  attacking  the 
instrument  to  show  that  it  was  altered  after  execution," 
says :  '*But  I  think  that  one  rule  governs  in  all  of  these  cases, 
and  it  is  this :  If  the  interlineation  is  in  itself  suspicious,  as 
if  it  appears  to  be  contrary  to  the  probable  meaning  of  the 
instrument  as  it  stood  before  the  insertion  of  interlined 
words,  or  if  it  is  in  a  handwriting  different  from  the  body 
of  the  instrument,  or  appears  to  have  been  written  with  a 
different  ink — in  all  such  cases,  if  the  court  considers  the 
interlineation  suspicious  on  its  face,  the  presumption  will 
be  that  it  was  an  unauthorized  alteration  after  execution. 
On  the  other  hand,  if  the  interlineation  appears  in  the  same 
handwriting  with  the  original  instrument,  and  bears  no  evi- 
dence on  its  face  of  having  been  made  subsequent  to  the 
execution  of  the  instrument,  and  especially  if  it  only  makes 
clear  what  was  the  evident  intention  of  the  parties,  the  law 
will  presume  that  it  was  made  in  good  faith  and  before  exe- 
cution." 

In  case  II.  it  was  said:  '*How  stands  the  question  on 
principle?  The  English  decisions  are  founded  in  reason  and 
not  on  considerations  growing  out  of  the  stamp  acts.  He 
who  takes  a  blemished  bill  or  note  takes  it  with  its  imper- 
fections on  its  head.  He  becomes  sponsor  for  them  and 
though  he  may  act  honestly,  he  acts  negligently.  But  the 
law  presumes  against  negligence  as  a  degree  of  culpability ; 
and  it  presumes  that  he  had  not  only  satisfied  himself  of  the 
innocence  of  the  transaction,  but  that  he  had  provided  him- 
self with  the  proofs  of  it  to  meet  a  security  he  had  reason 
to  expect.  It  is  of  no  little  weight,  too,  that  the  altered 
instrument  is  found  in  his  hands  and  that  no  person  else  can 
be  called  on  to  speak  of  it;  for,  without  a  presumption  to 
sustain  him,  the  maker  would,  in  every  case,  be  defense- 
less. It  may  be  said  that  the  holder,  with  such  a  presump- 
tion against  him,  would  also  be  defenseless.    But  it  was  his 
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fault  to  take  such  a  note.  As  notes  and  bills  were  intended 
for  negotiation  and  as  payers  do  not  usually  receive  them, 
when  clogged  with  impediments  to  their  circulation  there  is 
a  presumption  that  such  an  instrument  starts  fair  and  un- 
tarnished, which  stands  till  it  is  repelled;  and  a  holder 
ought,  therefore,  to  explain  why  he  took  it  branded  with 
marks  of  suspicion  which  would  probably  render  it  unfit  for 
his  purposes.  The  very  fact  that  he  received  it  is  presump- 
tive evidence  that  it  was  unaltered  at  the  time;  and  to  say 
the  least  his  folly  or  his  knavery  raised  a  suspicion  which 
he  ought  to  remove.  The  maker  of  a  note  can  not  be  ex- 
pected to  account  for  what  may  have  happened  to  it  after 
it  left  his  hands ;  but  a  payee  or  indorsee  who  takes  it,  con- 
demned and  discredited  on  the  face  of  it,  ought  to  be  pre- 
pared to  show  what  it  was  when  he  received  it.  Now  it  is 
agreed  that  the  note  before  us  was  drawn  and  indorsed  for 
the  accommodation  of  the  maker  who  negotiated  it,  and  who 
consequently  stands  as  if  it  had  been  drawn  by  the  indorsee 
and  indorsed  by  himself,  as  it  might  just  as  well  have  been, 
the  difference  being  in  the  plan  of  the  security  and  not  in 
its  effect.  It  was  distinctly  proved  that  the  body  of  the  note 
is  in  the  handwriting  of  the  defendant  and  that  the  words, 
"payable  at  the  bank  of  Pittsburg,"  are  not.  The  differ- 
ence in  the  character  of  the  writing  is  obvious,  and  the  ad- 
ditional words  are  broken  into  half  lines,  for  to  have  com- 
prised them  in  one  would  have  required  it  to  be  run  through 
the  signature  and  they  were  necessarily  crowded  into  the  left 
hand  corner  at  the  bottom  of  the  paper.  That  is  certainly 
not  the  ordinary  collocation  of  the  lines  of  a  commercial  in- 
stiument.  Mr.  Chitty  says,  in  his  treatise  on  Bills, ^  that 
a  drawee  ought  not  to  accept  a  bill  which  has  the  least  ap-- 
pearance  of  alteration ;  and  it  was  not  disputed  at  the  trial 
that  this  note  had  that  appearance,  or  that  the  alteration 
was  in  a  material  part  of  it,  its  effect  being  to  dispense  with 
personal  notice  of  dishonor.  The  question  was  on  the  onus 
and  the  defendant  prayed  instruction  that  the  body  of  the 
note  being  in  his  handwriting,  and  the  questionable  words 

»  p.  213. 
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being  in  a  different  hand,  it  was  incumbent  on  the 
plaintiff  to  show  that  they  were  in  the  instrument  at  the 
time  of  indorsement,  or  with  the  defendant's  consent ;  to 
which  the  court  responded  that  the  jury  must  decide  as  a 
matter  of  fact.  The  response  was  a  refusal  of  the  prayer 
and  a  denial  that  there  was  any  presumption  to  lead  to  a 
particular  conclusion." 

B. 

I.  In  nn  action  on  a  written  guaranty  the  words  '-and  company "**  ap- 
pear therein  in  a  different  ink  and  handwriting  from  the  rest  of  the  in- 
strument. The  harden  is  on  the  plaintiff  to  show  that  this  wa^  done  he- 
fore  the  instrument  was  executed.' 

"We  are  not  prepared  to  say,"  said  M^tcalf,  J.,  in  case 
I.,  "that  a  material  alteration  manifest  on  the  face  of  the 
instrument  is  in  all  cases  whatsoever  such  a  suspicious 
circumstance  as  throws  the  burden  of  proof  on  the  party 
claiming  under  the  instrument.  The  effect  of  such  a  rule 
of  law  would  be  that  if  no  evidence  is  given  by  a  party 
claiming  under  such  an  instrument  the  issue  must  always 
be  found  against  him,  this  being  the  meaning  of  the  'burden 
of  proof.'  But  we  are  of  opinion  upon  the  authorities, 
English  and  American,  and  upon  principle,  that  the  burden 
of  proof  in  explanation  of  the  instrument  in  suit  in  this 
case  was  on  the  plaintiff.  It  was. admitted  that  the  words 
'and  company,'  which  were  interlined  in  the  guaranty, 
were  in  a  different  handwriting  from  that  of  the  rest  of  the 
instrument,  and  also  in  different  ink.  In  such  a  case  the 
burden  of  explanation  ought  to  be  on  the  plaintiff,  for  such 
an  alteration  certainly  throws  suspicion  upon  the  instru- 
ment." 

In  jSmitk  V.  McGowan,^  it  was  said:  "There  is  no  prin- 
ciple of  the  common  law  which  requires  a  deed  to  be  writ- 
ten throughout  with  the  same  colored  ink.     The  fact  that 

1  Wilde  V.  Armsby,  6  Gush.  314;        2  3  Barb.  406. 
Davis  y.  Jenny,  1  Mete.  223.    And 
see  Crabtree  v.   Clark,  20  Me.  337. 
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ink  of  different  colors  \h  used  may  or  may  not  afford 
evidence  of  a  fraudulent  alteration  of  an  instrument.  It 
may  often  be  an  important  item  of  evidence  on  that  (jues- 
tion,  and  it  may  be  consistent  with  the  utmost  honesty. 
Therein  nothing: in  the  fact,  considered  by  itself,  which  will 
require  the  court  to  exclude  the  instrument  for  that  reason 
as  matter  of  law.  It  may  be  a  proper  consideration  for 
the  jury  in  connection  with  other  facts  on  the  question  of  a 
fraudulent  alteration." 

C. 

L  A  note  whs  sued  on  dated  In  1S31.  'J'he  date  appeared  to  have 
been  altered  from  1835.    The  burden  was  on  the  plaintiff  to  explain  it.^ 

IL  An  action  was  brought  on  a  bond  dated  November  11,  1821.  The 
defense  was  that  the  date  had  been  altered  from  November  11, 1820.  It 
was  not  incumbent  on  the  plaintiff  to  explain  the  alteration.' 

In  case  I,  the  alteration  was  in  the  plaintiff's  favor,  for 
it  entitled  him  to  four  years'  more  interest  than  as  it  origin- 
ally stood.  In  case  Il.t  on  the  other  hand,  the  alteration 
was  prejudicial  to  the  plaintiff,  for  it  deprived  him  of  a 
vear's  interest. 

"Formerly,"  it  wus  said  in  case  II.,  ** the  court  judged 
of  an  erasure  by  inspection ;  latterly  the  jury  do.  In  judg- 
ing by  inspection  the  court  governed  itself,  as  jurors  do 
now,  by  probabilities  in  the  absence  of  positive  proof.  If 
the  alteration  on  the  erased  part  was  in  the  handwriting  of 
the  obligee  or  a  stranger,  and  beneficial  to  the  obligee,  the 
court  adjudged  it  an  erasure,  that  is,  an  alteration  made 
after  the  execution,  and  avoided  the  deed.  If  prejudicial 
to  the  obligee,  the  court  adjudged  it  no  erasure,  that  is, 
made  before  execution,  and  did  not  avoid  the  deed.  If  in 
the  handwriting  of  the  obligor  either  way,  they  adjudged  it 
no  erasure  that  the  alteration  was  made  before  execution, 
and  did  not  avoid  the  deed.     Juries  are  now  governed  by 

*  Warren  v.  Layton.  3  Harr.  404    see  Sayre  v.  Reynolds,  5  N.  J.  (L.) 
rDel.) ;  Stoner  v.  Ellis,  6  Ind.  159:     737;  Coulscn  v.  Watson.  9  Pet.  98; 
2Pullen  V.  Shaw.  3Dev.  238.  And    Farlee  v.  FHrlee,  21  N.  J.  T..  2S4. 
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the  same  rules.  Id  the  case  before  us  the  date  of  the  bond 
is  altered,  and  it  was  made  payable  in  1821  instead  of  1820, 
as  it  is  said  is  evident  from  the  erasure  not  being  complete, 
as  appears  from  an  inspection  of  the  deed,  and  the  altera- 
tion is  in  the  handwriting  of  the  obligee,  and  prejudicial  to 
the  obligee,  for  he  loses  one  year's  interest.  It  is  payable 
from  the  date  or  from  a  fixed  period  from  the  date.  One 
of  the  rules  before  mentioned,  to-wit,  that  if  the  alteration 
is  prejudicial  to  the  obligee,  though  i;i  his  handwriting,  it  is 
no  erasure,  determines  this  case,  as  it  is  presumed  that  the 
alteration  was  made  before  execution.  If  the  question  was 
to  be  decided  by  the  court  as  formerly,  we  should  pro- 
nounce it  to  be  no  erasure.  In  the  absence  of  all  evidence 
dehors  the  deed  the  jury  were  proi)erly  instructed  to  pro- 
nounce it  so." 

In  Stoner  v,  ElHs,^  it  was  said:  "Where  the  alteration 
is  of  such  a  character  as  to  defeat  entirely  the  operation  of 
the  instrument,  for  any  purpose,  as  in  case  of  the  erasure  of 
the  signature  and  seal  to  a  deed,  or  other  instrument,  so 
that  admittmg  all  to  be  true  that  appears,  upon  the  in- 
strument, when  produced,  it  would  be  void  in  law,  it  should 
be  explained,  in  the  first  instance,  before  it  should  be  per- 
mitted to  go  to  the  jury.  In  other  cases,  the  instrument 
should  be  given  in  evidence,  and  should  go  to  the  jury, 
upon  the  ordinary  proof  of  its  execution,  although  an  alter- 
ation may  appear  in  it,  leaving  the  parties  to  make  such 
explanatory  evidence  as  they  may  choose  to  offer.  But  if 
there  is  neither  intrinsic  nor  extrinsic  evidence  as  to  when 
the  alteration  was  made,  the  presumption  of  the  law  is 
that  it  was  made  before  or  at  the  execution  of  the  in- 
strument. There  are  some  considerations  of  public  policy 
which  seem  to  us  to  have  weight  in  inducing  this  conclusion. 
With  us  the  business  of  conveyancing  does  not  pertain  to 
the  legal  profession  exclusively*  Where  estates  are  large, 
and  lands  are  held  by  the  comparatively  few,  titles  are 
seldom  passed  without  great  consideration,  while  with  us 
the  ownership  of  lands  in  fee  is  almost  universal,  and  real 

« Ind. 159. 
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estate  is,  like  merchandise,  a  subject  of  traffic.  Deeds  are 
drawn  by  justices  of  the  peace,  and  almost  by  any  person 
of  ordinary  intelligence,  who  will  observe  usually  much  less 
accuracy  and  precision  than  where  the  business  is  in  the 
hands  of  a  branch  of  the  legal  profession.  The  same  may 
be  said  in  regard  to  all  sorts  of  traffic  so  common  among 
our  people,  m  which  notes,  agreements,  and  other  contracts, 
{ire  executed  with  little  regard  to  professional  accuracy.  To. 
declare  all  these  prima  Jade  fraudulent  and  void  we  are 
satisfied  would  be  generally  indulging  in  a  presumption 
against  the  facts,  and  that  it  would  produce  more  injustice 
than  to  hold  them  void." 


D. 

I.  In  an  action  on  a  bill  of  exchange  the  bill  was  produced  by  the 
plaintiff.  The  upper  left-hand  corner  of  the  bill  was  torn  off,  carryin^^ 
with  it  the  word  *'8econd"  as  preceding  the  words  *'each  for.''  The 
printed  word  ^^second^*  in  the  body  of  the  bill  had  blacic  lines  drawn 
through  it,  and  the  word  *'only"*  written  over  It.  The  printed  words 
*^tiv%t  unpaid*'  had  also  black  lines  drawn  through  them.  The  burden 
wa8  on  the  plaintiff  to  explain  this.^ 

In  Dodge  v.  Haskellj^  Peters,  J.,  says:  "Where  a  plaint- 
iff declares  upon  a  note  and  offers  it  in  evidence  against  the 
maker,  there  is  a  burden  upon  him  to  satisfy  the  jury  that 
an  apparent  alteration  of  the  note  was  made  before  delivery. 
This  arises  from  the  general  burden  of  proof  which  the 
plaintiff  has  to  sustain  to  show  that  the  instrument  declared 
on  is  the  genuine  and  valid  promise  of  the  defendants. 
Therefore,  if  there  is  evidence  each  way  upon  a  question  of 
alteration,  the  preponderance  must  be  in  favor  of  the 
plaintiff.  The  jury  are  to  be  satisfied  that  a  note  is  gen- 
uine and  not  fraudulent.  But  the  paper  itself,  unaided  by 
other  evidence,  may  satisfy  the  jury  or  it  may  not.  All 
depends  upon  circumstances.  The  alteration  may  be  im- 
material, or  comparatively  so,  or  natural  or  beneficial   to 

'  Fontaine  v.  Gunther,  31   Ala.    Johnson,    11    Id,    540;  Waring  y. 
264.    And  see  Van  Buren  v.  Cock-    Smyth,  2  Barb.  Ch.  11. 
burn,   14  Barb.    118;    Ridgely  v.        « 69  Me.  429. 
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the  maker,  or  made  by  the  same  pen  and  ink  as  the  body  of 
the  instrument,  or  in  the  handwriting  of  the  maker  (where 
one  maker),  or  in  that  of  the  witness  to  the  instrument, 
and  in  such  cases  it  would  not  be  suspicious.  On  the  other 
hand  the  alteration  may  present  indications  of  fraud  or 
forgery.  Whether  it  does  or  not  is  a  question  of  fact  and 
not  of  law.  It  can  not  be  a  question  of  law  to  decide 
•whether  a  note  is  in  two  inks  or  one  or  two  handwritings 
or  one,  or  why  so  written.  It  is  said  that  alteration  prima 
facie  indicates  fraud.  It  is  sure  that  it  does  not  in  all  cases. 
On  the  other  hand  it  is  sure  that  fraud  is  not  to  be  pre- 
sumed. But  it  would  be  extreme  to  sav  that  an  instrument 
might  not  be  so  altered  as  to  show  upon  its  face  the  grossest 
attempt  at  forgery.  Therefore  what  alteration  or  degree 
or  kind  of  alteration  may  exist  without  being  suspicious 
enough  to  demand  explanation  is  for  the  jury  to  settle." 

E. 

I.  Suit  was  brought  upon  the  following  instrument:  Brown  City. 
April  1. 1S47. — Against  the  tenth  day  of  July  next,  I  promise  to  deUyer 
at  the  residence  of  James  Short  fifty  dollars*  worth  of  good  cattle,  to  be 
two  years  old  past,  not  more  than  two  shall  be  heifers,  any  number  above 
the  fifty  dollars'  worth  will  (thirty  dollars^  worth  of  salable  cattle  shall 
be  delivered  above  the  fifty  85  worth)  be  received  on  the  house  debt,  all 
to  be  salable  cattle.  The  words  in  parenthesis  had  been  interlined. 
The  defendant,  as  required  by  statute,  denied  the  execution  of  the  instru- 
ment under  oath.    The  plaintiff  was  bound  to  explain  alteration.^ 

In  case  I.  it  was  said:  ''Upon  this  point  there  is  a  con- 
flict of  the  authorities.  Some  courts  have  held  that  if 
nothing  appears  to  contrary,  the  alteration  will  be  pre- 
sumed to  have  been  made  contemporaneously  with  the 
execution  of  the  instrument.  The  reason  given  by  the 
courts  that  have  so  decided  is  that  the  law  will  never  pre- 
sume wrong,  and  to  hold  an  alteration  to  have  been  made 

^  Walters  v.  Short,  10  111.  252.  the  execution  being  denied  under 
But  in  a  Texas  case  where  the  oath — was  held  to  be  on  the  de- 
alteration  was  not  an  apparent  fend  ant.  Wells  v.  Moore,  15  Tex. 
one  (viz.,  following  a  blank),  the  521;  Muckleroy  v.  Bethany,  27 /d. 
i  urden  of  proving  the  alteration —  551. 
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after  the  execution  of  the  instrument  would  be  to  presume 
the  holder  guilty  of  forgery.  This  reason  has  no  founda- 
tion in  this  State,  so  far  at  least  iis  relates  to  instruments 
of  writing  upon  which  suits  are  brought  or  which  are  set  up 
by  way  of  defense  or  set-off,  the  execution  of  which  by  the 
fourteenth  section  of  the  eighty-third  chapter  of  the  Re- 
vised Statutes  a  party  is  not  permitted  to  deny,  except  on 
oath.  When  such  a  denial  is  made  on  oath,  as  in  the  pres- 
ent case,  the  law  would  presume  quite  as  great  wrong  in  as- 
suming that  the  party  making  oath  that  the  instrument  was 
not  his,  had  been  guilty  of  perjury,  a»  in  assuming  that  the 
holder  of  the  instrument  had  altered  it  after  execution." 
The  court  in  this  case  criticised  the  soundness  of  the  rule  in- 
dependent of  the  statute  also. 

F. 

In  one  of  the  latest  cases  the  rule  is  laid  down  thus,  viz. ; 

• 

that  where  there  is  no  dispute  on  the  interlineation  or  altera- 
tion, the  presumpti(m  is  that  it  was  made  before  the  exe- 
cution, but  when  a  contest  arises  and  the  instrument  is 
offered  in  evidence,  and  the  alteration  is  beneficial  to  the 
party  presenting  it,  the  presumption  of  law  is  not  the  other 
way  (viz.,  that  it  was  made  after)  but  the  burden  is  on  him 
to  explain  it. 

**When  we  look  at  a  written  instrument  containing  an  in- 
terlineation or  erasure,"  said  Woodward,  J.,  '* without  refer- 
ence to  contested  rights,  the  natural  and  fair  presumption 
doubtless  is  that  the  alteration  was  made  before  signature, 
because,  if  altered  after  execution,  it  would  be  forgery, 
which  is  never  to  be  presumed.  Instruments  of  writing,  exe- 
cuted with  the  solemnities  appointed  by  law,  are  like  the  men 
who  made  them,  to  be  presumed  innocent  until  some  circum- 
stance is  shown  to  beget  a  counter  presumption.  But  when 
a  contest  occurs,  and  the  instrument  is  offered  in  evidence, 
the  question  at  once  arises  whether  the  alteration  is  bene- 
ficial to  the  party  offering  it;  if  it  be  not,  as  in  the  instance 
of  a  bond  or  note  altered  to  a  less  sum,  the  prbna  facte  pre- 
sumption is  unchanged;  if  it  be,  as  was  the  case  here,  we  do 
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not  presiiiiie  u  forgery,  but  we  hold  the  party  offering  it  in 
evidence  and  seeking  advantage  from  it  bound  to  explain  the 
alteration  to  the  satisfaction  of  the  jury.  The  initiative  and 
burden  of  proof  are  thrown  on  him.  If  the  interlineation  or 
erasure  have  been  noted  in  the  attestation  clause  as  having 
been  made  before  signature,  this  is  sufficient,  or  if  the  simi- 
larity of  ink  and  handwriting,  or  xhe  conduct  of  the  parties 
or  other  facts  proved  shall  persuade  a  jury  that  it  was  so 
made,  the  instrument  is  relieved  from  suspicion,  and  the 
party  offering  it  is  entitled  to  the  benefits  of  it.  So  long  as 
any  ground  of  suspicion  is  apparent  on  the  face  of  the  in- 
strument the  law  presumes  nothing,  but  leaves  the  question 
as  to  the  time  when  it  was  done  to  be  ultimatelv  found  bv 
the  jury  upon  proofs  to  be  adduced  by  him  who  offers  the 
evidence."* 

In  SimpHon  v.  Da  via y"^  it  was  ruled  that  where  a  declara- 
tion on  a  promissory  note  alleges  that  the  defendant  made 
the  note,  and  the  answer  denies  this  and  alleges  an  altera- 
tion, proof  of  the  defendant's  signature  is  prima  facie  evi- 
dence that  the  whole  bodv  of  the  note  written  over  it  is 
the  act  of  the  defendant;  but  the  burden  of  proof  is  on  the 
plaintiff  to  show  that  the  note  declared  on  was  the  note  of 
the  defendant. 

In  BaiJt^y  v,  7'ay/or,^  the  court  refused  to  rule  that  there 
was  a  presumption  that  an  alteration  of  the  amount  of  a  note 
had  been  made  after  its  execution,  saying:  "The  result  to 
which  we  have  arrived  is  that  where  there  is  an  erasure  or 
alteration  in  an  instrument  under  which  a  party  derives  his 
title  and  the  adverse  party  claims  that  such  erasure  or 
alteration  was  improperly  made,  the  jury  are  from  all  the 
circumstances  to  determine  whether  the  instrument  is 
thereby  rendered  invalid.  Circumstances  may  be  such  as 
may  require  this  explanation  on  the  part  of  the  plaintiff,  or 
on  the  other  hand  may  arise  where  it  would  be  absurd  to 
re(juire  it.'' 

» 

»  Jordan  v.   Stewart.  23  Pa.  St.        - 119  Mas.*.  2()9. 
246.  3 11  Conn.  531. 
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In  a  recent  case  in  Missouri  it  is  said:^  '*The  rule  adopted 
in  this  State  is  that  the  law  will  presume  that  the  alteration 
was  made  before  or  at  least  contemporaneous  with  the  sign- 
ing of  the  writing,  unless  peculiar  circumstances  of  suspi- 
cion are  patent  on  its  face ;  and  even  then  the  whole  ques- 
tion is  one  for  ths  jury  to  settle  upon  all  the  facts,  when 
and  where,  and  with  what  intent  the  alteration  was  made. 
The  Supreme  Court  could  not  have  intended  to  decide  that 
where  the  alteration  or  interlineation  was  of  a  suspicious 
character,  the  presumption  stated  was  entirely  removed  or 
that  one  to  the  contrary  obtained.  We  think  that  the  court 
meant  this :  that  if  the  alteration  or  interlineation  is  of  a 
suspicious  character,  the  chancellor  or  jury  would  be  author- 
ized to  decide  against  the  presumption  on  the  face  of  the 
paper  without  additional  proof." 

»  Grimes  v.   Whltesides,  65  Mo.     Fitzinorris,  39  Mo.  34;  Burnett  v. 
(App.)  2;  Noah  v.  Ins.  Co.,  69  Mo.     McClay,  78  Mo.  676. 
(App.)   332,   citinjjr  McCorinick  v. 
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CHAPTER   XVIII. 

THE    PRESUMPTIONS    FROM    POSSESSION    AND    LAPSE    OF 

TIME. 

RULE  86. — Where  it  is  8h<>wii  tliat  any  persuii  Las  for  a 
long  period  of  time  exercised  any  proprietary  rij^lit 
which  might  have  had  a  lawful  origin  hy  grant  or 
license  from  the  public  or  from  a  private  person, 
and  the  exercise  of  which  might,  and  naturally  would, 
have  been  prevented  by  the  persons  interested  if  it 
had  not  had  a  lawful  origin,  the  presumption  arises 
that  such  right  had  a  lawful  origin,  and  that  it  vins 
created  by  a  proper  instrument  which  has  been  lost.^ 


1  Thu^t.  :i  grant  is  presumed  from 
lapi*e  of  time.  Field  v.  Brown,  24 
Grati.  74;  Hardy  v.  McCnllougb, 
23  Gratt.  251;  Rooker  v.  Perkins, 
14  Wl8.  79;  Hurst  v.  McNeil,  1 
Wash.  C.  C.  70;  Rochell  v.  Holmes. 
2  Bay.  487:  Frost  v.  Brown,  2  Bay, 
133;  Williams  v.  Donnell.  2  Head, 
695;  Marry.  Gilliam,  1  Cold.  488; 
Grimes  v.  Bastrop.  26  Tex.  310; 
Taylor  v.  Watkins,  26  Tex.  688; 
Rliodes  V.  Whiteliead.  27  Tex.  304; 
Walker  v.  Hanks,  27  Tex.  536 ;  Far- 
rar  v.  Merrill.  1  Me.  17;  Tinkham 
V.  Arnold,  3  Me.  120;  Cheney  v. 
Watkins,  1  H.  &  J.  (Md.)  327; 
Sparhawk  v.  Bullard,  1  Mete.  95; 
Proprietors  v.  Bullard.  2  Mete. 
363;  McAlpine  v.  Daniel,  8  S.  £. 
Rep.  245  (N.  C.) ;  Bedloe  v.  Xew 
York  Dock,  112  X.  Y.  263;  19  N.  E. 
Rep.  800;  Brandt  v.  Church,  39 


Hun,  262;  Green  v.  Aiiglemire,  43 
N.  W.  Rep.  772  (Mich.)  ;  Cornett  v. 
Rhudy.  80  Va.  710;  Giddings  v. 
Lea,  19  S.  W.  Rep.  682  (Tex.); 
Taraldson  v.  Lime  Springs.  60  N. 
W.  Rep.  658  (Iowa);  Fletcher  v. 
Fuller.  120  U.  S.  534;  Chicago, 
etc..  R.  Co.  V.  Gait,  23  S.  E.  Rep. 
426(111.);  Owens  v.  Land  Co.,  32 
S.  W.  Rep.  189  (Tex.) ;  Be  Meek,  29 
Atl.  Rep.  41  (Pa.) ;  Jack  v.  Cassin. 
28  S.  W.  Rep.  832  (^Tex.) ;  House  v. 
Reavis.  35  S.  W.  Rep.  1063  (Tex.) ; 
Harrison  v.  Friar,  28  S.  W.  Rep. 
250  (Tex.);  Allen  v.  Seawell.  70 
Fed.  Rep.  561;  Colburn  v.  Marsh, 
22  N.  Y.  (S.)  990;  Trustees  v.  Jen- 
nings, 18  S.  E.  Rep.  257  (S.  C); 
Santana  Live  Stock  Co.  v.  I^endle- 
ton,  81  Fed.  Rep.  784;  McMnrray 
V.  McMurray.  17  N.  Y.  (S.)  657. 
As  a  deed.    Hepburn  v.  Auld,  5 
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Ilhif^trations. 

I.  Thei|iiestion  U  whether  B  Is  entitled  to  recover  from  A  the  pos- 
HeasioD  of  lands  which  A^s  father  and  mother  successively  occupied  from 
1764  to  1793,  and  which  B  had  occupied  without  title  from  1793  to  1809. 
The  undisturbed  occupation  for  thirty-nine  years  raises  a  presumption 
of  a  ^rant  by  the  crown  to  A's  father.* 

II.  A  fishing  mill  dam  was  erected  more  than  one  hundred  and  ten 
years  befort^  1861.  in  the  River  Derwent,  in  Cumberland  (not  being  navi- 
gable at  tliat  place),  and  was  used  for  more  than  sixty  years  before  1861 
in  the  manner  in  which  it  was  used  in  1861.  This  raises  a  presumption 
that  all  the  upper  proprietors  whose  rights  were  injuriously  affected  by 
the  ditm  had  granted  a  right  to  erect  it.' 


Crarich,  202;  Weatherhead  v.  Bas-  429;  19  Am.  Dec.  139;  Valentine  v. 

kervllle.ll  How.329;  Towosendv.  Piper,  22 Pick. 85;  33  Am.  Dec. 715; 

Downer,    52    Vt.    183;    Melvln  v.  Brown  v.  McKinney,  9  Watis.  566; 

Locks  and    Canals,  17  Pick.  256;  36  Am.   Dec.   139;  Berthelemy  v. 

Xewman   v.   8tiidley,   5   Mo.   291;  Johnson,   3  B.   Mon.   90;   38  Am. 

Blair  V.  Mark-*.  27  .\Io.  679;  Chiles  Dec.  179;  Casey  v.  Inloes,  1  Gill, 

V.  Conley.  2  Dana,  21.    Or  a  lease.  430;  39  Am.  Dec.  668;  McCorry  v. 

Sellick  V.Starr,  5  Vt.  155;  Schlich-  King.  3  Humph.  267;  39  Am.  Dee. 

ter  V.   Keiter,   156     Pa.    St.    119;  165;   Farrow  v.  Edmondson,  4  B. 

Smith  V.  Cornelius,  41  W.  Va.  100;  Mon.  665;  41  Am.  Dec.  250:  Budd 

Smith  V.  Swan,  22  S.  W.  Rep.  247  v.  Brooke.  3  (Jill   (Md.),  198;  43 

(Tex.);    Nickraus  v.  Wilk,  43  N.  Am.  Dec.  321;   Gathings  v.  Will- 

E.  Rep.  741  (111.) ;  American  Mort-  iams,  1  Ired.  (L.)  487;  44  Am.  Dec*, 

gage  Co.  V.  Hill,  18  S.  E.  Rep.  425  49;  Uoey  v.  Finnan,  1   Pa.  St.  295; 

(Ga.) ;  Timmony  v.  Burnn,  42  S.  44  Am.  Dec.  129;  Jackson  v.  Moore, 

W.    Rep.      133.      And      title      to  13  Johns.  516;  7  Am.   Dec.  379; 

property   generally    from   posses-  Alexander  v.  Walter,  8  Gill,  2H7;  50 

sion.     Borough  of  Birmingham  v.  Am.  Dec.  688;  Clnflln  v.  Malone,  9 

Anderson,  40  Pa.  St.  607;  Warner  B.   Mon.  486;   50  Am.  Dec.  525; 

V.  Henby,  47  Pa.  St.  187;  Willey  v.  Lenoir  v.  Rainey,  15  Ala.  667;  Mc- 

Day.  51  Pa.  St.  61;   Youngman  v.  Call  v.  Doe,  17  Ala.  633;  Sparks  v. 

Linn.  52  Pu.  St.  413;  Glass  V.  Gil-  Rawls,    17    Ala.    211;    Barnes   v. 

bert,    58    Pa.    St.     266;     Duke   v.  Mobley,21  Ala.232;  Hobbs  v.Bibb, 

Thompson,   l(i  Ohio,  35:    Society  2  Stew.  (Ala.)  54;  Wilson  v.  Glenn, 

for  Propagation  of  the  Gospel  v.  68  Ala.  383;  Hanford  v.  Fitch,  41 

Young,  2  N.  H.  310;  Wendell  v.  Conn.  484;  Crow  v.  Marshall,  16 

Blanchard,  2  N.  H.  465;  Thonip-  Mo.  499;    Colvin  v.    Worford,  20 

son  V.  Carr,  6  N.   H.   510;  Cam-  Md. 358 ;  Frants  v.  Ireland, 66  l^urb. 

bridge  v.  Lexington,  17  Pick.  222;  386. 

Fonrih   Parish   v.   Springfield.   18  i  Goodtitle  v.  Baldwin,  11  East, 

Piik.  319:  Fritz  V.  Brandon,  78  Pa.  488.    See    Devine    v.    Wilson,    10 

St.  342;    Jaokson    v.    McCall.    10  Moore  P.  C.  502. 

Johns.  377;  6  Am.  Dec.  343;  Fifz-  *  Lecontteld  v.  Lonsdale,  L.  R.  5 

hiigh    v.   Croghan.   2  J.  J.  Marsii.  C.  P.  657. 


RULE  86.]         PRESIMITIONS    FROM    POSSESHION. 


477 


III.  Title  to  a  fishery  was  in  S  in  1748;  partition  of  his  estate  was 
had,  and  it  was  adjudged  in  1754  to  ^^the  representatives  of  M,  wife  of 
J,"  subject  to  a  ground  rent.  In  1805  E  and  others,  reciting  that  they 
were  heirs  of  J,  conveyed  to  C  an  interest  in  the  tisbery.  The  presump- 
tion lA  that  C*6  title  was  good.^ 

IV.  In  1778  J  A  conveyed  a  parcel  of  land  described  a^  '^part  of  a  lot 
of  swamp  which  D  S  bought  of  P  A."  The  land  was  occnpled  under 
thi*  deed  from  1778  to  1830.  The  existence  of  a  deed  from  D  S  to  J  A 
will  be  presumed.* 

V.  An  agreement  for  the  sale  of  a  piece  of  land  is  made  in  1689. 
Parties  under  that  agreement  have  occupied  since.  A  jury  in  1809  may 
presume  a  conveyance  pursuant  to  the  agreement.^ 

VI.  A  grant  of  a  stream  of  water,  or  of  a  part  thereof,  by  fixed 
boundaries,  will  be  presumed  to  have  been  made  by  a  deed, after  an  ad- 
verse possession  of  twenty  years.^ 

VII.  A  church  is  built  on  a  tract  of  land,  occupying  a  part  thereof  as 
a  burial  ground  for  ninety  years.  This  raises  a  presumption  of  a  grant 
from  the  Stale.* 

VIII.  A  person  has  had  the  possession  and  use  of  an  incorporated 
heraditament  for  a  long  time.  The  law  presumes  a  grant  to  him  of  such 
right.« 

IX.  A  person  has  had  the  control  of  an  easement  for  a  long  time. 
The  grant  of  the  easement  is  presumed  from  the  lapse  of  time.^ 

X.  No  claim  of  dowers  is  asserted  on  land  for  thirty-five  years.  It 
is  presumed  that  none  exists.^ 

XI.  A  person  has  occupied  certain  land  for  forty  years.  This  raises 
a  presumption  of  the  ouster  of  a  co-tenant,  if  he  had  any  at  the  begin- 
ning.* 


^  Carter  v.  Tinicum  Fishing  Co., 
77  Pa.  St.  310. 

« Ryder  v.  Hathaway,  21  Pick. 
298;  White  v.  Loring,  24  Pick.  319. 

^  Jackson  v.  Murray,  7  Johns.  6. 
See  Jackson  v.  Shoemaker,  7  Johns. 
13;  Jackson  v.  Sharp,  9  Johns.  165; 
Doe  V.  Campbell,  10  Johns.  475. 

4  Bullen  V.  Kunnells,  2  X.  H.  255; 

9  Am.  Dec.  55;  Strickler  v.  Todd, 

10  S.  &  R.  63;  13  Am.  Dee.  649. 

«  Mather  v.  Trinity  Church,  3  S. 
&  R.  509;  8  Am.  Dec.  663. 

•  Million  V.  Riley.  1  Oana,  359;  25 
Am.  Dec.  149;  Arnold  v.  Stevens,  24 
Pick.  106;  35  .Am.  De.-.305;  Mitchell 


V.  Walker,  2  Aik.  (Vt.)  266;  16  Am. 
Dec.  710. 

7  Hanson  v.  McCue,  42  Cal.  303. 
But  the  English  doctrine  of  pre- 
sumption of  a  grant  or  contract  to 
the  owner  of  land  having  an  unob- 
structed fiow  of  light  and  air  to  his 
windows  for  twenty  years  has  not 
been  adopted  in  the  United  States. 
Pierre  v.  Fernald,  26  Md.  436;  Parr 
ker  V.  Foote,  19  Wend-  309. 

»  Ross  V.  Clore,  3  Dana,  189.  And 
see  Breckinridge  v.  Walters,  4 
Dana,  627. 

»  Woolspy  V.  Morss,  19  Hun,  273. 


478  PRESUMPTIVE    EVIDENCE.  [rULE  86. 

XII.    A  road  has  been  used  for  a  lonj;  time.   A  dedication  of  it  to  the 
public  is  presumed.^ 

In  case  III-  the  court  reviewed  the  Pennsylvania  cases  at 
length.  * 'Presumptions  arising  from  great  lapse  of  time 
and  non-claim,"  said  Agnew,  C.  J.,  **are  admitted  sources 
of  evidence  which  a  court  is  bound  to  submit  to  a  jury  as 
the  foundation  of  title  by  conveyances  long  since  lost  or 
destroyed.  This  is  stated  by  Tilghman,  C.  J.,  in  Kingston 
V.  Leslie.^  There  the  absence  of  all  claim  for  years  on  the 
part  of  a  female  branch  of  the  family,  represented  by  Hon- 
oria  Hermann,  at  an  early  day,  was  held  to  constitute  a 
ground  to  presume  that  her  title  had  been  vested  in  the 
male  branch.  Judge  Tilghman  remarked:  *I  do  not  know 
that  there  is  any  positive  rule  defining  the  time  necessary  to 
create  a  presumption  of  a  conveyance.  In  the  case  of 
easements  and  other  incorporeal  hereditaments,  which  do 
not  admit  of  actual  possession,  the  period  required  by  law 
for  a  bar  by  the  statute  of  limitations  is  usually  esteemed 
sufficient  ground  for  a  presumption.'  This  doctrine  of 
lapse  of  time  is  discussed  at  large  by  Justice  Rogers  in 
Beed  v.  Goodyear.^  'The  courts  of  law,'  he  remarks, 
'pay  especial  attention  to  rights  acquired  by  length  of  time. 
Although  it  has  been  doubted  (he  says)  whether  a  legal 
prescription  exists  in  Pennsylvania,  yet  the  doctrine  of 
presumption  prevails  in  many  instances.'  He  quotes  and 
approves  the  language  of  Chief  Justice  Tilghman  in  Kinga- 
ton  V.  Leslie^  in  relation  to  presumptions  in  the  case  of 
easements  and  incorporeal  hereditaments,  and  adds :  'The 
rational  ground  for  a  presumption  is  where,  from  the  con- 
duct of  the  party,  you  must  suppose  an  abandonment  of 
his  right.'  Among  the  cases  he  cites  one  directly  applica- 
ble to  a  fishery:   'So  a  plaintiff  had   forty  years'  posses- 

^  Rosser  v.  Bunn,  66  Ala.  89 ;  Xew  And  a  right  of  water.   Campbell  v. 

Orleans,  etc.,  R.  Co.  v.  Jones,  68  Smith,  3  Hal^at.  (N'.J.)  140;  14  Am. 

Ala.  48.    So  aright  of  way  is  pre-  Dec.  400;  Watkins  v.  Peck,  18  X". 

Slimed  from  lapse  of  time.    Lawton  H.  360;  40  Am.  Dec.  156. 

V.  Rivers,  2  McCord  (S.  C.)  445;  13  « 10  S.  &  R.  383. 

Am.  Dec.  741;  State  v.  Bunker,  59  s  17  S.  &  R.  352,  363. 
Me.  366;  Com.  v.  Low.  13  Pick.  409. 
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sioii  of  a  piscatory ;  the  court  decreed  the  defendants  to 
surrender  and  release  their  title  to  the  game,  though  the 
surrender  made  by  the  defendant's  ancestor  was  defecj:ive.'^ 
Justice  Sergeant  said,  in  Foulk  v.  Brown  :^  *We  will  not 
encourage  the  laches  and  indolence  of  parties,  but  will  pre- 
sume, after  a  great  lapse  of  time,  some  compensation  or 
release  to  have  been    made.     Thus,  length  of  time  does 
not  operate  as  a  positive  bar,  but  as  furnishing  evidence 
that  the  demand  is  satisfied.    But  it  is  evidence  from  which, 
when  not  rebutted,  the  jury  is  bouod  to  draw  a  conclusion, 
though  the  court  can  not.'     Again,  he  says:    'The  rule  of 
presumption,  when   traced  to  its  foundation,  is  a  rule  of 
convenience  and  policy,  the  result  of  a  necessary  regard 
for   the  peace  and   security  of  society.     Justice  can  not 
be  satisfactorily  done  when  parties  and  witnesses  are  dead, 
vouchers  lost  or  thrown  away,  and   a   new  generation  has 
appeared  on  the  stage  of  life,  unacquainted  with  the  affairs 
of  a  past  age,  and  often  regardless  of  them.    Papers  which 
our  predecessors  have  carefully  preserved  are  often  thrown 
aside  or  retained  as  useless  by  their  successors.'     Acts  of 
ownership  over  incorporeal  hereditaments,   corresponding 
to  the  possession  of  corporeal,  are  deemed  a  foundation  for 
a  presumption.     'The  execution   of  a  deed,'  says  Gibson, 
C.  J.,  *is  presumed  from  possession  in  conformity  to  it  for 
thirty  years;   and  why  the  entire  existence  of  a  deed  should 
not  be  presumed  from   acts  of  ownership  for   the    same 
period,  which  are  equivalent  to  possession,  it  would   not  be 
easy  to  determine.'^     And  said  Black,  C.  J.,  in   Garrett  v. 
Jackson:^  'But  when  one  uses  an  easement  whenever  he 
sees  fit,  without  asking  leave  and  without  objection,  it  is 
adverse,  and  an  uninterrupted  enjoyment  for  twenty-one 
years  is  a  title  which  can  not  afterwards  be  disputed.    Such 
enjoyment   without  evidence  to  explain  how  it  began,  is 
presumed  to  have  been  in  pursuance  of  a  full  and  and  un- 
qualified grant.'     This  is  repeated  by  Justice  Woodward  in 

• 

^  Penrose  v.  Trelawney,  cited  In        2  Taylor  v.  Dougheriy,  1  W.  &  S. 
Vernon,  196.  327. 

«  2  Watta,  214,  215.  <  8  Harris,  336. 
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Pif'i've  V.  Clouds     See  his  remarks  also  in  Fox  v.   Thonip- 
aon^'^  that  links  in  title  are  supplied  from  long  and  unques- 
tioned assertion  of  title.     The  same  principles  are  repeated 
by  the  late  Thompson,  C.  J.,  in    Wanm  v.  Henbi/.'^     The 
necessity  of  r<»laxinff  the  rules  of  evidence  in  matters  of 
ancient  date  was  shown  in  Richardn  v.   Elwell^*  a  case  of 
parol   bargain  and  sale  of  land,  and  possession   for  forty 
years.     The  court  below  held  the  party  to  the  same  strict- 
ness of  proof  required  in  a  recent  case.     It  was  there  said 
by  this  court:   *If  the  rule  which  requires  proof  to  bring 
the  parties  face  to  face,  and  to  hear  them  make  the  bargain 
or  repeat  it,  and  to  state  all  its  terms  with  precision  and 
satisfaction,  is  not  to  be  relaxed  after  the  lapse  of  forty 
years,  when  shall  it   be?     After  a  lapse  of  fifty  or  sixty 
years  it  is  not  probable  that  any  witness  can  be  found  above 
ground  to  state  anything.     Shall  we   wait  for  that  period 
before  we  begin  to  relax?    In  the  ordinary  course  of  human 
affairs  forty  years  are  almost  as  likely  to  carry  the  proofs 
beyond  the  memory  of  living  witnesses.     It  is  contrary  to 
the  presumption   raised  in   all   other  cases — presumptions 
which   are  used   to   cut   off   and  destroy  rights  and  titles 
founded  upon   records,  deeds,  wills  and  the  most  solemn 
acts  of  men.    Based  upon  a  much  shorter  time  we  have  the 
l)i'esumption  of  a  deed,  grant,  release,  payment  of  money, 
abandonment  and  the  like.'     And  again:   *There  is  a  time 
when  the  rules  of  evidence  must  be  relaxed.     We  can  not 
summon  witnesses  from  the  grave,  rake  memory  from  its 
ashes,  or  give  freshness  and  vigor  to  the  dull  and  torpid 
brain.'      The   same   principles   are    held  in  the  following 
cases:      Turner  v.   Walerson,^  Hastings  v.  .  Wagner ^^  Brock 
r.  Savage,"'     The  present  case  is  stronger  than  any  herein 
cited.     The   title   of   Joseph    Carter  had  its  inception    in 
17i)<)-97,  and  its  full  completion  in  180r).     Living  witnesses 
on  the  trial  carried  back  his  actual  enjoyment   and  posses- 


'  6  Wright,  102-114.  *  4  W.  &  S.  171. 

2  7  Casey,  174.  •  7  Id,  215. 

3  12  Wright,  100.  '  10  Wright,  83. 
n2  Wright.  61. 
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sion  of  this  fishery  upon  the  land  now  held  by  the  defend- 
ants, to  the  very  beginning  of  this  century.  From  that 
time  it  has  continued  without  challenge  or  denial  by  any  one 
claiming  title  under  Mary  Claxton  or  her  heirs.  That  of 
itself  is  sufficient  to  raise  a  presumption  of  any  deeds, 
grants  or  devolutions  by  descent  to  make  a  good  title  in 
Joseph  Carter  to  the  fishery  devised  to  David  Gaudulier. 
When  to  this  we  add  the  proceedings  in  partition,  and  the 
recitals  io  the  deeds,  together  with  the  antecedent  lapse  of 
fifty  years  from  the  time  of  the  partition,  all  doubt  van- 
ishes as  to  the  devolution  of  the  title  by  regular  steps  to 
Joseph  Carter." 

In  case  VI.*  it  was  said:  **It  is  unnecessary  to  decide  to 
what  extent  and  under  what  circumstances  the  occupation 
of  a  stream  gives  to  the  first  occupant  a  property  in  the 
current,  so  as  to  prevent  the  owner  of  lands  above  him 
from  detaining,  diverting  or  exhausting  the  water  by  any 
erection,  not  leaving  sufficient  for  all  the  beneficial  pur- 
poses to  which  it  had  been  applied  below,  considered  of 
itself  and  without  regard  to  length  of  time,  because  in  this 
case  there  has  been  an  enjoyment  by  the  plaintiffs,  and  those 
under  whom  they  claim,  of  this  mill,  in  a  particular  way 
and  to  an  ascertained  extent,  for  a  time  beyond  which  the 
memory  of  man  runneth  not  to  the  contrary.  And  if  a 
right  could  be  acquired  by  prescription,  this  mill,  from  its 
antiquity,  ought  to  have  all  the  privileges  of  an  ancient 
mill.  Its  existence  and  uninterrupted  use  may  be  traced 
as  far  back  as  the  first  settlement  of  the  country,  from  the 
time  most  probably  when  the  first  Blunston's  license  was 
granted,  and  when  it  was  a  frontier  settlement.  The  man 
who  first  erects  a  mill  in  a  new  country  is  considered  as  a 
public  benefactor,  and  no  subject  ought  to  be  treated  with 
more  tenderness,  no  possession  more  respected,  commenced 
as  it  was  with  the  assent  of  all  the  proprietors  of  the  ad- 
joining tracts,  and  enjoyed,  as  it  has  been,  without  any  in- 
ten-uption  and  with  the  approbation  of  all  for  near  a  cen- 
tury.    And  if  it  were  necessary  to  presume  a  grant  of  all 

UO  S.  &  R.  63;  13  Am.  Dec.  (J49. 
31 
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the  water  right  necessary  for  its  use,  I  would,  without  hes- 
itation, instruct  a  jury  to  presume  it.  For  the  continued 
acknowledgment,  nay,  the  continued  silence,  of  the  ene- 
mies of  the  right,  of  all  whose  interests  were  affected 
by  it,  afford  of  themselves  the  strongest  evidence  of  its 
legal  foundation,  though  nothing  were  found  in  any  deed 
respecting  it.  And  I  begin  to  think  that  the  country  has 
been  long  enough  settled  to  allow  of  the  time  necessary  to 
•  prove  a  prescription;^  and  even  prescription  presupposes 
a  grant  to  have  existed.  But  there  is  sufficient  time,  by 
analogy  to  the  statute  of  limitations,  to  protect  the  plaint- 
iffs in  their  full  enjoyment  of  the  whole  stream,  and  to 
sustain  this  action  for  the  disturbance  of  the  right.  It  is 
well  settled  that  if  there  has  been  an  uninterrupted  exclu- 
sive enjoyment,  above  twenty-one  yeai's,  of  water  in  any 
particular  way,  this  affords  a  conclusive  prescription  of 
right  in  the  party  so  enjoying  it,  and  this  is  equal  to  a 
right  by  prescription." 

In  University  of  Vermont  v.  Reynolds^  it  was  said:  **In 
cases  of  prescription  the  possession  is  conclusive  as  to  the 
right.  There  are  certian  other  cases  in  which  the  pre- 
sumption is  not  considered  as  altogether  a  legal  inference, 
but  must  be  made  by  the  jury,  and  yet  the  court  advise  or 
direct  the  jury  to  make  such  presumption.  The  enjoj'^- 
ment  of  certain  incorporeal  hereditaments  for  the  period 
of  twenty  years,  if  adverse,  establishes  the  right  to  such 
enjoyment  founded  on  the  presumption  of  a  grant;  but 
this  possession  is  liable  to  be  explained.  The  enjoyment 
is,  therefore,  not  an  absolute  title,  but  may  be  rebutted. 
But  if  the  enjoyment  was  adverse,  it  affords  sufficient 
ground  for  such  presumption.  Chancellor  Kent  says  the 
later  English  authorities  give  to  this  presumption  the  most 
unshaken  stability,  and  they  say  it  is  conclusive  evidence 
of  right.  Judge  Story,  in  the  case  of  Tyler  v.  Wilkinson, 
considers  it  in  this  light,  and  says  that  this  presumption 
may  go  to  the  extinguishment  of  a  right  in  various  waj'^s, 
as  well  as  by  grant.     In  these  cases,  although  the  courts 

iSee6  Mass.  90.  ^3  yt.  234. 
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<lo  not  decide  upon  these  presumptions  as  purely  (juestions 
of  law,  yet  they  direct  the  jury  to  make  them  to  answer 
some  purposes  of  justice,  and  to  quiet  possessions.  These 
cases  differ  altogether  from  those  where  the  jury  are  to 
faiake  their  inferences  and  deductions  from  the  weight  of 
testimony  as  to  the  existence  or  loss  of  a  deed  or  grant.  ' 
This  second  class  of  presumptions,  where  the  jury  are  ad- 
vised to  make  them,  it  will  be  found,  apply  to  corporeal 
us  well  as  incorporeal  hereditaments.  Thus,  a  grant  of 
land  may  be  presumed,  as  well  as  a  grant  of  a  fishery,  or 
common,  or  way.  And  many  cases  of  this  kind  are  to  be 
found:  Jackson  v.  Mc Call j^  Jackson  v.  Murray,^  Jackson 
V,  Hudson,^  In  the  latter  case,  an  outstanding  title, 
founded  on  a  deed  or  release,  which  was  in  evidence,  was 
presumed  to  have  been  extinguished,  as  the  title  had  never 
been  asserted  or  claimed.  From  comparing  these  cases 
with  the  case  of  Doe  ex  dem.  Fenicick  v,  Reed^^  it  may  be 
inferred  that  where  there  has  been  a  long  continued  pos- 
session which  in  its  origin  was  or  would  have  been  unlawful 
unless  there  had  been  a  grant,  or  if  the  origin  of  such  pos- 
session can  not  be  accounted  for  without  considering  it 
either  as  unlawful,  or  also  lawful  by  virtue  of  a  grant,  the 
court  will  not  infer  that  the  possession  was  unlawful,  but 
direct  the  jury  to  presume  such  grant,  or  anything  which 
will  confirm  the  possession.  But  if  the  original  possession 
was  consistent  with  the  fact  of  there  having  been  no  grant, 
then,  although  the  possession  may  have  been  ever  so  long, 
it  will  be  left  to  the  jury  to  say  whether  they  believe  such 
grant  has  been  made,  and  they  must  determine  according 
to  the  weight  of  the  evidence."  And  further,  in  the  same 
case,^  it  was  said:  *'The  measure  of  the  law  is  ex  diuturni- 
iate  temporis  omnia  prcesumuntur  solemniiur  esse  acta,^  An 
act  of  Parliament,  a  grant  from  the  crown,  a  deed,  and  in 
fact  any  thing  which  will  quiet  a  possession,  may  be  pre- 
43umed  from  length  of  time,  where  such  act,  grant  or  deed 


'  10  Johns.  377;  6  Am.  Dec.  343.  «  5  B.  &  Aid.  232. 

«  7  /<f.  5.  «  3  Vt.  234;  23  Ara.  Dec.  240. 

«  3  Id.  375;  3  Am.  Dec.  600.  Co.  Lit.  6. 
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would  have  been  lawfully  passed,  made  or  given;  and  this 
presumption  is  said  to  be  founded:  (1)  On  the  principle 
that  the  law  will  not  presume  any  man's  acts  to  be  illegal, 
but  will  attribute  such  possession  to  a  legal  origin;  (2) 
that  the  failure  to  interrupt  such  possession  by  those  who 
had  the  right  arose  from  their  knowledge  that  it  was  lawful 
in  its  inception ;  and  (3)  upon  principles  of  public  policy 
for  quieting  men  in  their  possessions." 

In  Pierre  v.  Fernaldy^  it  was  said:  **The  principle  upon 
which  the  presumption  of  grants  or  other  contracts  for  the 
security  of  rights  and  easements  is  made,  is  that  when  one 
person  knowingly  permits  another  for  a  long  course  of 
years,  and  without  molestation  or  interruption,  to  claim 
and  enjoy  rights,  easements  or  servitudes  injurious  to  him 
or  his  estate,  it  would  be  against  man's  experience,  and 
contrary  to  his  motives  of  conduct,  to  account  for  it  so 
satisfactorily  in  any  other  manner,  as  to  presume  that  he 
had  authorized  it  by  some  grant  or  agreement.  When  it 
appeared  that  the  enjoyment  has  existed  by  the  consent 
or  license  of  the  person  who  would  be  injured  by  it,  no 
such  presumption  can  be  made." 

In  Strirnpfler  v,  Roberts^^  Chief  Justice  Black,  in  con- 
sidering the  question  of  lapse  of  time  as  affecting  dis- 
putes as  to  land,  uses  this  language:  "It  is  true  that  the 
transaction  which  creates  the  contest  between  these  parties 
is  entirely  too  old  to  be  investigated  now  with  the  slightest 
hope  of  ascertaining  the  truth.  It  is  impossible  for  us  to 
feel  anv  confidence  in  the  evidence  which  can  be  furnished 
by  men  of  these  times  concerning  occurrences  so  remote. 
Fifty-two  years  went  round  between  the  time  vrhen  the 
purchase  money  for  this  was  paid  and  the  bringing  of  the 
present  suit.  During  all  that  time  neither  Benson,  nor  his 
heirs,  nor  anybody  else  deriving  title  from  him,  made  any 
claim  to  the  land,  nor  paid  taxes  for  it,  nor  exercised  any 
act  of  ownership  over  it,  nor  manifested  the  least  sign 
of  consciousness  that  they  had  a  title  to  it.  We  are  now 
asked  to  determine  the  rights  of  the  psii'ties,  on   such  facts 

'  20  Me.  436.  2  ig  i>a.  gt.  299. 


KULE  86.]         PRESUMPTIONS    FROM    POSSESSION.  485 

as  can  be  fished  up  from  the  oblivion  of  more  than  half  a 
century.  Nearly  two  generations  have  lived  on  the  earth 
and  been  buried  in  its  bosom  since  this  business  was  trans- 
acted. Of  the  men  who  were  then  in  active  life  and 
capable  of  being  witnesses,  not  one  in  twenty  thousand  is 
now  living.  Written  documents  whose  production  might 
have  settled  this  dispute  instantly  have  been,  in  all  human 
probability,  destroyed  or  lost  or  thrown  away  as  useless. 
The  matter  belongs  to  a  past  age,  of  which  we  can  have  no 
*  knowledge  except  what  we  derive  from  history,  through 
whose  medium  we  can  dimly  discern  the  outline  of  great 
public  events,  but  all  that  pertains  to  men's  private  affairs 
is  wholly  invisible,  or  only  visible  in  such  a  sort  as  to  con- 
found the  judgment.  *No  man,'  says  Mr.  Justice  Sergeant,* 
*ought  to  be  permitted  to  lie  by,  while  his  rights  can  be 
fairly  investigated  and  justly  determined,  until  time  has  in- 
volved them  in  uncertainty  and  obscurity,  and  then  ask  for 
an  inquiry.'  For  such  reasons  as  these  it  is  that  every  civil- 
ized societv  has  fixed  a  limited  time  within  which  all  nVhts 
must  be  prosecuted.  Where  this  is  not  done  by  positive 
enactment  of  the  Legislature,  the  judiciary  calls  in  the  aid 
of  presumption;  and  courts  of  equity,  though  not  bound  by 
the  statutes  of  limitations,  close  their  doors  against  stale 
demands  as  sternlv  as  the  courts  of  law.  Time  will  i-aise 
presumptions  as  conclusive  for  or  against  an  original  title  as 
it  will  in  other  cases.  We  have  as  little  power  to  read  the 
ashes  of  burnt  papers,  or  call  dead  witnesses  from  their 
graves  to  testify  in  a  dispute  about  business  transacted  by 
the  land-jobbers  of  the  last  century,  as  we  would  have  if  the 
controversy  was  on  any  other  subject.  It  is  accordingly 
settled  that  the  non-return  of  a  survey  for  some  years, 
without  taking  possession  or  paying  the  surveyor's  fee,  is  an 
abandonment  of  the  warrant.'^  And  even  when  the  negli- 
gence is  imputable  to  the  officer,  a  long  delay  will  defeat 
the  warrantee's  title.'*  The  title  of  a  warrantee  is  presumed 
to  have  been  conveved,  where  no  claim  is  made  under  it  for 

»  2  Watts,  1 15.  3  4  Watts,  140. 

2  2Pa.  Sr.  384. 
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a  long  time.*  A  sale  of  warranted  land  for  taxes,  though 
irregular  and  void  if  the  warrant  holder  had  made  early  op- 
position, becomes  a  perfect  title  after  an  acquiescence  of 
twenty-four  years.^  Payment  of  taxes  for  twenty-one  years 
is  presumptive  evidence  of  a  conveyance  from  the  wari'antee.* 
A  survey,  unimpeached  for  twenty-one  years,  is  conclusively 
believed  to  have  been  regular;*  and  that  even  where  there 
is  an  unexecuted  order  of  resurvey  by  the  board  of  property.^ 
In  short,  the  courts  of  this  State  seem  uniformly  (and  es- 
pecially of  late)  to  have  refused  to  go  back  more  than  twenty-  • 
one  years  to  settle  any  diflSculty  about  the  issuing  of  war- 
rants or  patents,  or  the  making  or  returning  of  surveys,  or 
the  payment  of  purchase  money  to  the  commonwealth. 
These  questions,  like  others,  are  disposed  of  according  to 
the  legal  presumption  which  arises  from  the  lapse  of  time. 
The  time  which  raises  a  presumption  which  will  act  on  an 
interest  in  land  is  twenty-one  years;®  and  this  presumption 
unrepelled  will  defeat  any  claim  that  is  set  up  against  it." 
In  a  leading  case  Mr.  Justice  Story  said:  *'The  doctrine 
as  to  presumption  of  grants  has  been  gone  into  largelj'  on 
the  argument,  and  the  general  correctness  of  the  reasoning 
is  not  deniea.  There  is  no  difference  in  the  doctrine 
whether  the  grants  relate  to  corporeal  or  incorporeal  heredi- 
taments. A  grant  of  land  may  as  well  be  presumed  as  a 
grant  of  a  fishery  or  a  common  or  of  a  way.  Presumptions 
of  this  nature  are  adopted  from  the  general  infirmity  of 
human  nature,  the  difficulty  of  preserving  muniments  of 
title,  and  the  public  policy  of  supporting  long  and  uninter- 
rupted possessions.  They  are  founded  upon  the  considera- 
tion that  the  facts  are  such  as  could  not,  according  to  the 
ordinary  course  of  human  affairs,  occur  unless  there  w^as  a 
transmutation  of  title  to,  oi'  an  admission  of  an  existing 
adverse  title  in,  the  party  in  possession."'  That  a  fence 
between  two  farms  has  been  kept  up  for  many  years  nearly 


1  2  Binn.  468. 

2 17  Ser.  &  R.  350. 

3  1  W.  &  S.  324. 

<  2  Watts,  390;  1  W.  &  S.  68. 


» 7  Barr.  67. 
«  4  W.  &  S.  297. 

^  Story,  J.,  in  Ricard  v.  Williams, 
7  Wheat.  109. 
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in  the  same  place,  but  not  permanent  and  stationary,  does 
not  raise  the  presumption  that  it  is  the  true  boundary.  It 
is  merely  evidence  of  an  agreement  and  acquiescence  in 
the  line  as  the  true  line.^  The  doctrine  of  adverse  posses- 
sion is  to  be  taken  strictly  and  not  to  be  made  out  by  infer- 
ence, but  by  clear  and  positive  proof.  Every  presumption 
is  in  favor  of  possession  in  subordinntion  to  the  title  of  the 
true  owner. ^  If  a  person  enters  into  possession  of  land 
and  holds  it,  without  more,  the  presumption  is  he  chiims 
title. 8 

In  Pennsylvania  it  has  been  held  that  possession  for  thirty 
years  under  a  survey  in  the  handwriting  of  a  deputy  sur- 
veyor, does  not  raise  a  presumption  that  the  survey  was 
made  by  proper  authority.*  ''Presumptions  from  length 
of  time  are  those  which  the  law  makes  without  regard  to 
what  may  have  been  the  actual  state  of  the  fact.  They  are 
conclusions  of  law,  not  of  fact;  and  neither  the  court  nor 
the  jury  is  supposed  to  believe  what  they  take  to  be  conclu- 
sively established  as  true.  The  particular  circumstances  of 
possession  and  length  of  time  are  to  be  determined  by  the 
jury,  but  the  inference  from  them  is  for  the  court.  This 
principle  of  decision  is  had  recourse  to  from  necessity,  be- 
cause, from  the  remoteness  of  the  period  of  the  supposed 
transaction,  there  is  no  means  of  ascertaining  the  actual 
state  of  the  fact,  and  it  therefore  holds  in  judging  only  of 
things  which  belong  to  antiquity.  In  England,  a  grant  may 
be  presumed  against  the  crown;  but  less  readily  than 
against  an  individual.  In  this  State,  from  the  very  nature 
of  our  land  titles,  the  reason  of  this  difference  holds  with 
additional  force.  In  other  countries,  holding  by  permission 
of  the  State,  is  a  rare  circumstance;  with  us,  holding  by 
permission  under  an  implied  contract  for  a  conveyance  to 
be  executed  at  an  indefinite  period  subseciuently,  is  a  com- 


'  Knight  V.  Coleman,   19  N.  11.        'Rungv.  Sbonenberger,  2  Watts, 

118;  49  Aui.  Dec.  147.  23.    As  to  possession  of  written  in- 

*  Jackson  v.  Sharp,  9  Johns.  163;  struments  as  evidence  of  title,  see 

Rung  V.  Shonenberger,  2  Watts.  23;  Uill  v.  Beach,  12  X.  J.  (Eq.)  31. 
26  Am.  Dec.  95.  *  Wilson  v.  Stoner,  9  S.  &  R.  664, 
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mon  origin  of  title.  This  remark  is  applicable  in  a  greater 
or  less  degree  to  every  part  of  the  State ;  but  it  is  obvious  that 
to  raise  this  kind  of  presumption,  a  greater  length  of  time 
will  be  required,  where  the  population  is  sparse,  and  the 
possession  a  matter  of  little  notoriety,  than  where  the  popu- 
lation is  dense,  and  possession  of  a  nature  to  juTest  the 
general  attention.  In  Mather  v.  The  Ministern  of  THnity 
Churchy  the  land  which  was  the  subject  of  the  presumed 
grant  lay  in  the  neighborhood  of  Phihidelphia,  the  oldest  and 
most  thickly  inhabited  part  of  the  State ;  and  the  occupancy 
of  it  bv  the  erection  of  a  church  on  it,  in  which  divine  serv- 
ice  was  regularly  celebrated,  and  by  using  a  part  of  it  as  a 
cemetery,  was  of  a  nature  so  notorious  as  to  preclude  all 
possibility  of  its  having  been  unknown  to  the  proprietary 
officers,  or  to  the  government,  after  the  proprietary  estates 
were  assumed  bv  the  commonwealth.  Under  these  circum- 
stances,  it  was  held  that  a  grant  ought  to  be  presumed  after 
ninety  years.  At  the  time,  too,  when  this  possession  com- 
menced, there  was  scarcely  any  thing  like  method  in  the 
issuing  of  rights  to  land;  after  the  application  system  was 
introduced,  the  business  of  the  land  office  was  conducted 
with  reojularitv,  and  the  locations  were  dulv  registered  in 
the  proper  office.  To  this  may  be  added  that  the  location 
in  question,  if  in  fact  one  ever  existed,  was  for  land  in  a 
part  of  the  State  comparatively  new  and  thinly  inhabited, 
where  taking  possession  without  a  grant  was  a  common 
mode  of  lavincr  a  foundation  for  a  title;  and  that  the  occu- 
pancy  in  this  particular  instance  was  attended  with  no  par- 
ticular circumstances  of  notoriety.  It  is  impossible  to  lay 
down  any  rule  on  the  subject  of  presumption  which  could 
be  safely  applied  to  anything  like  a  majority  of  the  cases 
that  may  arise;  these  must  be  judged  of  from  their  partic- 
ular circumstances.  As  a  standard  for  general  reference, 
the  ordinary  period  of  human  existence  might,  perhaps,  be 
found  more  convenient  in  practice,  and  thought  more  con- 
sistent with  the  reason  of  the  thinof  than  anv  other  that 
could  be  proposed ;  for  while  a  matter  may  be  susceptible 
of  proof  by  living  witnesses,  it  can  not  be  *  classed  with  the 
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things  of  antiquity.  But  this  is  thrown  out  merely  by  wixy 
of  suggestion.  We  establish  no  general  rule  as  to  presump- 
tions against  the  commonwealth,  much  less  do  we  pretend 
to  determine  what  would  be  a  reasonable  period  as  against 
an  individual.  We  are  of  opinion  the  period  of  thirty 
years  was  insufficient  to  raise  a  presumption  of  the  exist- 
ence of  a  location,  or  any  other  authority  on  which  Baird's 
survey  might  have  been  made,  and,  consequently,  that  the 
survey  ought  not  to  have  gone  to  the  jury;  and  that  even 
if  it  might  rightly  have  been  admitted,  instructing  the  jury 
that  there  was  nothing  in  the  way  of  a  presumption  in  favor 
of  the  existence  of  a  location  was  error." 

An  act  of  the  Legislature  may  be  presumed.^  Like  a 
grant  a  statute  may  be  presumed,  notwithstanding  the  pub- 
lic records  show  no  trace  of  such  a  law.  But  this  presump- 
tion will  only  be  made  in  cases  where  the  Legislature  might 
have  acted,  and  does  not  arise  where  bv  a  constitutional 

'  ttr 

limitation  or  well  known  custom  it  could  not  or  would  not 
have  passed  such  a  law. 

RULB  87. — Where  there  exists  no  power  to  make  a 
errant,  none  can  he  presumed  from  long:  posses- 
sion.^ 

Illustrations, 

I.  To  sustain  A's  title  it  is  necessary  to  presume  ft  deed  from  the 
trustees  of  a  university  wliicb  lield  the  lands  in  question.  The  trustees 
never  had  power  to  convey  by  deed.    The  presumption  can  not  arise.'' 

II.  To  sustain  B*s  title  a  ^rant  from  the  State  to  bis  ancestors  must 
be  pre:«umed.  A  prior  grant  of  the  same  land  to  C's  ancestors  is  shown. 
The  presumption  can  not  be  made  unless  it  is  proved  that  the  grant  to  C 
had  been  revoked.* 


M.ady  Stafford  v.  Llewellin,  Skin.  ''  Boon  v.  Miller,  73  Tex.  557 ;  11 

78;   Attorney -General  v.  Ewelime  S.  W.  Rep.  551. 

Hospital,  17  Beav.  390;   Lopez  v.  ^  University  of  Vermont  v.  Rey- 

Andrews,  3  Man.  &  R.  329,  note;  nold.  3  Vt.  234. 

McCarty  v.  McCarty.  2  Strobh.  (L.)  *  Id, 
6;  47  Am.  Dec.  585. 
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In  McCarty  v.  McVarty^^  the  question  being  as  to  the 
title  to  land,  a  deed  executed  by  a  feme  covert  was  relied 
on.  The  deed  was  valid  if  the  woman  was  married  at  the 
time,  and  the  court  was  asked  after  twenty  years'  pos- 
session under  it  to  presume  a  statute  granting  a  divorce* 
In  that  State,  South  Carolina,  divorces  were  not  granted 
by  the  courts,  and  had  always  been  refused  by  the  Legis- 
lature. The  court  refused  to  make  the  presumption^ 
Said  the  court:  *'Best,  in  his  treaties  on  Presumptions, 
tells  us  there  is  hardly  a  species  of  act  or  document,  pub- 
lic or  private,  that  will  not  be  presumed  in  support  of 
possession.  Even  acts  of  Parliament  may  be  thus  pre- 
sumed. Under  this  authority,  if  a  divorce  ever  had  taken 
place,  or  even  could  take  place  in  this  State,  I  would  not 
hesitate  to  say  that  a"  act  for  that  purpose  ought  to  be 
presumed  in  this  case.  But,  as  was  said  in  Boyce  v\ 
OwenSy^  'the  marriage  contract  in  this  State  is  regarded 
as  indissoluble  by  any  human  means.  Nothing  short  of  the 
actual  or  presumed  death  of  one  of  the  parties  can  have  the 
effect  of  discharging  its  obligation  and  legal  effect.'  This 
was  my  deliberate  judgment,  pronounced  and  concurred  in 
by  my  brethren  of  the  Court  of  Appeals,  Johnson  and  Har- 
per, nearly  fifteen  years  ago.  It  has  received  the  entire 
sanction  and  acquiescence  of  the  bench,  the  bar,  the  Legis- 
lature and  the  people  ever  since.  The  most  distressing 
cases,  justifying  divorce  even  upon  Scriptural  grounds,  have 
been  again  and  again  presented  to  the  Legislature,  and  they 
have  uniformly  refused  to  annul  the  marriage  tie.  They 
have  nobly  adhered  to  the  injunction,  'Those  whom  God 
has  joined  together  let  not  man  put  asunder.'  The  work- 
ing of  this  stern  policy  has  been  to  the  good  of  the  people 
and  of  the  State,  in  every  respect.  With  this  knowledge 
before  us,  can  an  act  granting  a  divorce  a  vinculo  matrix 
mo7iii,  be  presumed?  Mr.  Best,  in  his  second  chapter,  sec- 
tion 61,  page  74,  under  the  maxim:  'Omnia  prcesumxintur 
rile  esse  acia^'  says:   *The  extent  to  which  courts  of  justice 

1  2  Strobh.  (L.)  0;  47  Am.  Dee.        2  1  Hill.  10. 
585. 
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will  presume  in  support  of  acts,  depends  very  much  on 
whether  they  are  favored  or  not  by  law.'  This  being,  as  I 
think,  the  true  notion  of  the  application  of  the  maxim,  I  am 
clearly  of  the  opinion  that  an  act  granting  a  divorce  can,, 
under  no  circumstances,  be  presumed  from  lapse  of  time.'' 
A  grant  can  not  be  presumed  when  it  would  have  been 
unlawful,^  and  a  lost  grant  will  not  be  presumed  to  support 
an  easement  of  which  the  origin  is  known. ^  No  presump- 
tion exists  in  favor  of  persons  who  never  exercised  owner- 
ship over  land,  that  the  title  conveyed  thereto  by  deed  from 
another  person,  under  which  no  entry  was  made  for  more 
than  twenty  years,  is  extinguished.-^ 

RULE  88.-^When  a  person  is  in  possession  of  property 
and  is  shown  entitled  to  tbe  beneficial  ownership 
thereof,  the  presumption  is  that  every  instrument 
has  been  executed,  and  every  thingr  has  been  done 
to  render  his  title  legal/ 

Illustrations, 


I.    A  grantee  has  possession  of  a  deed.    This  raises  a  presumption  of 
its  legal  delivery  to  bim  on  its  date.^ 


1  Donohoe  v.  State,  112  X.  Y.  142 ; 
Attorney -General  v.  Revere  Cop- 
per Co.,  152  Mass.  444. 

»  Claflin  V.  R.  Co.,  157  Mass.  489; 
Bass  V.  Nav.  Co.,  Ill  N.  C.  439. 

8  Roll  V.  Rea,  32  Atl.  Rep.  214 
(X.  J.). 

<  Manchaca  v.  Field,  62  Tex.  135; 
Burke  v.  Cutter,  43  N.  W.  Rep.  204 
(Iowa).  So  recitals  of  deeds  are 
presumptive  evidence  of  pedigree. 
Little  V.  Palister,  4  Me.  209.  And  of 
tbe  deeds  referred  to  after  a  lapse  of 
tine.  Fuller  v.  Saxton,  20  N.  J.  (L.) 
61 ;  Den  v.  Gaston,  25  X.  J .  ( L.)  615. 

*  Roberts  v.  Swearingen,  8  Xeb. 
363 ;  Fairlee  v.  Falrlee,  21 X.  J.  (L.) 
284;  Berry  v.  Anderson,  22  Ind.  36; 
Faulkner  v.  Adams,  26  X.  E.  Rep. 
170 (Ind.);  Scobey  v.  Walker.  114 


Ind.  254;  15  X.  E.  Rep.  674  (Ind.) ; 
Hill  V.  McXicbol,  13  Atl.  Rep.  883 
(Me.);  Allen  v.  DeGroot,  105  Mo. 
450;  Vreeland  v.  Vreeland,  21  Atl. 
Rep.  627  (X.  J.);  Strougb  v.  Wil- 
der, 119  X.  Y.  530;  Devereux  v.  Mc- 
Mabon,  108  X.  C.  134;  Lewis  v. 
Watson,  98  Ala.  479;  Ward  v. 
Dougberty,  17  Pac.  Rep.193  (Cal.) ; 
Daisz'a  Appeal,  18  Atl.  Rep.  414 
(Pa.).  Tbe  fact  a  grantee  kept  tbe 
deed  witbout  recording  for  a  nam- 
of  years,  allowed  tbe  grantors  to 
remain  in  possc'^sion,  and  made  no 
claim  lo  tbe  property  until  after 
tbeir  deatb.  does  not  alter  tbe  pre- 
sumption of  a  delivery  wben  tbe 
deed  fully  executed  is  in  bis  pos- 
session. Magee  v.  Allison,  63  X.  W^ 
Rep.  322  (Iowa). 
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II.  A  partition  of  land  is  presumed  from  possession  and  lapse  of 
timeJ 

III.  A  long  possession  of  land  by  ttie  grantor  acquiesced  in  by  ttie 
grantee  is  shown.  The  presumption  is  that  it  was  for  a  breach  of  eon- 
dition.s 

IV.  A  enters  into  possession  of  land  under  a  conveyance  from  B. 
A*s  title  is  presumed  good  till  the  contrary  is  shown.' 

V.  A  voluntary  division  of  property  is  made  by  beire  in  1830.  In  1860 
an  ad  in  ioist  ration  will  be  presumed.^ 

VI.  A  has  been  in  possession  of  land  for  twenty  years  under  an  ad- 
ministration deed.  The  presumption  is  that  all  the  legal  formalities  of 
the  sale  were  observed.* 

VII.  The  regularity  of  a  sale  under  a  power  is  presumed  from  lapse 
of  time.* 

VIII.  A  sale  of  land  is  made  by  an  agent.  It  is  presumed  to  be  made 
under  a  power  which  is  lost  after  a  lapse  of  time.^ 

IX.  A  life  insurance  policy  is  found  in  the  possession  of  the  benefi- 
ciary. The  presumption  is  that  it  was  duly  delivered  by  the  insurance 
company.** 


RULE  89.-^And  the  possession  of  real  or  personal 
property  raises  a  presumption  of  title  in,  and 
ownership  of  the  property  by,  the  possessor/ 


1  Goodman  v.  Winter,  64  Ala.  410; 
Baker  v.  Prewltt,  64  Ala.  551 ;  Riley 
v.Pool,  24  8.  W.  Rep.  85  (Tex.). 

«  O'Brien  v.  Henry,  6  Ala.  787. 

8  Pitnev  V.  Leonard,  1  Paige  Ch. 
461. 

*  Desverges  v.  Desverges,  31  Ga. 
763;  Austin  v.  Bailey,  37  Vt.  210. 

«  Winkley  v.  Kaime,32  N.  II.  266; 
Ooxe  V.  Deringer,  78  Pa.  St.  271. 

8  Simson  v.  Eckstein,  22  Cal.  580. 

'  Forman  v.  Crutcher,  2  A.  K. 
Mar-h.  70;  Delabigarre  v.  Second 
Municipalit>%  3  La.  Ann.  230;  Gar- 
ver  V.  Lasker,  9  S.  W.  Rep.  332 
(Tex.). 

*  Mass.  Ben.  Life  Assn.  v.  Sibley, 
42N.  E.  Rep.  136  (lU.). 

«  Entriken  v.  Brown,  30  Pa.  St. 
364;  Phelps  v.  Cutler,  4  Gray,  137; 
Park   V.   Harrison,   8  Hump.  413: 


Burdge  v.  Smith,  14  Cal.  380; 
Goodwin  v.  Garr,  8  Cal.  615;  Hunt 
V.  Utter,  16  Ind.  318;  Evans  v. 
Board  of  Trustees,  15  Ind.  319; 
Roblnoe  v.  Doe,  6  Blackf.  86;  Mil- 
lay  V.  Butts,  35  Me.  139;  Linscottv. 
Trask,  36  Me.  150;  Barton  v.  People, 
135  111.  405 ;  McCune  v.  Lumber  Co.. 
42  Pac.  Rep.  980  (Cal.) .  "No  prin- 
ciple is  more  fully  settled  by  the 
uniform  weight  of  authority  than 
that  possession  is  prima  fade  evi- 
dence of  title,  and  that  upon  proof 
of  that  fact  the  party  proving  it  is 
entitled  to  vindicate  any  violation  of 
his  rights  thus  established.  Pos- 
session, indeed,  may  be  considered 
the  primitive  proof  of  title  and  the 
natural  foundation  of  right."'  Id. 
Mc Arthur  v.  Carrie,  32  Ala.  75. 
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Illusfraiions. 

I.  A  is  in  possession  of  a  piece  of  land.  Tlie  presumption  is  that  A 
is  tlie  owner.i 

II.  A  is  in  possession  of  a  vessel.  The  presumption  is  that  be  owns 
it.« 

III.  B  has  certain  animals  in  his  possession.  The  presumption  is 
that  they  are  his.' 

IV.  In  C's  bands  are  a  number  of  bonds.  The  presumption  is  that 
he  owns  them.^ 

V.  A  has  possession  of  a  note  or  a  certificate  of  stock.  This  presumes 
ownership  in  A.^ 

VI.  A  claiming  that  a  calf  in  the  possession  of  B  is  bis,  breaks  into 
B's  yard  and  takes  it.  The  presumption  is  that  it  is  B^s  property  and 
the  burden  is  on  A  to  show  his  rigbt.^* 

VII.  A  ships  property  by  a  carrier.  The  presumption  is  that  A  owns 
the  property.^ 

In  case  I.,  the  Alabama  cases  on  this  topic  were  reviewed 
at  length.  **In  this,  jis  in  most  States  of  this  Union/'  said 
the  court,  ''there  is  a  growing  disposition  to  fix  a  period, 
beyond  which  human  transactions  shall  not  be  open  to 
judicial  investigation,  even  in  cases  for  which  no  statutory 
limitation  has  been  provided.  This  period  is  sometimes 
longer,  and  sometimes  shorter,  dependent  on  the  nature  of 
the  property,  and  the  character  of  the  transaction.      By 


^  Ante  Rule  86,  note.  Tears  v.  St. 
Albans,  38  W.  Va.l ;  Sowles  v.  Carr, 
38  Atl.  Kep.  77  (Vt.) ;  Alexander  v. 
Gibbons,  24  S.  E.  Rep.  748  (Ga.). 
The  sale  of  trees  Rowing  on  land 
does  not  raise  a  presumption  that 
the  vendor  was  in  possession  of  the 
land.  Carter  v.  Pitcher,  34  N.  Y. 
(S.)  549. 

^ Stacy  v.  Graham,  3  Duer.  444; 
Bradley  v.  The  Xew  World,  2  Cal. 
373. 

3  Fish  v.  Sltut,  21  Barb.  333; 
James  V.Ward.  82  Me.  173;  Red- 
din  v.  Lauder,  34  X.  Y.  (S.)  230; 
Wear  v.  Sanger,  91  Mo.  355. 


^  Wickes  V.  Adirondack  Co.,  4 
Thomp.  &  C.  250. 

*  Donnel  v.  Thompson,  13  Ala. 
440;  Bush  v.  Seaton,  4  Ind.  522; 
Kimball  v.  Whitney,  15  Ind.  280; 
Squire  v.  Stockton,  5  La.  Ann.  120; 
Tafft  V.  R.  Co.,  84  Cal.  131;  Trost 
V.  Hinman,  22  N.  Y.  (S.)  612.  Pos- 
session  of  an  open  account  in  favor 
of  another  is  not  presumptive  e>i- 
dence  of  its  ownership  by  the 
holder.  Gregg  v.  Mallett,  15  S.  E. 
Rep.  936  (N.  C). 

^  Cumberledge  v.  Cole,  44  Iowa, 
181. 

7  Price  V.  Powell,  3  N.  Y.  322. 
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common  consent,  twenty  years  have  been  agreed  upon  as  a 
time  at  the  end  of  which  manv  of  the  most  solemn  transac- 
tions  will  be  presumed  to  be  settled  and  closed.^  The 
nature  of  this  presumption,  and  the  manner  of  drawing 
it,  are  not,  in  the  mother  country  and  in  the  several  States, 
the  same.2  The  precise  question  we  are  considering  does 
not  appear  to  have  been  before  considered  in  this  court. 
Kindred  questions  have  been  under  review.  In  Rhodes  v. 
Turner  and  Wife,^  an  effort  was  made  to  bring  an  admin- 
istrator to  a  settlement  after  a  great  lapse  of  time.  Chil- 
ton, J.,  employed  the  following  very  pointed  language: 
*If  a  final  judgment  has  been  rendered,  according  to  the 
principles  of  the  common  law,  it  would  be  presumed  to 
have  been  paid  after  the  expiration  of  twenty  years ;  and  if 
the  parties  allow  this  period  to  elapse  without  taking  any 
steps  to  compel  a  settlement,  we  think  the  presumption  of 
payment  arises,  and  the  executor  or  administrator  should 
be  exempted  from  the  necessity  of  hunting  up  evidence  to 
prove  accounts  and  vouchers  which  ordinarily  enter  into 
such  settlement.'  In  Barnett  v.  Tbrrance,*  a  settlement 
had  been  attempted ;  but  it  was  so  defective  that  under  our 
decisions,  it  could  not  be  regarded  as  a  final  settlement. 
More  than  twenty  years  afterwards  the  administrator  was 
cited  to  a  final  settlement,  and  he  was  sought  to  be  charged 
with  assets  for  which  he  had  never  accounted.  This  court, 
deciding  that  it  would  presume,  after  so  great  a  lapse  of 
time,  in  favor  of  the  correctness  of  that  settlement,  that  the 
necessary  notices  were  given,  and  that  the  parties  in  interest 
were  present,  proceeded  to  remark,  that  *a  decree,  .ren- 
dered under  such  circumstances,  is  binding  on  the  parties  to 
it  until  it  is  reversed  in  the  proper  court.  ♦  ♦  *  The 
executors  can  not  now  be  called  upon  in  the  Probate  Court 
to  go  into  a  settlement  again,  when  all  parties  have  reposed 
on  that  already  made,  for  so  long  a  period  that  it  is  fair  to 

1  See  2  Story's  Eq..  §  10286.  same  edition,  267;   Sims  v.  Augb- 

*  See,  on  this  subject,  Cowen  &  tery,  4  Strobb.  Eq.  103. 

HiiPs  notes  to  Phil.  £v.  (edition  »  21  Ala.  210. 

by  Van  Cott),  Part  I.,  pp.  466,  457,  <  23  Ala.  463. 

464,  485  to  500,  604-505,  536;  vol.  5. 
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presume  that  much  of  the  proof  which  was  then  obtainable 
-could  not  now  be  commanded.'  In  further  considering 
this  presumption,  the  court  added:  *We  have  carefully  ex- 
amined the  ground  on  which  the  rule  here  suggested  is 
founded,  and  are  thoroughly  convinced  its  adoption  is 
essential  to  the  safety  and  repose  of  executors,  administra- 
tors and  guardians,  and  to  the  advancement  of  the  ends  of 
common  justice.  It  is  strictly  analogous  to  the  rule  at 
common  law  in  relation  to  judgments,  and  more  liberal 
than  the  rule  in  equity  with  respect  to  stale  claims.'  The 
case  of  GantVs  Admr.  v.  Phillips,^  was  a  suit  by  an  ad- 
ministrator de  bonis  non,  to  recover  a  slave,  the  title  to 
which,  it  was  alleged,  had  never  passed  out  of  the  estate. 
The  defendant,  and  those  under  whom  he  claimed,  had  been 
in  the  adverse  possession  of  the  property  for  more  than 
twenty  years.  The  record  of  the  Orphans'  Court  did  not 
show  that  the  person  named  as  executrix  of  the  will  had 
ever  qualified.  If  she  had  not  qualified  then  there  could 
have  been  no  assent  to  the  legacy — the  slave  was  still 
a  part  of  the  estate  of  the  testator,  and  the  plaintiff 
was  entitled  to  recover.  The  Circuit  Court  charged 
the  jury,  that  record  of  her  appointment  as  executrix 
would  be  the  highest  and  best  evidence  of  the  fact; 
but  if  the  proof  showed  to  their  satisfaction  that  the 
iippointment  and  qualification  of  said  Elizabeth  Gantt  as 
executrix  had  been  duly  made,  and  that  in  the  lapse  of 
time  the  papers  and  records  of  the  appointment  had  been 
lost  or  destroyed,  then  the  jury  might  presume  her  appoint- 
ment and  qualification.  The  latter  part  of  this  charge  was 
assigned  as  error.  This  court,  after  collating  and  com- 
menting on  many  decisions  of  other  courts,  said:  *Under 
the  circumstances,  we  consider  the  court  left  the  question 
to  the  jury  quite  as  favorably  as  the  plaintiff  was  author- 
ized to  demand.'  The  judgment  was  affirmed.  In  Hm*vey  v. 
Thrope^  a  similar  decision  was  made.^  It  will  be  observed, 
that  in  the  case  cited  from  our  own  reports  of  Barnett  v. 

1  2a  Ala.  275.  3  Lay  v.  Lawson,  23  Ala.  377. 

2  28  Ala.  250. 
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Torram:t\  the  prcHuinption  drawn  by  the  court  in  favor  of 
the  reguhirity  and  validity  of  the  decree  was  conclusive, 
not  a  nieYQ  prima  facie  intendment,  liable  to  be  overturned 
by  proof.  To  the  same  effect  is  the  principle  announced  in 
Rhodes  V.  Turner  and  Wife?-  These  were  proceedings 
against  administrators,  for  wjisting,  misapplying  and  not  ac- 
counting for  assets  of  the  estates  they  represented.  Under 
the  authoritv  of  those  cases,  if  an  administrator  has  con- 
verted  to  his  own  use,  or  privately  sold,  the  property  of  the 
estate,  and  has  not  been  proceeded  against  for  the  conver- 
sion until  the  expiration  of  twenty  years  after  the  time 
when  he  should  have  settled  the  estate  he  is  forever  dis- 
charged, on  a  mere  presumption  of  law.  Suppose,  after  that 
time  an  administrator  de  bonis  non  should  be  appointed,  and 
should  sue  the  purchaser  for  property  which  the  adminis- 
trator in  chief  had  sold  to  him  privately,  or  without  an  order. 
The  law  would  presume,  in  favor  of  the  faithless  adminis- 
trator in  chief,  that  he  had  accounted  and  settled  for  the 
property,  although  the  record  might  show  nothing  on  the 
subject.  If  the  purchaser,  under  these  circumstances,  should 
be  held  accountable  for  this  identical  property,  would  not  the 
law  present  a  strange  anomaly  ?  Applying  these  principles 
to  the  case  at  bar,  Mrs.  Cavin,  in  1853,  when  the  suit  avjis 
brought,  could  not,  under  our  decisions,  be  made  to  account 
for  the  conversion  or  devastavit  of  these  slaves.  Can  Mr. 
Arthur  be  made  to  account  for  them  ?  In  the  cases  of  Gantt 
V.  Phillips  and  Harvey  v,  Thrope^  the  question,  whether  the 
presumption  was  conclusive  or  not,  was  not  presented  by 
the  record,  and  was  not  discussed.  We  do  not  regard  them 
as  authorities  against  the  principle  announced  in  Rhodes  v. 
Turner  and  Wife  and  Barnett  v.  Torrance.^  There  is  an 
able  discussion  of  this  question  in  the  case  of  Sims  v.  Augh- 
tery.^  That  case,  in  its  legal  bearings,  was  strikingly  like  the 
present.  The  circuit  decree  was  pronounced  by  Chancellor 
Dunkin,  w^ho,  quoting  from  a  former  decision,  used  the 
language  that,  'the  lapse   of   twenty   years  is  sufficient  to 

1  Supra,  3  4  strobh.  Eq.  103. 

2  Supra. 
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raise  the  presumption  of  almost  any  thing  that  is  necessary 
to  quiet  the  title -of  property.  If  there  had  been  no  will 
and  no  administration,  administration  would  nevertheless  be 
presumed,  and  the  defendants  had  acquired  a  title  from  the 
administrator.  *  *  ♦  After  a  possession  of  twenty-five 
years,  the  court  will  presume  a  sale  by  the  executor  for  the 
purpose  of  paying  the  debts,  an  administrator  de  bonis  non 
after  Lyle's  death,  and  a  sale  by  such  administrator, 
or  almost  any  thing  else,  in  order  to  quiet  the  long  posses- 
sion.' In  the  Court  of  Appeals  the  opinion  was  delivered 
by  Chancellor  Dargan.  The  profession  is  referred  to  it  as 
an  elaborate  vindication  of  this  doctrine.  After  copying  the 
language  of  Chancellor  Dunkin,  last  above  quoted,  he  adds: 
'This  i8  strong  language,  but  not  stronger  than  is  warranted 
by  the  authorities,  or  demanded  by  a  stern  and  imperative 
public  policy.  In  regard  to  property  not  the  product  of 
manual  labor,  there  is,  perhaps,  no  title  extant  in  any  part 
of  the  world,  that  could  withstand  the  searching  scrutiny  of 
justice,  and  which,  if  traced  to  its  origin,  would  not  be 
found  based  upon  fraud,  rapine,  spoliation  or  conquest.' 
After  adverting  to  the  statute  of  limitation  as  one  means 
of  giving  repose  to  stale  subjects  of  litigation,  he  proceeds 
to  remark :  'We  have  another  system  of  rules,  founded  upon 
what  is  called  the  doctrine  of  legal  presumption,  which  pre- 
vail alike  in  courts  of  law  and  equity,  and  which  are  emi- 
nently subservient  to  the  quieting  of  titles,  and  the  preven- 
tion of  litigation  arising  upon  obscure  and  antiquated  trans- 
actions. M  these  legal  presumptions  require  a  longer 
period  than  statutory  bars  to  acquire  force  and  effect,  they 
are  more  general  in  their  operation.  They  are  highly  con- 
ducive to  the  peace  of  society  and  the  happiness  of  families ; 
and  relieves  courts  from  the  necessity  of  adjudicating  rights 
so  obscured  bv  time  and  the  accidents  of  life,  that  the  at- 
tainment  of  truth  and  justice  is  next  to  impossible. 
*  *  *  These  legal  presumptions,  by  which  conflicting 
claims  and  titles  are  set  at  rest,  I  have  endeavored  to 
show  are  natural  and  necessary.  They  spring  sponta- 
neously out  of  the  institutions  and  relations  of  property. 

32 
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As  to  the  precise  time  at  which  they  arise,  each  inde- 
pendent community  must  judge  for  itself.  We  have  adopted 
the  law  of  the  mother  country.  In  South  Carolina,  as  in 
England,  by  the  lapse  of  twenty  years  without  admissions, 
specialties  and  judgments  are  presumed  to  be  satisfied,  and 
trusts  discharged.  Twenty  years'  continued  possession 
will  rai^e  the  presumption  of  a  grant  from  the  State,  of 
deeds  and  wills,  administrations,  sales,  partitions,  decrees, 
and  (the  chancellor  has  said)  of  almost  any  thing  that  may 
be  necessary  to  the  quieting  a  title,  which  no  one  has 
disturbed  during  all  that  period.'^  In  examining  the 
numerous  authorities  on  this  question,  to  be  found  in 
the  reported  cases  of  trials  at  law,  the  profession  will  fre- 
quently encounter  the  declaration,  that  from  this  lapse 
of  time,  the  jury  are  authorized  to  draw  the  presump- 
tion which  we  have  been  considering.  By  this  we  un- 
derstand, that  the  question  is  at  all  times  one  for  the  jury; 
a  presumption  they  may  draw,  but  there  are  no  rules 
which  govern  them  in  such  cases.  Such  was  the  instruction 
of  the  circuit  court  in  the  case  of  Oantt  v.  Phillips^  and 
in  the  case  of  Harvey  v.  Thrope}  Now,  with  all  due  def- 
erence, we  confess  ourselves  unable  to  perceive  any  solid 
reason  on  which  to  rest  such  a  principle.  We  think  it  is  at 
war  with  the  analogies  of  the  law,  and  with  the  theory  of 
jury  trials.  Juries  are  authorized  to  pronounce  on  the 
credibility  of  witnesses;  to  determine  disputed  facts;  to 
draw  conclusions  from  doubtful  and  contradictory  premises; 
and  to  admeasure  damages  when  the  law  has  afforded  no 
standard.  We  do  not  say  these  are  the  only  functions  of  a 
jury,  but  they  are  the  controlling  ones.  Whenever  the 
facts  of  the  case  are  clear  and  uncontroverted,  the  rights 
of  parties  are,  or  should  be,  fixed  and  uniform.  When 
there  remains  no  fact  to  be  found  or  conclusion  to  be  drawn 
from  contested  and  indeterminate  premises,  there  is  no  use 
for  a  jury,  for  the  law  determines  the  rights  of  the  parties. 

*  See,  also,  the  case  of  William-        *  Supra. 
son  y.  Williamson,  1  Johns.  Ch.  48S, 
492-493. 
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This  principle  is  absolutely  necessary,  as  the  basis  of  a  uni- 
form system  of  jurisprudence.  So,  in  cases  where  a  jury 
trial  is  necessary,  every  proposition  which  stands  forth 
clear  and  undisputed,  and  which  rests  on  no  inference  to 
be  drawn  from  disputable  or  controverted  premises,  is, 
or  ought  to  be,  a  question  of  law.  On  this  principle  rests 
all  our  presumptions  of  law.  It  is  not  our  purpose  to  deny 
to  the  jury  the  right  and  duty  of  determining  whether  in 
fact  the  twenty  years  have  elapsed.  That  fact  being  found, 
however,  and  there  being  no  contravailing  proof,  what  rea- 
son can  exist  for  leaving  it  to  the  discretion,  possibly 
caprice,  of  the  body,  whether  they  will  draw  the  desired 
conclusion?  There  is  one  naked  fact,  to-wit,  acquiescence 
for  twenty  years.  There  can  be  no  reason  for  indulging 
the  presumption  in  one  case  which  does  not  exist  in  all 
others.  Chancellors  invariably  draw  the  presumption  from 
this  one  fact,  and  we  think  a  rule  equally  uniform  should 
prevail  in  courts  of  law.  To  lay  down  a  different  rule  will 
be  to  invite  a  contest  and  jury  trial  in  every  case  thus  cir- 
sumstanced.  The  circumstances  of  each  case  will  be  ap- 
pealed to  by  opposing  counsel,  in  the  hope  that  they  sev- 
erally may  impress  the  jury  with  the  belief  that  it  is  their 
duty  in  the  particular  case  to  indulge  or  withhold  the  pre- 
sumption, as  the  one  or  other  result  will  promote  their  sev- 
eral interests.  We  are  unwilling  to  declare  a  rule,  the  re- 
sult of  which  may  be  to  tempt  juries  from  their  propriety, 
to  multiply  litigation,  and  to  increase  the  uncertainty  which 
must  always  attend  the  administration  of  the  law.  We  do 
not  wish  to  be  understood  as  saying  that  this  presumption 
is  always  conclusive.  In  the  first  instance,  perhaps,  it 
never  is  so.  In  cases  like  the  present,  however,  we  hold 
that  a  prima  facie  presumption  is  raised,  whenever  there 
is  satisfactory  proof  of  twenty  years'  uninterrupted,  ad- 
verse enjoyment  and  possession.  Speaking  of  this  pre- 
sumption, Mr.  Starkie  says  (edition  of  1826,  vol.  3,  p. 
1214),  *it  gives  to  the  evidence  a  technical  efficacy  beyond 
its  simple  force  and  operation.'  On  page  1224,  he  says, 
this  is  not  a  direct  and  immediate  inference  to  be  made  by 
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the  courts  (of  law);  yet  *the  court  will,  under  certain 
circumstances,  direct  a  jury  to  presume  an  outstanding  term 
to  have  been  surrendered  by  the  trustee.'  To  the  same 
effect  is  Vandick  v.  Van  Buven^  This  prima  facie  case 
mav,  of  course,  be  oveilurned.  It  can  not  be  done  bv 
proving  that  the  title  was,  in  its  inception,  defective.  Proof, 
to  be  effectual  for  this  purpose,  must  be  addressed  to  the 
character  of  the  plaintiff's  possession,  either  in  its  acquisi- 
tion or  use;  must  tend  to  show  possession  is  not  inconsist- 
ent with  the  plaintiff's  right;  or  that  some  other  excuse 
independent  or  original  defect  of  title,  must  be  given  for 
the  seeming  long  acquiescence.  We  can  not  now  be  more 
definite.  The  record  before  us  contains  no  excuse  for  the 
delay ;  and  in  such  case,  the  prima  facie  presumption  be- 
comes conclusive.  It  results  from  this,  that  the  charge  of 
the  circuit  court  was  erroneous." 

In  case  II.  it  was  said:  "The  rule  of  law  that  possession 
of  property  is  prima  facie  evidence  of  ownership  is  uniform 
in  its  application.  The  question  of  the  ownership  of  a 
vessel  forms  no  exception.  In  this  case  the  vessel  was  in 
the  possession  and  under  the  control  of  the  master." 

In  case  VI.  it  was  said:  ''Proof  of  possession  is  presump- 
tive proof  of  ownership.  The  plaintiff  made  a  prima  facie 
case  by  proof  of  possession.  The  presumption  was  not 
overcome  by  proof  that  the  defendant  afterwards  acquired 
possession,  because  it  appeared  that  he  broke  the  plaintiff's 
enclosure,  and  took  the  calf  from  the  plaintiff's  possession. 
He  could  acquire  no  legal  advantage  thereby.     Nor  was  the 


*  1  Caines'  Rep.  34.  See  on  this 
subject  Cowen  &  IliU's  notes  to 
Phil.  Ev.  (edited  by  Van  Coll), 
Part  I.,  pp.  485,  et  seq.;  2  Wend. 
Black.  206,  note  10;  Beck  on  Pre- 
sumptions, 144;  Smithpeter  V.  Ison, 
4  Rich.  Law,  203;  3  Bouv.  Bacon, 
631 ;  Jackson  v.  McCall,  10  Johns. 
377;  1  Greenl.  Ev.,  §  46;  Warren  v. 
Webb,  2  Strange,  1129;  Rex  v.  Car- 
penter, 2  Show.  47;  Trotter  v.  Har- 
ris, 2  Younge  &  Jervis,  285 ;  Beall 


V.  Lynn,  9  Harr.  &  Johns.  336,  353, 
361;  Ld  Pelham  v.  Pickingill,  1  T. 
R.  381;  Doe  v.*  Ireland,  11  East, 
280,  284;  Goodtitle  v.  Baldwin,  Id. 
288;  Penwardeu  v.  Ching,  1  Moody 

6  Mai.  400;  Rex  v.  Long  Buckley, 

7  East,  45;  Mayor  of  Kingston  v. 
Herwer, Cowp.  102,  110;  Stodderv. 
Powell,  1  Stew.  187;  1  Greenl. 
Cruise,  415,  416;  Rustard  v.  Gates, 
4  Dana,  430;  McPherson  v.  Cunliff, 
11  S.  &  R.  422,  432. 
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presumption  in  favor  of  the  plaintiff  overcome  by  the  evi- 
dence as  to  the  ownership  prior  to  the  taking  of  possession 
by  the  plaintiff,  because  the  court  finds  that  the  evidence 
on  the  point  is  balanced." 

In  Moore  v.  Hawks^^  it  was  said:  "With  respect  to  per- 
sonal chattels,  possession  alone  is  presumptive  evidence  of 
property,  and  with  nothing  to  oppose  it,  is  sufficient;  and 
when  the  possession  is  accompanied  with  the  exercise  of 
complete  acts  of  ownership  for  a  length  of  time,  it  is  strong 
evidence  for  the  consideration  of  the  jury,  and  requires  sat- 
isfactory explanation.  It  is  laid  down  in  a  late  work,  that 
if  one  should  be  in  possession  of  a  horse,  which  once  be- 
longed to  his  neighbor,  for  a  considerable  time,  using  him 
as  his  own,  without  any  claim  from  his  neighbor,  it  would 
be  presumed  there  had  been  a  sale,  unless  such  neighbor 
could  prove  the  contrary.  And  where  a  son  is  in  possession 
of  property  delivered  him  by  his  father  to  use  gratuitously, 
although  the  relation  between  the  parties  may  sufficiently 
explain  the  possession,  and  remove  any  presumption  of 
fraud  or  ownership  arising  from  that  alone,  yet  it  is  said 
that  if  the  father  permits  the  son  to  sell  and  replace  such 
property,  or  to  exchange  and  manage  it  as  though  it  was 
his  own,  this  will  be  evidence  that  the  loan  was  a  mere 
cover  for  a  gift  with  intent  to  deceive  and  defraud  others.'*^ 

Funds  in  the  hands  of  a  trustee  who  has  become  insolv- 
ent are  presumed  tc  be  trust  funds. ^  Stocks  in  the  hands 
of  an  insolvent  broker  are  presumed  to  be  held  for  his  cus- 
tomers.* While  the  possession  of  bonds  of  defendant  by 
plaintiff's  testate  raises  a  presumption  of  ownership,  yet 
there  is  no  presumption  against  the  contention  of  defendant 
that  testate  was  merely  bailee  thereof,  from  the  mere  fact 
that  it  is  not  shown  by  entries  on  defendant's  books  or  by 
written  contract.*^ 

'  2  Alk.  (Vt.)  390.  ^  Skiff  v.  Stoddard,  63  Conn.  19S. 

«  1  Swift's  Dijf.  273,  766.  »  Philadelphia  Trust  Co.  v.   R. 

3  State  V.  Foster,  29  L.  R.  A.  226  Co.,  35  Atl.  Rep.  6S8  (Pa.). 
(Wyo.). 
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CHAPTER  XIX. 

THE  PRESUMPTIONS  IN  FAVOR  OF  IXNOCEXCE. 

RULE  90.— -The  law  presumes  the  innoceuce  of  a  per- 
son charged  with  crime  until  the  contrary  is 
proved  beyond  a  reasonable  doubt.* 

^  People  V.  Thayer,!   Park.  C.  so-called  presumption  of  innocence 

C.  595;  State  v.  Fugate,  27  Mo.  535;  in  favor  of  tbe  prisoner  at  the  bar 

State  V.  Mosier.  25  Conn.  40;  Was-  is  a  pretense,  a  delusion,  an  empty 

den  Y.  State,  18  6a.  264;  Eddy  v.  sound.    It  ought  not  so  to  be,  but 

Lafayette,  163  U.  S.  456;  Hoffman  it  is.    Rufiis  Cboate  said  that  'this 

y.  Hoffman,  39  X.  Y.  (S.)  494;  Be  presumption  is  not  a  mere  phrase 

Wile,  6  Pa.  Dist.  R.  384;  U.  S.  v.  without  meaning;'   that  4t  is  in 

Hart,  78  Fed.  Rep.  868;  State  v.  the  nature  of  evidence  for  the  de- 

Doyle,  68  Mo.  (App.)  219;  State  v.  fendant;'  that  'it  is  as  irresistible 

Linch,  68  Mo.  (App.)  161;  State  v.  as  the    heavens   H^jll    overcome;' 

Lowry,  42  W.  Va.  205;  24  S.  E.  that  Mt  hovers  over  tbe  prisoner  as 

Rep.    561;    Waters    v.    State,    22  a  guardian  angel  throughout  the 

South.  Rep.  490.    It  prevails  also  trial;'  that  4t  goes  with  every  part 

in  a  civil  action  where  a  judgment  and  parcel  of  the  evidence;'  that 

against  a  defendant  will  establish  4t  is  equal  to  one  witness.'    Tbat 

his   guilt   of   a  crlnie.    Grant  v.  is  just  what  it  should  be,  but  just 

Riley,  44  N.Y.  (S.)  238;  Schmidt  what  is  not.   Practically  it  is  of  no 

v.  Livingston,  43  N.  Y.  (S.)  494;  avail  whatever  in  the  trial.    The 

Fidelity  Co.  v.  Egbert,  84   Fed.  jury  trend  It  under  foot;  the  judge 

Rep.  410.    Thus  the  presumption  the  same  moment  he  admits  It  in 

is  prima /ac/e  evidence  of  the  falsity  theory  forgets  it  in  argument.    It 

of  a  libel  charging  an  indictable  U  a  dead  letter.    Xay,  so  far  from 

offense.      Conroy     v.     Pitts^burg  being  merely  inoperative,  it  is  not 

Times,  139  Pa.  St.  334.    So  a  for-  hazardous  to  say  that  in  the  trial 

feitnre  will  not  be  presumed.  State  the  presumption  is  reversed.    By 

v.  Atkinson,  24  Vt.  448.  court  and   jury,   by    prosecution, 

police,  and  by  the  public  the  ac- 

"TBREE  FAMOUS  THINGS  ly  LAW."  ^^^^d    is   presumed    guilty.     Let 

"  J%«  presumption  of  innocence.  It    every  one,  as  he  looks  upon  a  pris- 
ts greatly  to  be  regretted  that  the    oner  in  the  dock,  carefully  inquire 
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of  himself  and  answer  if  this  be  not  be  so  modified  as  to  allow  human 
so.  The  reason  is  plain.  The  whole  nature  to  be  thus  generous?  Can 
course  of  criminal  procedure,  from  it  be  so  modilied  ?  The  object  to 
inception  to  close,  is  designed  to  be  attained  is  worthy  a  good  deal 
shut  out  presumptions  of  innocence  of  experiment  at  the  risic  of  a  good 
and  invite  the  presumptions  of  deal  of  havoc  of  old  time  forms 
guilt.  The  secrecy  of  complaint-  and  proceedings, 
malting  at  the  magistrate's  office,  ^'  The  reasonable  doubt.  It  would 
the  mysterious  inquisition  of  the  be  a  happy  thing  for  the  triers  of 
grand  jury  room,  the  publicity  of  criminal  causes  if  somebody  should 
the  arrest,  the  commitment  to  the  succeed  in  defining  a  ^reasonable 
lock-up,  the  demand  of  bail,  the  doubt.^  A  great  felicity  it  would 
delay  of  trial,  the  enforced  silence  be  if  only  some  one  should  portray 
of  defense  till  prosecution  has  done  a  reasonable  doubt  beyond  a  rea- 
Its  worst,  are  all  so  many  steps  and  sonable  doubt.  Nothing  is  more 
strokes  to  blacken  the  accused  be-  glibly  spoken  of  than  this  doubt, 
fore  he  is  permitted  to  open  his  yet  there  is  nothing  more  doubt- 
mouth  with  a  syllable  of  evidence  ful.  Lawyers  roll  it  as  a  morsel 
to  break  the  force  of  the  damaging  under  their  tongues  and  roll  it  off 
array  of  circumstances.  To  sup-  at  juries  and  justices  as  if  it  were  a 
pose  that  the  presumption  of  in-  thing  to  be  apprehended  with  as 
nocence,  which  unbiased  nature  much  certainty  as  a  stark  naked 
prompts,  is  not  before  this  time  fact.  But  what  a  reasonable  doubt 
choked  and  strangled  to  death,  is  is  It  is  doubtful  whether  they  stop 
an  absurdity  too  gross  to  dispute,  to  think,  or,  stopping,  form  any 
The  treatment  itself  of  the  prisoner  but  a  very  doubtful  opinion.  Should 
negatives  the  presumption.  If  he  it  be  a  matter  of  opinion  at  all? 
is  presumed  innocent,  why  is  he  Should  it  not  be  a  matter  of  con- 
manacled?  Why  is  he  put  in  jail?  vlctlon?  Should  not  every  one 
Why  is  he  let  out  only  on  bail?  who  is  to  inquire  whether  he  has 
Why,  when  he  is  put  on  trial,  is  he  it,  have  as  absolute  an  idea  of  what 
put  in  the  dock?  Why  does  he  a  reasonable  doubt  is  as  he  has  of 
not  have  place  with  the  by-stand-  any  other  independent  fact  in  the 
ers,  who  are  simply  presumed  in-  case?  If  the  case  is  to  turn  on  the 
nocent?  The  ^presumption,*  in  matter  of  reasonable  doubt,  how 
the  presence  of  such  things,  is  a  can  it  turn  aright,  unless  the  tum- 
contradictlon  of  terms.    How  can  Ing  point  be  ascertained  and  fixed 

a  person    be    presumed    innocent    beyond    a   reas beyond    all 

who    is  presumably  guilty?    The  question?     The    learning   of    the 

fact  that  he  is  restrained  of   his  books  on  this  subject  is  vast.    It 

liberty  presumes  guilt.    There  is  begins  with  the  Bible — that  is  to 

no  other  construction  to  be  placed  say,  the  book  writers  make  it  begin 

on  the  restraint.    Human  nature  is  there,  though  it  does  not  appear 

not  capable  of  any    other.     Yet  that  the  inspired  writers  were  buf- 

human  nature  ought  to  presume  ficiently  inspired  to  hit  upon  the 

innocence     till    the    contrary    Is  favorite   expression.     Its  equiva- 

proved.     What   then?    Shall    the  lent,  lawgivers  since  the  time  of 

mode    or    order    of    proceeding  Moses,  find  In  the  Mosaic  provis- 

agalnst  suspected  violators  of  law  ion,  which  forbade  the  death  pen- 
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alty  till  the  crime  *be  told  thee, 
and  thou  hast  heard  of  it,  and  in- 
quired diligently,  and,  behold,  it 
to  be  true,  and  the  thing  certain'' 
(Dent,  xvii :  4).  This  is  said  to  be 
the  amplification  of  Mosee  as  de- 
finer  of  the  doubt.  Modern  au- 
thorities do  not  seem  to  have  done 
much  better.  But  it  is  not  because 
they  have  not  tried.  One  author 
says  that  Hhe  persuasion  of  guilt 
ought  to  amount  to  such  a  moral 
certainty  as  convinces  the  minds 
of  reasonable  men  beyond  all  rea- 
8onable  doubt.'*  But  what  is  the 
reasonable  doubt?  Another  says 
that  ^a  reasonable  doubt  may  be 
described  by  saying  that  all  rea- 
sonable hesitation  in  the  mind  of 
the  triers,  respecting  the  truth  of 
the  hypothesis  attempted  to  be 
sustained,  must  be  removed  by  the 
proof.'  Anoth^  describes  it  *as 
that  degree  of  certainty  upon 
which  the  jurors  would  act  in  their 
own  grave  and  important  con- 
cerns.^ This  seems  to  approach 
nearer  a  solution,  and  resembles  a 
definition  once  heard  in  a  charge 
to  a  jury.  The  judge  who  gave  it 
is  admittedly  one  of  the  ablest  and 
clearest- headed  jurists  who  ever 
sat  upon  the  bench.  He  is  the 
man  whom  Rufus  Choate  called 
'one  of  the  ablest  minds  of  the 
State. ^  As  near  as  memory  serves, 
his  words  were  as  follows:  ^Just 
what  a  reasonable  doubt  is,  gentle- 
men, it  is  not  quite  easy  to  say; 
but  you  are  practical  men,  and  I 
instruct  you  that  you  should  be 
satisfied  of  the  defendant's  guilt  to 
that  degree  of  certainty  which  you 
would  require  for  your  guidance 
in  acting  decisively  in  auy  grave 
matter  of  your  own  within  such 
time  as  is  ordinarily  given  to  a 
jury  for  deliberation  in  the  case.' 
Allowing  this  to  be  right  instruc- 


tion, is  it  not  probable  that  many, 
very  many,  are  convicted  without 
proof  beyond  a  reasonable  doubt. 
"  The  burden  of  proof.  This  is 
another  expression  that  should 
have  a  more  fixed  meaning.  Like 
all  other  expressions  used  famil- 
iarly with  in  discourse,  it  loses 
force  and  weight  by  its  common- 
ness. It  plays  a  windy,  wordy 
part  in  all  argumentation  on  ques- 
tions of  fact.  To  the  mind  of  the 
average  hearer  it  assumes  the  like- 
ness of  a  harmless  sort  of  puff  ball, 
tossed  hither  and  thither  by  cun- 
ning lawyers  to  mystify  the  case 
and  the  hearer,  and,  for  about  the 
same  reason,  the  trier  comes  to 
treat  it  as  not  of  much  account. 
£tow  often  does  the  juror  give  it 
serious  thought  that  the  plaintiff 
Is  weighted  with  a  burden  which 
the  defendant  is  not — that  havlQg 
asserted  a  tiling  he  should  show  it 
to  be  fact  by  a  preponderance  of  the 
evidence?  Many  reason  that  as- 
sertion must  be  true,  otherwise  it 
would  not  have  been  asserted. 
Some  regard  ipse  dixit  demonstra- 
tion. They  look  upon  denial  as 
despair.  To  them,  he  who  denies  ' 
seems  to  be  in  a  fix.  They  never 
get  the  better  of  the  first  impres- 
sion of  the  first  word.  But  the  old 
Roman  rule — the  proof  devolves 
on  him  who  declares  not  on  him 
who  denies — is  the  American  rule, 
and  there  is  no  rule  that  ought  to 
be  more  rigidly  enforced  in  court 
or  out  of  court.  A  righteous  ren- 
dering of  it  would  be,  let  him  who 
can  not  make  good  what  he  would 
assert,  hold  his  peace  or  hold  forth 
at  his  peril.  Then  there  would  be 
less  holding  forth.  There  is  too 
much  holding  forth.  Too  much 
there  is  of  heedless,  wanton  alle- 
gation and  accusation  of  a  legal 
sort  and  of  all  sorts.    Rights  are 
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Illustrations. 

I.  A  man  and  woman  live  and  cohabit  toj^ether.  Thn  presumption 
is  that  they  are  married.^ 

II.  In  1S40,  marriages  between  whites  and  negro  slaves  are  prohibited 
under  penalty  of  fine  and  imprisonment.  It  is  proved  that  a  negro  slave 
and  a  white  woman  lived  and  cohabited  together.  The  presumption  is 
that  the  relation  was  that  of  concubinage,  and  not  of  marriage.' 

III.  M  was  indicted  for  stealing  a  l&eg  of  beer;  all  that  was  proved 
was  that  M  bad  taken  a  keg  of  beer  from  a  store.  This  is  insufficient  to 
raise  a  presumption  that  M  intended  to  steal  it.' 

IV.  A  husband  and  wife  separate,  and  the  former  lives  and  cohabits 
with  anotber  woman.  The  presumption  is  that  he  obtained  a  divorce 
from  his  first  wife,  and  she  may  legally  marry  again .< 

Y.  A  marries  B,  having  a  husband,  C,  living.  It  being  proved  that 
0  subsequently  died,  the  presumption  is  that  A  and  B  were  married 
again  after  hij<  death,  if  they  are  proved  to  have  continued  cohabita- 
tion.* 

rated  too  low.   Reputation  is  reck-  sylvania  Co.  v.  McCann,  42  X.  E. 

oned  too  cheap.    It  is  painful  to  Rep.  768  (Ohio).    The  section  of 

relate  that  the  law  holds  reputa-  the  code  which,  on  a  prosecution 

tion    in    very    cheap    estimation,  for  burglary,  casts  the  burden  of 

Criminal  procedure  every  where  is  proving  the  innocence  of  the  entry 

a  standing  invitation  to  attack  it  at  on  defendant,  is  not  unconstitu- 

the  public  expense,  and  civil  pro-  tlonal  in  raising  a  prima  facie  pre- 

cedure  affords  no  adequate  remedy  sumption  of  guilt  from  proof  of  the 

when  it  is  attacked  and  damaged.  entr5\    State  v.   Wilson,  37    Fac. 

A  suit  for  libel  or  slander, however  Rep.  424  (Wash.).    And  see  State 

well    grounded  in    law,  generally  v.  Mitchell,  25  S.  E.  Rep.  783  (N. 

leaves  the  aggrieved   man    worse  C.). 

off  than  when  he  invoked  the  law's  i  Post  v.  Post,  70  111.  484;  Cope 

aid.    Befoie  he  can  get  a  trial  the  v.  Pearce,  7  GUI  (Md.),  263. 

slander  has  done  its  worst,  and  be-  >  Armstrong    v.    Hodges,    2    B. 

fore  he  can  get  a  verdict  he  has  Mon.  (Ky.)  70. 

spent    thrice    the  money  the  law  ^  Mason  v.  State,  32  Ark.  239. 

gives  him   to  right  the  wrong  he  <  Blanchard  v.  Lambert, 43  Iowa, 

has  suffered." — From  Ten  Years  a  228.    But  see  Grilman  v.  Sheets,  43 

Police  Court  Judge.    New  York:  N.  W.  Rep.  300  (Iowa);  Ellis  v. 

Funk  &  Wingalls,  1884,    The  gen-  Ellis.  68  Iowa,  720;  13  X.  W.  Rep. 

eral  assembly  may  prescribe  the  65;  Barnes  v.   Barnes,  57  N.    W. 

circumstances  that  shall  constitute  Rep.  851  (Iowa);  Cole  v.  Cole,  38 

prima  facie  evidence  of  a  fact  iu  N.  E.  Rep.  703  (111.)* 

issue  in  an  action  on  trial  in  the  ^  Blanch  aid  v.  Lambert,  43  Iowa, 

courts  of  Ohio,  whether  the  cause  228 ;  Yates  v.  Houston,  3  Tex.  433 ; 

to  which  It  relates  arises  within  or  Carroll  v.   CaiToll,  20  Tex.    731; 

without  the  State   limits.     Penn-  Fenton  v.  Reed,  4  Johns.  (MT.  Y.) 
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VI.  A,  bein^  under  the  le^al  age,  contracts  a  marriage  with  B;  the 
marriage  is  Toid.  When  A  came  of  age,  B  was  on  her  death  bed  and 
died  three  weelcs  thereafter.  During  that  time  they  continued  to  live 
together  and  to  be  recognized  as  husband  and  wife.  Ileld^  that  a  mar- 
riage would  be  presumed  to  have  taken  place  after  A  came  of  age.^ 

« 

YII.  To  sustain  a  plea  of  coverture,  a  defendant  swore  that  she  was 
married  at  a  certain  chapel  on  a  certain  day,  and  afterwards  cohabited 
wiih  her  kusband;  the  law  required  that  to  render  a  marriage  valid  the 
chapel  in  which  it  was  solemnized  should  be  licensed.  Ileld^  that  the 
presumption  was  that  the  chapel  in  this  case  was  duly  licensed.^ 

VIII.  In  an  action  by  A  against  B,  A  alleged  that  B,  who  had  char- 
tered his  ship,  had  put  on  board  a  dangerous  commodity  by  which  a 
loss  happened,  without  due  notice  to  the  captain  or  any  other  person  em- 
ployed in  the  navigation.  The  burden  of  proving  that  B  did  not  give 
the  notice  was  on  A.' 

IX.  A  railroad  company  is  authorized  to  construct  a  railroad  in  a 
public  street,  with  necessary  switches  and  turn-outs;  it  makes  certain 
switches  which,  it  is  alleged,  are  a  nuisance.  The  presumption  is  that 
they  are  necessary,  and  the  burden  is  on  the  one  complaining  of  the 
nuisance.^ 

X.  A  physician  is  employed  to  treat  A*s  wife  and  children.  In  a  suit 
for  his  services  it  will  be  presumed  that  the  visits  for  which  he  charges 
were  necessary.* 

XI.  A  statute  required  that  the  taking  of  the  sacrament  should  be  a 
prerequisite  to  holding  a  certain  office.  The  pres-umplion  is  that  a  per- 
son holding  such  office  has  qualified  in  this  manner.^ 

XII.  An  insolvent  exhibits  an  account  of  his  debts  and  credits  under 
oath.  The  presumption  is  that  it  is  a  true  account,  and  not  that  he  has 
committed  perjury .^ 

XIII.  The  action  is  for  the  malicious  prosecution  of  the  plaintiff 
without  probable  cause.  The  burden  of  proving  the  absence  of  probable 
cause  is  on  the  plaintiff.^ 

XIV.  A  statute  provides  that  no  justice  of  the  peace  shall  hear  any 
examination  in  any  bar-room  where  spirituous  liquors  are  sold;  a  jus- 
tice holds  an  examination  in  a  bar-room.  It  will  not  be  presumed  that 
spirituous  liquors  were  sold  there.^ 

51;    Rose  v.   Clark,  8  Paige   (N.  -»  Carson  v.   Central  R.  Co.,  35 

Y.),  573;    Jackson    v.     Claw,    18  Cal.  325. 

Johns.  (X.  Y.)  347.  «  Todd  v.  Meyers,  40  Cat.  355. 

^  Wilkinson    v.    Payne,  4  T.  R.  «  King  v.  Hawkins,  10.  East.  211. 

468.  7  Hewlett  v.  Hewlett,  4  Edw.  (X. 

2  Sichel  V.  Lambert,  15  C.  B.  (X.  Y.)  7. 

S.)  781.  «  Lavender  v.  Hudgens,  32  Ark. 

3  Williams  v.  East  India  Co.,  3    764. 

East,  104.  9  Savier  v.  Chipman,  1  Mich.  116. 
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In  case  I.,  if  the  inference  should  be  that  they  were  not 
married,  there  must  be  an  inference  that  they  were  living  in 
unlawful  relations.  *'The  mere  cohabitation  of  two  persons 
of  different  sexes,  or  their  behavior  in  other  respects  as 
husband  and  wife,  always  affords  an  inference,  of  greater 
or  less  strength,  that  a  marriage  has  been  solemnized  be- 
tween them.  Their  conduct  being  susceptible  of  two  op- 
posite explanations,  we  are  bound  to  assume  it  to  be  moral 
rather  than  immoral." 

In  case  II.«  the  presumption  is  that  the  parties  were  not 
married,  because,  if  they  were,  they  were  guilty  of  violating 
the  express  words  of  a  penal  statute. 

In  case  Ilf..  ''the  law  presumes  in  favor  of  innocence  and 
of  a  good  motive  rather  than  a  bad  one,  and  the  burden  was 
not  upon  the  defendant  to  show  that  he  had  no  criminal 
intent  in  taking  the  beer,  but  it  devolved  upon  the  State  to 
prove  that  he  had." 

'*We  have  here,"  said  Keating,  J.,  in  case  VII.,  "the 
fact  of  a  religious  ceremony  having  been  performed  by  a 
minister  of  religion  in  a  place  of  public  worship.  All  that 
is  required  to  make  the  marriage  a  strictly  valid  marriage 
is  that  the  place  where  the  ceremony  was  performed  was 
duly  licensed  under  the  statute  for  the  celebration  of  mar- 
riages,  and  that  the  registrar  was  present.  The  question  is 
whetlier  we  may  presume  the  existence  of  these  two  requi- 
sites. I  think  we  may,  consistently  with  all  the  doc- 
trines of  legal  presumptions,  fairly  presume  that  the  cere- 
mony was  properly  and  legally  performed,  seeing  that  if  it 
were  otherwise  the  officiating  clergyman  would  have  been 
guilty  of  felony."^ 

1  In  Reg  y.  MainwariDg,  1  Dears,  which  afforded,  and  I  now  think, 

&  B.  132,  a  similar  question  arot^e  aided  as  they  are  by  the  presump- 

upon  an  indictment  for  bigamy,  tion  omnia  rite  esse  acta,  they  do 

* 'The  presence  of  the  registrar  at  afford  prima /acie  evidence  that  the 

the  roarriage,^^  said  Wightman,  J.,  chapel  was  a  duly  registered  place 

^^the  fact  of  the  ceremony  taking  in    which    marriages    might    be 

place,  and  the  entry  in  the  regis-  legally  celebrated.    If  it  were  not 

trar^s  book,  of  which  a  copy  was  such  a  place,  all  those  who  took 

produced  at  the  trial,  seemed  to  part  in  the  proceedings  would  be 

me  at  the  time  to  be  circumstances  criminally  liable  for  doing  so.^' 
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It  was  argued  in  case  VIII.,  that  to  compel  A  to  prove 
the  want  of  notice  was  compelling  him  to  prove  a  negative, 
which,  in  a  civil  action  at  least,  was  against  the  general 
rules  of  evidence.  But  Lord  Ellenborough  said:  "That 
the  declaration,  in  imputing  to  the  defendants  the  having 
wrongfully  put  on  board  a  ship,  without  notice  to  those 
concerned  in  the  management  of  the  ship,  an  article  of  a 
highly  dangerous,  combustible  nature,  imputes  to  the  de- 
fendants a  criminal  negligence,  can  not  well  be  questioned. 
In  order  to  make  the  putting  on  board  wrongful,  the  de- 
fendants must  be  cognizant  of  the  dangerous  quality  of  the 
article  put  on  board,  and  if,  being  so,  they  yet  gave  no 
notice,  considering  the  probable  danger  thereby  occasioned 
to  the  lives  of  those  on  board,  it  amounts  to  a  species  of 
delinquency  in  the  persons  concerned  in  so  putting  such 
dangerous  article  on  board  for  which  they  are  criminally 
liable  and  punishable  as  for  a  misdemeanor  at  least.  We 
are,  therefore,  of  opinion,  upon  principle  and  the  author- 
ities, that  the  burthen  of  proving  that  the  dangerous  article 
in  question  was  put  on  board  without  notice  rested  upon 
the  plaintiff  alleging  ft  to  have  been  wrongfully  put  on 
board  without  notice  of  its  nature  and  quality." 

Where  the  facts  of  a  case  are  consistent  both  with  honesty 
and  dishonesty,  a  judicial  tribunal  will  adopt  the  construc- 
tion in  favor  of  innocence. \  To  make  out  the  guilt  of  a 
person  charged  with  crime,  the  prosecution  is  required  to 
prove  every  material  allegation  and  every  ingredient  of  the 
crime.  The  accused  is  presumed  innocent  until  this  is 
done.^  Even  in  a  civil  action,  where  a  question  arises  the 
determination  of  which  involves  the  establishment  of  the 
fact  that  either  party  has  been  guilty  of  a  criminal  act,  the 
other  party,  in  order  to  obtain  a  determination  of  such 
question  in  his  favor,  must  overcome,  by  a  fair  balance  of 
testimony,  not  only  the  evidence  introduced  by  the  party 
so  charged,  but  also  the  legal  presumption  of  innocence 
which  exists  in  every  case.^ 

*  Greenwood  v.  Lowe,  7  La.  Ann.        *  Home  v.  State,  1  Kan.  42. 
197.  8  Bradish  v.  Bliss,  35  Vt.  326. 
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Other  instances  and  applications  of  the  presumption  of 
innocence  may  be  noted.  Thus,  it  is  a  legal  presumption 
that  a  criminal  act  done  by  a  wife  in  the  presence  of  her 
hu.sband  is  done  under  his  coercion;^  a  person  under  the  age 
of  seven  years  is  conclusively  presumed  incapable  of  crime ; 
while  a  person  between  the  ages  of  seven  and  fourteen  is 
presumed  incapable  of  crime;  but  this  latter  presumption 
may  be  shown,  in  a  particular  case,  to  be  incorrect.^  From 
the  fact  that  two  oaths  have  been  made  by  the  same  person 
on  the  same  subject,  both  of  which  can  not  be  true,  no  pre- 
sumption arises  that  either  of  them  was  willfully  or  cor- 
ruptly made.'^  There  is  no  presumption  of  law  that  every 
one  present  at  a  riot,  and  not  actually  aiding  in  its  sup- 
pression, is  guilty  unless  he  proves  his  non-interference;* 
and  it  has  been  held  that  the  fact  that  three  or  more  per- 
sons, in  a  violent  manner,  beat  another,  does  not  raise  a 
presumption  of  law  that  they  assembled  with  that  intent,  ^ 
or,  after  being  assembled,  agreed  mutually  to  assist  one 
another  in  executing  such  purpose.^  And  it  has  been  held 
that  where  a  statute  gives  one  accused  of  crime  the  privi- 
lege of  testifying  or  not  on  his  preliminarj'^  examination, 
the  fact  that  he  gives  no  evidence  on  his  examination  can 
not  be  shown  on  the  trial  as  a  presumption  against  his  in- 
nocence.^ Where,  by  statute,  a  woman  is  capable  of  con- 
tracting marriage  at  the  age  of  fourteen,  there  is  no  pre- 
sumption that  a  married  woman  is  over  fifteen."  The  pre- 
sumption is  that  an  agent  has  done  his  duty  until  the  con- 
trarv  is  shown;  misconduct  or  ne^jligence  will  not,  in  the 
absence  of  proof,  be  presumed.^ 

That  it  is  the  duty  of  a  trial  court  in  a  criminal  case  to 
charge  the  jury  that  the  law  presumes  that  persons  charged 

^  Commonwealth    v.     Butler,    1        ^  Schiilter  v.  Merchants'  Mutual 

Allen(M}ij5S.).4;  Smith  v.  Schrene,  Ins.  Co.,  62  Mo.  239. 
07  Mo.    (App.)  004;  ante,  p.   279.        -•  State  v.  McBride,  19  Mo.  239. 
Not  where   the  crime  is  murder.        *  State  v.  Kempf,  2G  Mo.  429. 
State  V.  Barnes.  48  La.  Ann.  460;        ^  Templeton  v.  People,  27  Mich. 

19  South.  Rep.  251.  601. 

«  Slate  V.  Goin,  9Humph.  (Tenn.)        '  Bruce  v.  Atkinson,  22  Ark.  363. 
175.  ^  Gaither  v.  Myrick,  9  Md.  118. 


RULE  90.]       PRESUMPTIONS  IN  FAVOR  OF  INNOCENCE.  513 

with  crime  are  innoceDt  until  they  are  proven  guilty  by 
competent  evidence,  has  been  recently  laid  down  by  the 
Supreme  Court  of  the  United  States,  the  court  also  holding 
that  a  refusal  to  so  instruct  is  not  cured  by  an  instruction 
that  before  the  jury  could  find  the  defendants  guilty 
they  must  be  satisfied  of  their  guilt  beyond  a  reasonable 
doubt.^  '*The  principle/'  says  Mr.  Justice  White,  who  de- 
livered the  opinion  of  the  court,  **that  there  is  a  presump- 
tion of  innocence  in  favor  of  the  accused  is  the  undoubted 
law,  axomatic  and  elementary,  and  its  enforcement  lies  at 
the  foundation  of  the  administration  of  our  criminal  law." 
Various  judgments  and  text  books  are  cited  to  sustain  this 
position,  and  the  opinion  continues:  '*The  presumption  of 
innocence  is  a  conclusion  drawn  by  the  law  in  favor  of  the 
citizen,  by  virtue  whereof  when  brought  to  trial  on  a  crim- 
inal charge  he  must  be  acquitted  unless  he  is  proven  to  be 
guilty.  In  other  words,  this  presumption  is  an  instrument 
of  proof  created  by  the  law  in  favor  of  one  accused  whereby 
his  innocence  is  established  until  sufficient  evidence  is  in- 
troduced to  overcome  the  proof  which  the  law  has  created. 
This  presumption,  on  the  one  hand,  supplemented  by  any 
other  evidence  he  may  adduce,  and  the  evidence  against 
him  on  the  other,  constitutes  the  elements  from  which  the 
legal  conclusion  of  his  guilt  or  innocence  is  to  be  drawn." 
**The  fact  that  the  presumption  of  innocence  is  recognized 
as  a  presumption  of  law,  and  is  characterized  by  the  civil- 
ians as  preaumptio  juris y  demonstrates  that  it  is  evidence  in 
favor  of  the  accused ;  for  in  all  systems  of  law  legal  pre- 
sumptions are  treated  as  evidence  giving  rise  to  resulting 
proof  to  the  full  extent  of  their  legal  efficacy.  Concluding, 
then,  that  the  presumption  of  innocence  is  evidence  in  favor 
of  the  accused,  introduced  by  the  law  in  his  behalf,  let  us 
consider  what  is  reasonable  doubt.  It  is  of  necessity  the 
condition  of  mind  produced  by  the  proof  resulting  from  the 
evidence  in  the  cause.  It  is  the  result  of  proof,  not  the 
proof  itself;  whereas  the  presumption  of  innocence  is  one 
of  the  instruments  of  proof  going  to  bring  about  the  proof 

»  Coffin  V.  U.  S.,  166  U.  S.  432. 
33 
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from  which  reasonable  doubt  arises;  thus  one  is  a  cause, 
the  other  an  effect.  To  say  that  the  one  is  the  equivalent 
of  the  other  is  therefore  to  say  that  legal  evidence  can  be 
excluded  from  the  jury,  and  that  such  exclusion  may  be 
cured  by  instructing  them  correctly  in  i*egard  to  the  method 
by  which  they  are  required  to  reach  their  conclusion  upon 
the  proof  actually  before  them.  In  other  words,  that  the 
exclusion  of  an  important  element  of  proof  can  be  justified 
by  correctly  instructing  as  to  the  proof  admitted.  The 
evolution  of  the  principle  of  the  presumption  of  innocence 
and  its  resultant  the  doctrine  of  reasonable  doubt  makes 
more  apparent  the  coiTectness  of  these  views  and  indicates 
the  necessity  of  enforcing  the  one  in  order  that  the  other 
may  continue  to  exist.  While  Rome  and  the  Medisevalists 
taught  that  wherever  doubt  existed  in  a  criminal  case 
acquittal  must  follow,  the  expounders  of  the  common  law  in 
their  devotion  to  human  liberty  and  individual  rights  traced 
this  doctrine  of  doubt  to  its  true  origin,  the  presumption  of 
innocence,  and  rested  it  upon  this  enduring  basis."  •  •  ♦ 
''It  is  clear  that  the  failure  to  instruct  them  in  regard  to  it 
excluded  from  their  minds  a  portion  of  the  proof  created  by 
the  law,  and  which  they  were  bound  to  consider.  'The 
proof  and  the  proof  only'  confined  them  to  those  matters 
which  were  admitted  to  their  consideration  by  the  coui*t, 
and  among  these,  elements  of  proof  the  court  expressly  re- 
fused to  include  the  presumption  of  innocence  to  which  the 
accused  was  entitled,  and  which  the  court  was  bound  to  ex- 
tend him."i 


^  Professor  Thayer  in  a  forcible 
article  printed  in  tlie  Yale  Law 
Journal,  of  March,  1897,  criticises 
the  decision  in  Coflln  v.  U.  S.  In 
concluding  the  article,  Professor 
Thayer  says:  ^^To  sum  it  up  the 
substance  of  ali  this  is,  as  I  have 
said,  that  the  presumption  of  in- 
nocence U  a  piece  of  evidence,  apart 
of  the  proof— 4,  c,  a  thing  to  be 
weighed  as  having  probative  qual- 
ity.   And  the  grounds  for  saying  it 


are:  (1)  The  authority  of  the 
phrase  in  Greenleaf's  Evidence,  to 
which  I  have  referred;  (2)  a 
similar  phrase  in  an  article  in  the 
Criminal  Law  Magazine,  that  it  Ms 
in  the  nature  of  evidence,'  to 
which  are  added  (3)  a  state- 
ment in  another  text-book  (Wills' 
Circumstantial  Evidence)  that  a 
presumption  must  prevail  till  de- 
stroyed by  such  an  overpowering 
amount  of  legal  evidence  of  guilt 
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In  Alabama  it  is  held  that  the  following  instruction,  which 
was  refused,  should  have  been  given:  ''The  innocence  of 
the  defendant  must  be  presumed  by  the  jury,  until  the  case 
proved  against  him  is,  in  all  its  material  circumstances,  be- 
yond any  reasonable   doubt;  that   to   find  him  guilty  as 

as  is  calculated  to  produce  the  op-  facU  case,  and  it  may  be  a  great 
posite  belief,  and  (4)  a  state-  weight  of  evideuce,  excluding  all 
ment  in  Best,  on  Presumptions,  reasonable  doubt.  (4)  Amerepre- 
tbat  it  is  prwwokptio  juris.  This  is  sumption  involves  no  rule  as  to  the 
the  authority,  and  it  is  slight  in-  weight  of  evidence  necessary  to 
deed.  And  the  opinion  adds  a  meet  it.  When  a  presumption  is 
strange,  unsupported  assertion  called  a  strong  one,  like  the  pre- 
tbat  the  recognition  of  the  pre-  sumption  of  legitimacy,  it  means 
sumption  of  inncence  as  a  pre-  that  it  is  accompanied  by  another 
sumption  of  law  (presumpUo  juris)  rule  relating  to  the  weight  of  evi- 
demoDstrates  it  to  be  evidence,  and  dence  to  be  brought  in  by  Mm 
that  in  all  systems  of  law  legal  against  whom  it  operates.  (5)  A 
presumptions  of  law  are  treated  as  presumption  itself  contributes  no 
evidence.  It  is  easy  to  make  such  evidence,  and  has  no  probative 
an  assertion  and  to  leave  the  mat-  quality.  It  is  sometimes  said  that 
ter  there.  But  as  one  who  has  long  the  presumption  will  tip  the  scale 
and  attentively  studied  the  subject  when  the  evidence  is  balanced, 
of  presumptions,  I  can  only  say  But.  in  truth,  nothing  tips  the 
that  I  know  of  nothing  to  support  scale  but  evidence,  and  a  pre- 
it  in  any  sense  which  tends  to  sus-  sumption — being  a  legal  rule  or 
tain  the  reasoning  of  the  opinion,  a  legal  conclusion — la  not  evi- 
What  appears  to  be  true  may  be  dence.  It  may  represent  and 
stated  thus:  (1)  A  presumption  spring  from  certain  evidential 
operates  to  relieve  the  party  in  facts;  and  these  facts  may  be  put 
whose  favor  it  works  from  going  in  the  scale.  But  that  is  not 
forward  in  argument  or  evidence,  putting  in  the  presumption  itself. 
(2)  It  serves,  therefore,  the  pur-  A  presumption  may  be  called  'an 
poses  of  a  prima  fade  case,  and  in  Instrument  of  proof,-  in  the  sense 
that  sense  it  is,  temporarily,  the  that  it  determines  from  whom  the 
substitute  or  equivalent  for  evi-  evidence  shall  come,  and  it  may  be 
denee.  (3)  It  serves  this  purpose  called  something  4n  the  nature  of 
until  the  adversary  has  gone  for-  evidence,^  or  the  same  reason;  for 
ward  with  his  evidence.  How  it  may  be  called  a  substitute  for 
much  evidence  shall  be  required  evidence,  and  even  'evidence^ — in 
from  the  adversary  to  meet  the  the  sense  that  it  counts  at  the  out- 
presumption,  or,  as  it  is  variously  set,  for  evidence  enough  to  make  a 
expressed,  to  overcome  it  or  de-  prima  fade  case.  But  the  moment 
Rtroy  it,  is  determined  by  no  fixed  these  conceptions  give  way  to  the 
rule.  It  may  be  merely  enough  to  peifectly  distinct  notion  of  evl- 
make  it  reasonable  to  require  the  dence  proper — i.  e.,  probative  mat- 
other  side  to  answer;  it  may  be  ter,  which  may  be  a  basis  of  infer- 
enough  to  make  out  a  full  prima  ence,  something  capable  of  being 
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charged  the  evidence  must  be  strong  and  cogent,  and  anless 
it  is  so  strong  and  cogent  as  to  show  the  defendant  guilty 
to  a  moral  certainty,  the  jury  must  find  him  not  guilty."* 
In  Indiana^  an  instruction  in  these  words  was  held  im- 
properly refused:  *'The  defendant  is  presumed  to  be  in- 
nocent until  proven  guilty  beyond  a  reasonable  doubt,  and 
this  presumption  prevails  until  the  blose  of  the  trial ;  and 
you  should  weigh  the  evidence  in  the  light  of  this  presump- 
tion, and  it  should  be  your  endeavor  to  reconcile  all  the  evi- 
dence with  this  presumption  of  innocence  if  you  can."  The 
court  gave  general  instructions  to  the  effect  that  the  de- 
fendant is  presumed  to  be  innocent  until  proven  guilty  be- 
yond a  reasonable  doubt;  but  no  instruction  was  given 
embracing  the  principle  stated  in  the  sixth  instruction 
asked,  to  the  effect  that  the  presumption  of  innocence  pre- 
vails throughout  the  trial,  and  that  it  was  the  duty  of  the 
jury  to  reconcile  the  evidence  upon  the  theory  of  the  de- 
fendant's innocence,  if  they  could  do  so.  It  is  a  well- 
settled  principle  in  criminal  law  that  the  defendant  enters 
upon  the  trial  clothed  with  the  presumption  of  innocence, 
and  that  this  presumption  remains  with  the  defendant 
throughout  the  trial ;  and  it  is  the  duty  of  the  jury  if  it  can 
be  consistently  done  to  reconcile  the  evidence  upon  the 
theory  that  the  defendant  is  innocent;  but  if  this  can  not 
be  done  and  the  evidence  so  strongly  tends  to  establish  the 
guilt  of  the  defendant  as  to  remove  all  reasonable  doubt  of 
his  guilt  then  it  is  the  duty  of  the  jury  to  convict.  When 
the  court  is  requested,  at  the  proper  time,  to  so  instruct  the 
jury,  it  is  the  duty  of  the  court  to  do  so.  The  sixth  in- 
struction is  a  proper  enunciation  of  the  law,  and  should 
have  been  given,  and  the  court  erred  in  refusing  to  do  so. 
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In  Bishop  on  Criminal  Procedure,^  it  is  said:  '^As  we  have 
already  seen,  the  burden  of  proof  is  with  the  prosecuting 
powers,  not  only  when  the  trial  begins,  but  throughout — 
for  the  presumption  of  innocence  which  makes  it  so  at  first 
keeps  it  so  to  the  end. '  '^  For  this  judgment  must  be  reversed 
with  this  instruction. 

In  California  it  is  decided  that  an  instruction  that  a  por- 
tion accused  of  crime  is  presumed  to  be  innocent  until  proven 
guilty,  and  that  this  presumption  goes  with  him  all  through 
the  case  **until  it  is  submitted  to  the  jury,'*  is  eiToneous, 
because  it  intimates  that  the  presumption  ceases  at  that 
time,  while,  in  fact,  it  continues  until  a  verdict  is  reached.' 

8ub-Buie.  1. — Fraud  is  never  presumed*  unless  such 
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circumstances  are  shown   as  will  legally  justify 
such  an  inference.^ 

Illustrations. 

I.  It  was  contended  that  a  sale  was  fraudulent;  the  court  instructed 
the  jury  that  '4t  was  necessary  that  the  defendaqt  should  adduce 
stronger  proof  to  establish  fraud  than  to  prove  a  debt  or  a  sale ;  that 
the  presumption  was  that  every  man  acted  honestly  and  without  fraud, 
and  when  fraud  waa  alleged  the  proof  must  not  only  be  sufficient  tp 
establish  an  innocent  act,  but  to  overcome  the  presumption  of  honesty.*' 
Held^  proper.' 

II.  In  an  action  for  deceitfully  exchanging  property  it  was  alleged 
that  A,  one  of  the  parties,  had  notice  of  the  adverse  claim  at  the  time 
of  the  exchange.    The  burden  was  on  A  to  show  tliat  he  had  no  notice.^ 

III.  To  remove  the  bar  of  the  statute  of  limitations  from  a  claim 
against  a  testator's  estate,  the  plaintiff  proves  a  receipt  of  part  pay- 
ment, signed  by  him,  which  was  found  in  the  testator^s  room.  The 
mere  fact  that  the  plaintiff  was  seen  in  that  room  alone  would  not  Justify 
the  inference  that  he  fraudulently  placed  his  receipt  among  the  testa- 
tor's papers.^ 

IV.  A  mortgage  being  alleged  fraudulent,  the  burden  of  showing  this 
to  be  80  is  on  the  complainant.* 

V.  A  law  allowed  an  administrator  commissions  on  the  money  in  his 
hands,  except  where  he  failed  to  matce  annual  reports  to  the  ordinary ; 
in  proceedings  in  which  it  was  charged  that  an  administrator  was  not 
entitled  to  money  whieh  he  claimed  as  commissions,  the  burden  of 
showing  that  he  did  not  make  the  required  returns  is  on  the  com- 
plainant.   The  presumption  is  that  he  did  his  duty.* 
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In  United  States  v.  McLean^^  which  was  ii  proceeding  to 
forfeit  a  vessel  for  acts  done  in  violation  of  an  act  of  Con- 
gress, Mr.  Justice  McLean  thus  expressed  himself  regard- 
ing the  extent  and  policy  of  the  presumption  of  innocence: 
**The  object  of  the  prosecution  is  to  enforce  a  forfeiture  of 
the  vessel  and  all  that  peilains  to  it,  for  a  violation  of  the 
revenue  law.    This  prosecution,  then,  is  a  highly  penal  one, 
and  the  penalty  should  not  be  inflicted  unless  the  infractions 
of  the  law  should  be  established  beyond  reasonable  doubt. 
That  frauds  are   frequently   practiced   under  the  revenue 
laws  can  not  be  doubted,  and  that  individuals  who  practice 
these   frauds   are   exceedingly    ingenious   in   resorting   to 
various  subterfuges  to  avoid  detection  is  equally  notorious ; 
but  such  acts  can  not  alter  the  established  rules  of  evidence 
which  have  been  adopted,  as  well  with  reference  to  the  pro- 
tection of  the  innocent  as  the  punishment  of  the  guilty.    A 
view  of  the  evidence  in  this  case  must  create  a  suspicion  of 
fraud  in  the  mind  of  every  one  who  reads  it  with  attention. 
*     *     *     But  are  not  the  facts  consistent  with  an  innocent 
motive?   And  if  a  fair  construction  of  the  acts  and  declara- 
tions of  an  individual  do  not  convict  him  of  an  offense — if 
the  facts  may  be  all  admitted  as  proved  and  the  accused  be 
innocent,  should  he  be  held  guilty  of  an  act  which  subjects 
him  to  the  forfeiture  of  his  property  on  mere  presumption  ? 
He  may  be  guilty,  but  he  may  be  innocent.     If  the  scale 
of  evidence  does  not  preponderate  against  him,  if  it  hang 
upon  a  balance,  the  penalty  can  not  be  enforced.     No  in- 
dividual should  be  punished  for  a  violation  of  law  which 
inflicts  a  forfeiture  of  property  unless  the  offense  shall  be 
established  beyond  reasonable  doubt.      This   is   the   rule 
which  governs  a  jury  in  all  criminal  prosecutitms,  and  the 
rule  is  no  less  proper  for  the  government  of  the  court  when 
exercising  a  maritime  jurisdiction."     *'It  is  certainly  true," 
said  Mr.  Justice  Story,  delivering  the  judgment  of  the  Su- 
preme Court  in  another  case,^  '*that  length  of  time   is   no 
bar  to  a  trust  clearly  established,  and  in  a  case  where  fraud 

»  9  Pet.  (U.  S.)  682.  2  prevost  v.  Gratz,  6  Wheat.  (U. 

S.)  481 ;  1  Pet.  C.  C.  364. 
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is  imputed  and  proved,  length  of  time  ought  not  upon  prin- 
ciples of  eternal  justice  to  be  admitted  to  repel  relief.  On 
the  contrary,  it  would  seem  that  the  length  of  time  during 
which  the  fraud  has  been  successfully  concealed  and  prac- 
ticed is  rather  an  aggravation  of  the  offense,  and  calls  more 
loudly  upon  a  court  of  equity  to  grant  ample  and  decisive 
relief.  But  length  of  time  necessarily  obscures  all  human 
evidence,  and  as  it  thus  removes  from  the  parties  all  the 
immediate  means  to  verify  the  nature  of  the  original  trans- 
actions, it  operates,  by  way  of  presumption,  in  favor  of 
innocence  and  against  imputation  of  fraud.  It  would  be 
unreasonable,  after  a  great  length  of  time,  to  require  exact 
proof  of  all  the  minute  circumstances  of  any  transaction,  or 
to  expect  a  satisfactory  explanation  of  every  difficulty,  real 
or  apparent,  with  which  it  may  be  incumbered.  The  most 
that  can  fairly  be  expected  in  such  cases,  if  the  parties  are 
living,  from  the  frailty  of  memory  and  human  infirmity,  is 
that  the  material  facts  can  be  given  with  certainty  to  a  com- 
mon intent,  and  if  the  parties  are  desid  and  the  cases  rest 
in  confidence  and  in  parol  agreements,  the  most  that  we  can 
hope  is  to  an'ive  at  probable  conjectures  and  to  substitute 
general  presumptions  of  law  for  exact  knowledge.  Fraud 
or  breach  of  trust  ought  not  likely  to  be  imputed  to  the 
living,  for  the  legal  presumption  is  the  other  way,  and  as 
to  the  dead,  who  are  not  here  to  answer  for  themselves,  it 
would  be  the  height  of  injustice  and  cruelty  to  disturb  their 
ashes  and  violate  the  sanctity  of  the  grave,  unless  the  evi- 
dence of  fraud  be  clear  beyond  a  reasonable  doubt." 

Sub-Rule  2. — And  f/ood  character  is  presumed,^ 

In  Ilarvington  v.  State'^  it  was  said;  *'The  court  in  effect 
instructed  the  jury  that  the  law  required  less  weight  to  be 
oriven  to  such  evidence  than  if  the  accused  were  on  trial  for 
ji  (!rime  of  a  lower  grade.  The  weight  that  ought  to  be 
given  to  proof  of  good  character  does  not  depend  upon  the 
grade  of  the  crime,  but  rather  upon  the  cogency  and  force 

»  People  V.  Johnson,  61  Cal.  142.    « 19  Ohio  St.  264. 


RULE  90.]   PRESUMPTIONS  IN  FAVOR  OF  INNOCENCE.     521 

of  the  evidence  tending  to  prove  the  charge,  and  the  motives 
shown  to  exist  for  the  commission  of  the  crime  by  the  ac- 
cused. The  presumption  of  innocence  which  is  raised  by 
such  proof  varies  in  force  with  the  circumstances,  but  not, 
we  apprehend,  with  the  grade  of  the  offense  irrespective  of 
the  circumstances.  The  charge  is  substantially  taken  from 
that  given  to  the  jury  by  Chief  Justice  Shaw  in  the  case  of 
Commonwealth  v.  Webster.^  That  case  was  peculiar  in  its 
circumstances ;  and  we  may  here  remark,  that  it  is  unsafe, 
as  a  general  rule,  and  often  calculated  to  mislead,  to  adopt 
a  charge  prepared  for  a  particular  case,  and  give  it,  as  a 
rule  of  law,  to  guide  juries  in  weighing  evidence  in  other 
evidence  dissimilar  in  that  circumstance.  The  distinction 
taken  in  Websiei^^s  Case^  as  to  the  weight  that  may  be  given 
to  proof  of  good  character,  between  cases  where  the  charge 
is  for  a  crime  of  a  higher,  and  where  it  is  of  a  lower  grade, 
we  have  not. found  recognized  in  any  other  case;  while  its 
correctness  has  been  denied  by  the  Court  of  Appeals  of  New 
York.2  The  indictment  in  Cancemi's  Case  was  for  murder, 
and  the  instruction  of  the  court  below  to  the  jury  was  the 
same  as  that  given  in  Webster* s  Case.  The  instruction  was 
held  to  be  erroneous,  and  to  constitute  ground  for  reversing 
the  judgment.  The  reasonable  effect  of  proof  of  good 
character  is  to  raise  a  presumption  that  the  accused  was  not 
likely  to  have  committed  the  crime  with  which  he  is  charged. 
The  force  of  this  presumption  depends  upon  the  strength 
of  the  opposing  evidence  to  produce  conviction  of  the  truth 
of  the  charge.  If  the  evidence  establishing  the  charge  is  of 
such  a  nature  as  not,  upon  principles  of  reason  and  good 
sense,  to  be  overcome  by  the  fact  of  good  character,  the 
latter  will,  of  course,  be  unavailing  and  immaterial.  But 
the  same  will  be  true  of  any  other  fact  or  circumstances  in 
evidence  which,  after  receiving  its  due  weight,  does  not 
alter  the  conclusion  to  be  drawn  from  the  other  evidence  in 
the  case.  Good  character  is  certainly  no  excuse  for  crime; 
but  it  is  a  circumstance  bearing  indirectly  on  the  question 

'  6  Ciish.  324.  *  Cancemi  v.   People,  16  N.  Y. 

501. 
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of  the  guilt  of  the  accused,  which  the  jury  are  to  consider 
in  ascertaining  the  truth  of  the  charge.  Hence  it  has  been 
held,  and  we  think  correctly,  that  it  is  error  for  the  court, 
in  a  criminal  case,  to  charge  the  jury,  that  *in  a  plain  case 
a  good  character  would  not  help  the  prisoner,  but  in  a  doubt- 
ful case  he  had  a  right  to  have  it  cast  in  the  scales,  and 
weighed  in  his  behalf.''  The  true  rule  was  said  to  be, 
'that  the  testimony  is  to  go  to  the  jury,  and  be  considered 
by  them  in  connection  with  all  the  other  facts  and  circum- 
stances ;  and  if  they  believe  the  accused  to  be  guilty  they 
must  so  find  notwithstanding  his  good  character.' " 

The  presumption  of  innocence  of  one  crime  may  convict 
a  person  of  another  and  a  greater  one.  Gibson  v.  8tate^ 
is  an  interesting  case  of  this  kind.  G  was  indicted  for 
bigamy,  and  it  was  shown  in  evidence  that  he  had  married 
one  Maria  in  1855,  and  Ann  in  1857,  Maria  being  then 
living.  It  was  also  shown  that  Maria  had  been  married  in 
1849  to  one  £,  who,  a  few  months  afterwards,  disappeared, 
and  at  the  date  of  the  marriage  between  G  and  Maria  he 
had  been  missing  a  little  over  five  years.  It  was  held  that 
E  would  be  presumed  to  be  dead  at  the  time  of  the  mar- 
riage between  G  and  Maria,  otherwise  G  would  have  been 
guilty  of  adultery,  though  the  effect  of  this  presumption 
was  to  render  G  guilty  of  bigamy  by  making  the  first  mar- 
riage valid.  **The  point  of  inquiry,"  said  the  court,  'Ms 
whether  his  marriage  to  Maria  was  legal.  The  presumption 
of  law  is  that  it  is.  The  effect  of  the  statute  is  to  make  it 
legal  as  to  her  unless  her  husband  were  then  alive,  and  the 
presumption  is  that  he  was  dead.  It  must  also  be  pre- 
sumed to  be  valid  as  to  him  under  the  circumstances,  for  it 
can  not  be  presumed  to  be  valid  as  to  one  party  and  held 
to  be  void  as  to  the  other,  for  that  would  be  to  render  him 
guilty  of  adultery  for  cohabitation  with  a  woman  whose 
marriage  with  him  was,  as  to  her,  presumed  to  be  legal  and 
valid  until  the  contrary  was  shown,  which  would  be  absurd. 


1  State  V.  Henry,  5   Jones    (N.        >  38  Miss.  313. 
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« 

The  law  presumes  the  marriage  to  be  valid  as  to  him,  and, 
in  opposition  to  that  presumption,  without  evidence  de- 
stroying it,  he  can  not  be  heard  to  allege  that  it  was  illegal, 
in  order  to  avoid  the  punishment  of  his  crime  in  abandoning 
the  duties  which  he  thereby  assumed,  and  contracting  mar- 
riage with  another  woman.  Nor  is  he  permitted  to  com- 
plain that  the  presumption  of  the  legality  of  his  former 
marriage  is  to  be  used  for  the  purpose  of  convicting  him  of 
the  crime  of  his  subsequent  marriage.  The  presumption  is 
one  of  innocence,  which  he  can  not  complain  of  because  he 
subsequently  committed  a  crime,  in  relation  to  which  the 
presumption  in  the  former  case  operates  against  him." 

BUIi£  91  .^A  prima  facie   case   does   not   take  away 
f^om  a  defendant  a  presumption  of  innocence/ 

The  jury  are  not  to  convict  unless  the  evidence  is  such  as 
to  lead  them  to  believe  that  the  prisoner  is  guilty.  They 
may  be  instructed  that  it  is  the  duty  of  the  prisoner  to  ex- 
plain facts  and  circumstances  proved  against  him  consist- 
ently with  his  innocence.  But  if  he  fails  to  do  so  the  jury 
are  not  bound  to  convict  him  unless,  on  the  whole  evidence, 
they  believe  him  guilty.  Therefore  it  is  improper  to  in- 
struct them  that  any  facts  and  circumstances  which  may  be 
proved  against  him  place  the  burden  on  him  of  proving  his 
innocence. 

IHustratioiis. 

I.  In  a  criminal  prosecution  the  jury  were  instructed  that  when  the 
government  made  out  a  prima  fade  case,  it  was  then  incumbent  on  the 
defendant  to  restore  himself  to  that  presumption  of  innocence  in  which 
he  was  at  the  commencement  of  the  trial.    Held,  error.' 

II.  On  an  indictment  for  for^^ery  in  uttering  a  money  order,  the  jury 
were  instructed  that  ^'if  it  was  proved  that  the  order  came  into  the  hands 


>  Commonwealth     v.    Dana,     2       <  Commonwealth  v.  Kimball,  24 
Mete.  (Mass.)  329.  Pick.  (Mass.)  373. 
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of  the  defendant  unaltered  and  came  out  of  his  bands  altered,  the  bur- 
den of  proof  was  on  the  defendant  to  prove  that  he  did  not  alter  it.-' 
Held,  error.  > 

III.  On  a  trial  for  murder  it  appeared  that  the  house  in  which  it  was 
committed  bad  been  subsequently  set  on  fire  to  conceal  the  crime.  The 
jury  were  instructed  that  if  the  prisoner  mi^ht  have  been  at  the  scene 
of  the  fire  the  onus  was  cast  upon  her  to  get  rid  of  the  suspicion  thus 
cast  upon  her.     Held^  error. > 

In  case  !•  it  was  said;  *'We  are  apprehensive  that  the 
distinction  between  &  prima  facie  case,  which  is  sufficient 
to  call  upon  the  defendant  to  go  into  his  defense  and  en- 
counter such  prima  facie  case,  and  the  changing  the  bur- 
den of  proof,  W21S  not  sufficiently  considered  and  observed 
in  this  case.  Making  out  a  prima  facie  case  does  not  nec- 
essarily or  usually  change  the  burden  of  proof.  A  prima 
facie  case  is  that  amount  of  evidence  which  would  be  suffi- 
cient to  counterbalance  the  general  presumption  of  inno- 
cence and  warrant  a  conviction,  if  not  encountered  and 
controlled  by  evidence  tending  to  contradict  it  and  render 
it  improbable  or  to  prove  oth«r  facts  inconsistent  with  it. 
But  the  establishment  of  a  prima  facie  case  does  not  take  * 
away  from  a  defendant  the  presumption  of  innocence, 
though  it  may,  in  the  opinion  of  a  jury,  be  such  as  to  rebut 
and  control  it;  but  that  presumption  remains,  in  aid  of  any 
other  proofs  offered  by  the  defendant,  to  rebut  the  prose- 
cutor's prima  facie  case.  The  court  are  of  opinion  that 
the  jury  should  have  been  instructed  that  the  burden  of 
proof  was  upon  the  commonwealth  to  prove  the  guilt  of  the 
defendant — that  he  was  presumed  to  be  innocent  unless  the 
whole   evidence   in   the   case   satisfied   them   that  he  was 

guilty." 

In  case  II.  it  was  said:  *'The  prosecuting  party  is  bound 
to  make  out  his  case,  in  civil  proceedings,  to  the  satisfac- 
tion of  the  jury,  and,  in  criminal  proceedings,  beyond  a 
reasonable  doubt.  The  burthen  of  proof  does  not  shift 
from  the  party  upon  v^hom  it  was  originally  thrown  upon 

1  State  V.  Flye,  26  Me.  312;  State  «  People  v.  Bodine,  1  Den.  (X. 
V.  Tibbets,  35  Me.  81.  Y.)  281. 
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the  production  of  evidence  by  him  sufficient  to  make  out  a 
prima  facie  case.  But  when  the  other  party  relies  upon 
facts  to  establish  another  and  distinct  proposition,  without 
attempting  to  impugn  the  truth  of  the  evidence  against  him, 
it  is  otherwise.  If  the  result  of  the  case  depends  upon  the 
establishment  of  the  proposition  of  the  one  on  whom  the 
burthen  was  first  cast,  the  burthen  remains  with  him 
throughout,  though  the  weight  of  evidence  may  have  shifted 
from  one  side  to  the  other  according  as  each  may  have  ad- 
duced fresh  proof." 

In  a  criminal  trial,  if  the  prosecution  fails  to  make  out  a 
pHma  facie  case,  the  fact  that  the  defendant  produces  no 
evidence  to  negative  an  averment  which  the  prosecution  is 
bound  to  prove  will  not  warrant  the  jury  in  finding  that 
indictment  proved.^  <<In  a  criminal  case  the  establishment 
of  a  prima  facie  case  does  not,  as  in  a  civil  case,  take  away 
from  the  defendant  the  presumption  of  innocence  or  change 
the  burthen  of  proof.  A  solid  reason  for  the  distinction  is 
the  well  known  difference  in  the  measure  of  proof  in  the 
two  classes  of  cases.  In  a  civil  case  the  plaintiff  is  not  re- 
quired to  prove  beyond  all  reasonable  doubt  the  facts  on 
which  he  relies  for  a  recovery,  and  therefore  when  he  estab- 
lishes a  j?rtma /acte  case  the  burthen  of  proof  is  thereby 
shifted,  and  the  piHma  facie  case  so  established  entitles  him 
to  recover  unless  it  is  destroj^ed  by  proof  from  the  other 
party.  But  in  a  criminal  case  the  State  is  required  to  prove 
beyond  all  reasonable  doubt  the  facts  which  constitute  the 
offense.  The  establishment,  therefore,  of  a  piHma  facie 
case,  merely,  does  not  take  away  the  presumption  of  inno- 
nence  from  the  defendant,  but  leaves  that  presumption  to 
operate  in  connection  with  or  in  aid  of  any  proofs  offered 
by  him  to  rebut  or  impair  ihe  prima  facie  case  thus  made 
out  by  the  State.  A  circumstance,  aided  by  that  presump- 
tion, may  so  far  rebut  or  impair  the  prima  facie  case  as  to 
render  a  conviction  upon  it  improper."^ 

1  Commonwealth  v.  Hardiman,  9        >  Ogletree  v.  State.  2S  Ala.  693; 
Orny  (Mass.),  361.  United     SUtes     v.    Douglass,    2 

Blatchf.  (U.  S.)  207. 
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BUUB  92.-— Where  there  are  confllctinir  presamptions, 

the  presamption  of  Innocence  will  pre- 

ApproTod  in  Wad- 

dingham  t.  Wad-  ^^^'  Affainst  the  presumption  of  the 
(IIpp*!*^  ^^  ^^'  continuance  of  life'  (a),  the  presump- 
tion of  the  continuance  of  thing's  gen- 
erally'  (b),  the  presumption  of  marriage  (o),  the  pre- 
sumption of  chastity  (d).  But  it  is  otherwise  as  to 
the  presumption  of  knowledge  of  the  law  (e)  and  the 
presumption  of  sanity  (f). 

* 'Nothing  caD  be  clearer  than  this,"  says  Mr.  Justice 
Heath  in  an  old  case,^  ''a  presumption  may  be  rebutted  by 
a  contrary  and  stronger  presumption." 

Illustrations, 


A. 


I.  Mary  B  married  W,  who  afterwards  enlisted  and  went  on  a  foreign 
service  and  was  never  heard  of  afterwards ;  twelve  months  after  his  de- 
parture she  married  B.  Held^  that  the  issae  of  B  would  be  presumed 
legitimate/ 

II.  Title  was  claimed  through  A  and  B,  his  wife;  it  was  proved  that 
B  had  been  married  to  C,  who  was  dead,  and  that  she  had  three  hus- 
bands before  she  married  A.  The  presumption  was  that  these  husbands 
were  dead  before  she  married  A.^ 

In  case  I.  the  conflicting  presumptions  were  the  presump- 
tion of  innocence  and  the  presumption  of  the  continuance 
of  life.  **If,"  said  the  court,  **W  was  alive  at  the  time 
of  the  second  marriage,  it  was  illegal  and  she  was  guilty  of 
bigamy.     If  she  had  been  indicted  for  bigamy,  it  would 


1  People  V.  Strassman,  112  Cal. 
683;  45  Pac.  Rep.  3;  Stein  v.  Stein, 
m  111.  (App.)  626. 

>  Johnson  v.  Johnson,  114  111. 
611.  See  Com.  v.  McGrath,  6  N. 
E.  Rep.  515  (Mass.). 

«  Jayne  v.  Price,  5  Taunt.  326. 

*  King  V.  Inhabitants  of  Glouces- 
tershire, 2  Barn.  &  Aid.  386;  Loclc- 


hart  V.  White,  18  Tex.  102;  Sharp 
V.  Johnson,  22  Ark.  79;  Greens- 
borough  V.  Underhili,  12  Vt.  604; 
Cameron  v.  State,  14  Ala.  546;  48 
Am.  Dec.  Ill ;  Chapman  v.  Cooper, 
6  Rich.  (L.)  452;  Yates  v.  Hous- 
ton. 3  Tex.  442. 

»  Breiden  v.  Paff,  12  S.  &  K.  (Pa.) 
430. 
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clearly  not  be  sufficient.  In  that  case  W  must  have  been 
proved  to  have  been  alive  at  the  time  of  the  second  mar- 
riage. It  is  contended  that  his  death  ought  to  have  been 
proved,  but  the  answer  is  that  the  presumption  of  law  is 
that  he  was  not  alive  when  the  consequence  of  his  being  so 
is  that  another  person  has  committed  a  criminal  act."^ 

In  case  II.  it  was  said:  ''In  an  old  transaction  like  this, 
the  fact  of  a  second  marriage  is  of  itself  some  evidence  of 
the  death  of  the  former  husband.  There  are  sometimes 
cases  where  it  is  unavoidable  necessary  to  decide  on  the  ex- 
istence of  facts  without  a  particle  of  evidence  on  either 
side,  and  if  a  decision  in  a  particular  way  would  implicate 
a  party  to  a  transaction  in  the  commission  of  a  crime  or 
any  offense  against  good  morals,  it  ought  to  be  avoided,  for 
the  law  will  not  gratuitously  impute  crime  to  any  one,  the 
presumption  being  in  favor  of  innocence  till  guilt  appear." 
In  a  Massachusetts  case  it  was  said :   ''The  presumption  of 

1  The  case  which  is  often  cited  in  Houston,  3  Tex.  433,  where  four 

connection  with  King  v.  Inhab-  years  had  elapsed  since  the  former 

itants  of  Gloucestershire,  is  King  wife  had  been  heard  from,  it  was 

V.  Inhabitants,  of  Harbome,  2  Ad.  held  that  her  death  would  be  pre- 

&  £.  540.    There  it  appeared  that  sumed  to  validate   a   subsequent 

one  Ann  Smith  had,  on  April  11th,  marriage.    And   Fee   Lockhart  v. 

1831,  been  married  to  one  Henry  White,  18  Tex.  102.    In  Wilkie  v. 

Smith,  who  deserted  her.    Smith  Collins,  48  Miss.  496,  a  husband 

had  been   previously   married  in  left  his  home  in   Mississippi   on 

October,  1821,  to  another  female  October  30th,  1859,  and    went  to 

with  whom    he  lived  until  1825,  Louisiana  on  business,  where  he 

when  he  left, her.    But  several  let-  was  last  heard  from  by  letter  to 

ters  had  been  received  from  her  his   wife,   November   30th,    1859, 

from  Van  Dleman's  Land,  one  of  announcing  that  he  was  then  sick 

which  bore  date  only  twenty-five  in  bed,  and  would  return  as  soon 

days  previous  to  the  second  mar-  as  he  was  able  to  travel.    He  was 

riage.     The  court  held  that  the  of  habitual  delicate  health,  and  his 

presumption    was    that    the  first  domestic  relations  had  always  been 

wife    was    living    at     the     time  most  agreeable.    It  was  the  belief 

of    the    second    marriage.     The  of  his  family  that  he  was  dead,  and 

decision  in  this  case  was  evidently  on  December  22d,  1861,  his  wife 

based  on  the  very  short  time  which  married  again.    It  was  held  that 

transpired  between  the  time  when  the  husband  would  be  presumed 

the  first  wife  was  shown  to  be  alive  to  have  been  dead  at  that  time, 

and  the  date  of  the  second  mar-  And  see  Chapman    v.  Cooper.  5 

riage.    And  see  Lapsley  v.  Orier-  Rich.  (S.  C.)  L.  452. 
son,  1  H.  L.  Cas.  500.    In  Yates  v. 
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the  wife's  innocence  in  marrying  again  might  well  over- 
come any  presumption  that  a  man  not  heard  from  for  four 
years  before  the  second  marriage,  or  for  sixteen  years  after- 
wards was  alive  and  was  her  lawful  husband  when  she  mar- 
ried the  second  time."^ 

B. 

I.  A  and  B,  as  husband  and  wife,  sue  C  for  slander;  tbey  prove  their 
marriage,  but  C  proved  declarations  of  the  wife  that  she  had  been  mar- 
ried in  Germany  to  another  man.  It  will  be  presumed  that  the  previous 
marriage  has  been  dissolved  by  death  or  divorce.' 

II.  A  threatens  to  kill  B ;  some  time  after  B  kills  A.  There  is  no 
presumption  that  A^s  intention  continued  to  that  time.' 

UI.  A  was  indicted  for  illegally  selling  liquor;  it  was  proved  that 
it  was  sold,  in  his  absence,  by  his  clerk.  The  fact  that  the  clerk  had 
previously  made  similar  sales,  which  A  had  approved,  does  not  raise 
the  presumption  that  the  last  sale  was  with  his  consent.^ 

In  case  I.  it  was  said:  ^^There  was  no  presumption  that  a 
marriage  which  was  proved  to  have  existed  at  one  time  in 
Germany  continued  to  exist  here  after  positive  proof  of  a 
second  marriage  de  facto  here.  The  presumption  of  law  is 
that  the  conduct  of  parties  is  in  conformity  to  law  until  the 
contrary  is  shown.  That  a  fact  continuous  in  its  nature  will 
be  presumed  to  continue  after  its  existence  is  once  shown 
is  a  presumption  which  ought  not  to  be  allowed  to  over- 
throw another  presumption,  of  equal  if  not  greater  force, 
in  favor  of  innocence.  •  •  *  There  was  not  any  evi- 
dence that  the  first  husband  of  Mrs.  K.  was  still  living,  but 
if  this  had  been  established  we  think  she  was  still  entitled 
to  the  benefit  of  the  favorable  presumption  that  the  first 
marriage  had  been  dissolved  by  a  divorce.*' 

In  case  III.  it  was  said:  '*We  have  no  right  to  conclude 
that  because  he  has  sanctioned  previous  violations  of  the 
law  he  will  continue  to  do  so;  on  the  contrary,  as  every 
party  is  to  be  presumed  innocent  until  his  guilt  is  made 
manifest,  we  should  presume  that  he  repented  his  former 

1  Kelly  V.  Drew,  12  Allen,  107.  '  State  v.  Brown;  64  Mo.  367. 

2  Klein  v.  Laudman,  29  Mo.  259.        *  Patt^r^on  v.  State,  21  Ala.  571. 
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transgression,  and,  therefore,  did  not  assent  to  the  subse- 
quent violation." 

Where  the  acts  grow  out  of  the  illicit  relations  of  the 
sexes,  this  rule  does  not  appear  to  hold  good,  as  the  follow- 
ing illustrations  will  show : 

I.  A  and  B  are  indicted  for  living  together  in  adultery ;  the  jury  are 
instructed  that  where  criminal  intercourse  is  once  proved  it  will  be  pre- 
sumed, if  the  parties  live  under  the  same  roof,  to  still  continue.  Held^ 
correct.* 

U.  B  and  C  live  together,  the  latter  as  B's  mistress;  B  dies;  that  a 
marriage  took  place  between  them  before  his  death  will  not  be  pre- 
sumed.' 

It  has  been  said  that  while  much  will  be  presumed  in  favor 
of  a  marriage,  after  the  removal  of  a  barrier  between  par- 
ties who  have  been  prevented  from  contracting  it  by  a  legal 
obstacle,  no  such  presumption  will  arise  where  the  par- 
ties were  originally  at  liberty  to  form  a  legal  or  illegal 
union  as  they  preferred.  In  such  a  case,  having  originally 
elected  the  criminal  in  preference  to  the  lawful  relation- 
ship, they  must  be  presumed  to  have  continued  therein 
until  some  change  of  intention  and  wishes  is  affirmatively 
shown.^  This  distinction  renders  such  cases  as  those  in  the 
above  illustration  completely  in  harmony  with  cases  like 
Wilkinaon  v.  Payne  and  others,  noted  under  previous 
rules.  In  Wilkhison  v.  Payne^^  an  infant  contracted  a  void 
marriage  and  lived  with  his  wife  until  her  death,  which  oc- 
curred only  three  weeks  after  he  attained  a  legal  age  to 
marry,  and  it  appeared  that  during  the  whole  of  that  time 
she  was  on  her  death-bed.  It  was,  nevertheless,  held  that 
a  marriage  would  be  presumed.  The  bar  being  removed, 
the  presumption  was  in  favor  of  innocence. 

C. 

I.  A  presumption  of  marriage  arises  from  cohabitation ;  M  and  Y 
were  proved  to  have  lived  together  and  cohabited;   Y  afterwards  mar- 

»  Carotti  v.  State,  42  Miss.  334.  3  Floyd  v.  Calvert,  53  Miss.  46. 

«  Floyd  V.  Calvert,  53  Miss.  46.  *  4  T.  R.  468. 
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ried  S.    The  presumption  that  T  did  not  commit  bigamy  prevails  over 
the  presumption  that  M  and  Y  were  married.^ 

II.  In  1840.  marriages  between  whites  and  negro  slaves  are  prohibited 
under  penalty  of  ftne  and  imprisonment;  it  is  proved  that  a  negro  slave 
and  a  white  woman  lived  and  cohabited  together;  the  presumption  is 
that  the  relation  was  that  of  concubinage,  and  not  of  marriage.* 

D. 

I.  W  was  indicted  for  the  seduction  of  E  under  a  statute  punishing 
the  seduction  of  *^auy  unmarried  female  of  previous  chaste  character.** 
The  previous  chaste  character  of  E  will  not  be  presumed.' 

II.  M  was  indicted  for  slander  by  J  in  charging  that  she  was  guilty 
of  fornication.  The  court  charged  that  the  presumption  was  that  J  was 
a  chaste  woman.    Held  error .^ 

**It  is  true,"  it  was  said  in  case  I.,  **that  ordinarily  the 
reasonable  and  just  presumption  is  in  favor  of  female 
chastity.  So  is  likewise  the  presumption  in  favor  of  moral 
honesty.  Happily,  these  presumptions  are  not  only  justified 
in  all  civilized  nations,  but  nobly  illustrated  :is  well  by  the 
institutions  of  social  life  as  by  the  laws  enacted  by  govern- 
ment. Social  intercourse  is  based  upon  the  presumption  of 
virtue,  and  society  is  obliged  so  far  to  conform  to  this  law 
of  its  existence  that  even  in  its  most  corrupt  state  it  is  com- 
pelled to  put  on,  at  least,  the  form  and  semblance  of  virtue 


1  Clayton  v.  Wardell,  4  N.  Y. 
230;  Case  v.  Case,  17  Cal.  698; 
Waddingham  v.  Waddingham,  21 
Mo.  (App.)  609. 

'  Armstrong  v.  Hodges,  2  B. 
Mon.  (Ky.)  70. 

»  West  V.  State,  1  Wis.  209.  But 
see  State  v.  Wells,  48  Iowa,  671. 
In  Slocum  v.  People,  90  111.  281, 
the  prosecution  was  under  a  stat- 
ute punishing  the  enticing  away 
from  home  for  the  purpose  of  pros- 
tltutibn,  of  any  unmarried  woman 
of  chaste  life  and  conversation.  In 
deciding  the  case  the  Supreme 
Court  said:  ^'The  presumption  of 
law  is  that  her  previous  life  and 
conversation  were  chaste,  and  the 


onu8  was  upon  the  defendant  to 
show  otherwise.*-  But  the  case 
shows  that  she  was  only  eighteen 
years  old,  that  previous  to  her  se- 
duction she  had  resided  with  her 
parents,  went  to  school  and  church 
and  mingled  in  good  society,  and 
she  testified  on  the  trial  that  she 
never  bad  intercourse  with  any 
man  but  the  defendant.  The  ex- 
pression of  the  court  was  therefore 
unnecessary,  as  there  was  proof 
enough  to  support  the  prosecu- 
tion. 

<  McArthur  v.  State,  27  S.  W. 
Rep.  628  (Arlc.);  State  v.  Mc- 
Daniel,  84  N.  Car.  803. 
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though  its  spirit  may  have  departed.  In  every  case  in 
which  the  integrity  of  an  individual  is  attacked  the  pre- 
sumption of  the  law  comes  to  his  aid.  Every  person  charged 
with  crime  is  presumed  innocent  till  he  be  proved  guilty. 
Fraud  is  never  to  be  presumed,  but  must  always  be  proved. 
Every  female  charged  with  an  offense,  the  essence  of  which 
is  unchastity,  is  presumed  to  be  chaste  until  the  contrary 
appears.  But  these  excellent  and  humane  presumptions,  so 
pregnant  with  the  testimony  which  they  bear  to  the  dignity 
and  honor  of  human  nature,  are  always  to  be  used,  in  the 
administration  of  justice,  as  a  weapon  of  defense,  not  of 
assault.  Thev  are  the  shield  of  the  accused,  not  the  sword 
of  the  prosecutor.  •  »  »  The  previous  chaste  char- 
acter of  the  female  in  one  of  the  most  essential  elements  of 
the  offense,  made  so  by  the  express  words  of  the  statute  in 
conformity  with  the  suggesticms  of  sound  reason.  A  pros- 
titute may  be  the  subject  of  rape,  but  not  of  seduction.  It 
is  the  chastity  of  the  female  which  the  statute  is  designed 
to  protect.  The  pre-existence  of  that  chastity  is  the  sine 
qua  non  to  the  commission  of  the  crime.  That  is  the  sub- 
ject of  legal  guardianship  provided  by  this  section.  It  is  a 
substantive  matter  necessary  to  be  averred  and  proved.  If 
the  prosecutrix  were  to  change  places,  and  were  she  indicted 
for  lascivious  conduct,  then,  indeed,  the  legal  presumption 
would  come  to  her  aid  and  her  chastity  would  be  presumed. 
But  when  the  State  accuses  one  of  its  citizens  with  the  vio- 
lation of  the  chastity  of  another  of  its  citizens  by  seduc- 
tion, the  law  presumes  the  accused  to  be  innocent  of  the 
entire  offense  until  the  contrary  appears.  The  State  can 
not  be  permitted  to  presume  the  immediate  pre-existence  of 
that  chastity  with  the  destruction  of  which  the  defendant  is 
charged.  One  act  of  illicit  intercourse  affords  no  presump- 
tion that  another  has  not  preceded  it.  *  *  *  The  error 
consists  in  the  instruction  which  the  court  gave  the  jury  to 
the  effect  that  the  law  presumed  that  she  was  previously  of 
a  chaste  character,  independent  of  any  proof  whatever. 
This  is  setting  up  a  presumption  on  the  part  of  the  State, 
the  prosecuting  party,  incompatible  with  the  presumption 
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which  the  law  affords  the  defendant,  and  if  the  principle 
should  prevail  the  presumption  of  the  virtue  of  one  citizen 
might  work  the  condemnation  of  another  in  whose  favor  the 
law  affords  equal,  and  when  charged  with  crime,  even 
stronger  presumption." 

In  case  Ii;  the  court  said:  ''While  it  is  true,  generally 
speaking,  that  the  law  presumes  in  favor  of  the  chastity  of 
females,  as  it  does  of  the  good  character,  honesty  and  inno- 
cence of  all  persons,  until  there  is  proof  to  the  contrary, 
yet  these  presumptions  can  not  be  used  to  supply  the  place 
of  evidence  against  the  defendant  in  a  criminal  prosecution. 
The  presumption  of  virtue  of  one  citizen  can  not  work  the 
condemnation  of  another,  in  whose  favor,  when  chjirged 
with  crime,  the  law  raises  the  presumption  of  innocence 
until  he  is  proven  guilty.  Why  should  the  law  presume  the 
prosecutrix  in  this  case  to  be  innocent  of  a  delinquency  in 
morals  if  thereby  it  should  raise  another  presumption  that 
the  defendant  was  guilty  of  a  crime  which  subjected  him  to 
punishment?  In  a  case  like  this,  the  law  raises  but  a  single 
presumption;  the  same  which  it  raises  for  every  defendant 
on  his  trial  for  a  criminal  violation  of  the  law  of  his  coun- 
try,— of  holding  him  to  be  innocent  until  proved  to  be 
guilty ;  and  to  this  presumption  there  is  no  limit,  but  it  goes 
to  the  whole  scope  of  the  charge  against  him,  and  embraces 
every  averment  necessary  to  constitute  the  alleged  offense." 

E. 

I.  All  persons  are  presumed  to  know  the  common  and  Btatate  law, 
and  are  responsible  for  its  violation.^  Ignorance  of  tbe  law  excuses 
no  one,  and  can  not  be  pleaded  as  an  excuse  for  the  commission  of  a 
crime.^ 

II.  A  statute  prohibits  the  selling  of  liquor  to  an  intoxicated  person, 
and  prescribes  a  penalty  therefor.  B  sells  liquor  to  an  intoxicated  per- 
son, not  being  aware  of  the  law.  B  is  nevertheless  liable,  as  he  is  pre- 
sumed to  know  it.* 

III.  A  public  officer  is  indicted  for  extortion  in  taking  a  fee  before  it 
was  due.  The  fee  being  due  to  him  after  a  time  in  any  event,  he  thought 

I  Mayor  of  Baltimore  v.  Korman,  *  Whitton  v.  State,  37  Miss.  379. 
4  Md.  352. 
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that  the  law  allowed  him  to  take  it  in  advance.     This  is  no  excuse,  and 
he  is  convicted.^ 

IV.  A  is  indicted  for  suffering  gaming  in  his  house.  It  appears  that 
A  does  not  know  it  is  unlawful  to  permit  gaming  in  his  house.  His 
ignorance  of  the  law  does  not  excuse  A.* 

V.  At  an  election  a  number  of  votes  are  polled  for  one  B,  who  is  act- 
ing at  the  time  as  returning  officer.  By  the  law  a  returning  officer  is 
not  eligible  as  a  candidate,  and  all  the  voters  know  that  B  is  acting  In 
this  capacity.  There  is  no  presumption  that  they  know  that  be  is  dis- 
qualified.' 

VI.  A  having  found  some  property,  secretes  it  with  intent  to  defraud 
the  owner  contrary  to  a  statute.  A  is  indicted  under  the  statute  for  lar- 
ceny. A  is  a  negro.  The  fact  that  it  is  the  common  belief  among  the 
negroes  in  the  neighborhood  that  property  belongs  to  the  finder  is  irrel- 
evant.* 

In  case  II.  it  was  said:  **As  he  is  bound  to  know  the  law, 
he  is  held  to  the  consequences  of  a  willful  violation  of  it, 
whether  he  knew  of  its  existence  or  not.  Otherwise  it 
would  be  difficult  to  punish  any  man  for  a  violation  of  law, 
because  it  might  be  impossible  to  prove  that  he  had  knowl- 
edge of  the  law.  Hence  the  legal  presumption  that  every 
man  knows  the  law,  and  that  his  violations  of  it  are  will- 
ful." 

In  case  III.  it  was  said:  ''This  is  the  case  of  an  honest 
and  meritorious  public  officer  who,  by  misapprehension  of 
his  rights,  has  demanded  a  lawful  fee  for  a  service  not  yet 
performed,  but  which  almost  necessarily  must  be  performed 
at  some  future  time.  If  we  had  authoritv  to  interfere  and 
relieve  from  the  penalty,  we  certainly  should  be  inclined  to 
do  so,  but  we  are  onlv  to  administer  the  law." 

In  Brent  v.  State^^  it  was  ruled  that  the  presumption  of 
knowledge  of  law  did  not  extend  to  presuming  that  a  person 
knew  how  the  courts  would  construe  a  statute,  and  whether 
it  was  constitutional  or  unconstitutional.  The  defendants 
here  were  indicted  for  conducting  a  lotterv,  and   showed 

»  Com.  V.   Bagley,  7  Peck.  279.        »  Winehart  v.  State,  6  Ind.  30. 
But  see  Cutler  v.  State,  36  N.  J.        '  Queen  v.  Mayor  of  Tewkesbury, 

(L.)  126,  where,  in  a  similar  case,  L.  R.  3  Q.  B.  629. 
the  conviction  was  set  aside  on  the       ^  State  v.  Welch,  73  Mo.  284. 
ground  that  the  intent  was  wanting.        ^  43  Ala.  297. 
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an  act  of  the  Legislature  permitting  them  to  do  so.  The 
court  held  the  act  unconstitutional,  but  said:  **We  see  no 
good  reason  why  the  State,  as  well  as  an  individual,  is  not  to 
be  held  bound  by  this  salutary  and  just  maxim  that  no  ^man 
shall  take  advantage  of  his  own  wrong. '^  We  think  it  clear 
that  the  appellant  did  not  intend  to  violate  any  penal  or 
other  law  of  the  State.  In  other  words,  that  he  acted  in 
good  faith,  and  verily  believed  he  was  doing  what  the  State, 
by  this  statute,  clearly  authorized  him  to  do.  But  it  is  in- 
sisted, on  the  part  of  the  State,  that  everybody  is  presumed 
to  know  the  law.  This  properly  understood,  is  true,  but  it 
is  a  rule  of  presumption,  adopted  from  necessity,  and  to 
avoid  an  evil  that  would  otherwise  constantly  perplex  the 
courts  in  the  administration  of  the  criminal  law ;  that  is,  the 
plea  of  ignorance.  Hence  the  maxim  that  'ignorance  of  the 
law  excuses  no  one.'  The  courts  and  the  profession,  how- 
ever, well  know  that  this  necessary  rule  of  presumption  is 
often,  and  perhaps  oftener  than  otherwise,  presuming 
against  the  truth.  But  we  think  the  Stsite  presses  this  nec- 
essary rule  beyond  its  proper  measure,  and  insists  that  the 
appellant  was  not  only  bound  to  know  the  existence  of  the 
law,  but  in  this  cjise  was  presumed  to  know  this  special  act 
of  the  Legislature  was,  and  would  be  held  to  be,  uncon- 
stitutional, and  was,  therefore,  void  and  no  law.  We  can 
not  consent  to  carry  this  rule  of  presumption  to  this  extent; 
it  nmst  be  confined  to  presuming  that  all  persons  know  the 
law  exists,  but  not  that  they  are  presumed  to  know  how  the 
courts  will  construe  it,  and  whether,  if  it  be  a  statute,  it 
will,  or  will  not,  be  held  to  be  constitutional.  To  extend 
this  rule  bej^ond  this  limit  will  be  to  implicate  the  Legis- 
lature who  passed,  and  the  Governor  who  approved  the 
act,  in  a  charge  of  gross  immorality  and  dishonesty.  If 
the  appellant  is  to  be  presumed  to  know  the  act  was  uncon- 
stitutional, the  same  presumption  will  fix  upon  them  the 
same  extent  of  knowledge;  that  is,  that  they  knew  the  act, 
when  it  was  passed  and  approved,  was  in  conflict  with  the 
constitution;  and  if  this  be  so,  it  will  be  a  hard  matter  to 

1  Broom *8   Legal    Maxims,    top  page  205. 
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clear  either  from  this  grave  implication.  But  we  are  satis- 
fied the  rule  must  have  the  limit  we  give  it.  To  hold  other- 
wise will  take  from  the  rule  all  its  virtue,  and  make  it 
odious  to  all  right  and  just  thinking  men." 

In  case  VI.  it  was  said :  **The  defendant  offered  evidence 
to  prove  that  it  was  a  general  belief  among  colored  people 
in  that  county  that  money  or  property  found,  having  no 
marks  upon  it  to  indicate  its  ownership,  belonged  to  the 
finder.  The  court  properly  excluded  the  evidence.  It  is 
a  principle  as  old  as  the  common  law  that  ignorance  of  the 
law  is  no  excuse  for  its  violation ;  and  the  law  is  the  same 
for  a  colored  as  for  a  white  person.  We  have  not  now  a 
criminal  code  for  the  whites  and  a  different  one  for  the 
blacks.  Under  our  present  constitution  no  law  making 
such  a  distinction  would  be  of  any  validity.  Wharton's 
Crim.  Law^  is  cited  as  sustaining  the  proposition  that 
taking  possession  of  money  and  determining  to  keep  it 
under  an  honest  belief  of  a  right  to  do  so  because  found, 
is  a  good  defense.  There  is  no  section  88  at  page  1794, 
and  the  sections  on  that  page  do  not  relate  to  the  subject 
under  consideration,  but  section  87,  page  87,  asserts  the 
general  proposition  that  'ignorance  or  a  mistake  of  fact  is 
admissible  for  the  purpose  of  negativing  a  particular  inten- 
tion,' and  that  *when  a  particular  intent  is  necessary  to 
constitute  the  offense  (e.  ^.,  in  larceny,  animus  furandiy 
in  murder,  malice),  then  ignorance  or  mistake  is  evidence 
to  cancel  the  presumption  of  intent  and  to  work  an  acquittal 
either  total  or  partial.'  But  in  section  88,  he  says:  *When 
a  statute  makes  an  act  indictable  irrespective  of  guilty 
knowledge,  then  ignorance  of  fact  is  no  defense.'  On  this 
proposition  some  learned  authors  differ  in  opinion  from 
Mr.  Wharton.^  However  this  mav  be,  the  section  of  our 
criminal  code  in  question  makes  it  a  felony  in  a  tinder  of 
goods  or  money  belonging  to  another  to  convert  them  to  his 
own  use  with  intent  to  defraud  the  owner,  or  to  make  way 
with,  or  secrete  them  with  that  intent;   and  proof  of  igno- 

J  Sec.  88,  p.  1794.  »  Bishop,  4  South.  Law  Rev.  (X. 

S.)  58. 
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ranee  of  the  law,  or  that  the  finder  believed  tjiat  he  acquired 
the  title  by  finding  the  property,  does  not  tend  to  diprove 
the  intent  to  convert  it  to  its  own  use.  If  he  did  the  act 
with  the  double  intent  named  in  the  section,  it  is  no  defense 
that  in  his  ignorance  of  the  general  law  he  supposed  that  by 
finding  he  became  the  owner  of  the  property.  It  would  be 
no  defense  that  he  was  ignorant  of  the  section  under  which 
he  was  indicted,  which  of  itself  apprises  him  that  lost  prop- 
erty does  not  belong  to  the  finder,  and  why  his  ignorance  of 
the  general  law  to  the  same  effect  should  avail  him  as  a  de- 
fense is  beyond  our  comprehension.  By  imposing  a  severe 
punishment  upon  the  finder  who  converts  to  his  own  use 
the  property  of  another,  direct  information  is  imparted  that 
such  does  not  become  his  by  such  finding.  This  is  the  im- 
port of  the  language  of  the  section,  and  it  is  in  harmony 
with  a  legal  principle  well  established  long  before  that  sec- 
tion was  enacted.  It  will  not  be  contended  that  ignorance 
of  the  statutory  provision  will  excuse  its  violation,  and  if 
ever  ignorance  of  the  law  could  constitute  a  defense  it  cer- 
tainly will  not  do  so  when  the  identical  section  under  which 
the  accused  is  prosecuted  informs  him  of  the  very  principle 
of  law  of  which  he  avers  his  ignorance." 

F. 

I.  A  is  charged  with  a  crime.  Tlie  presumption  is  that  A  was  sane, 
when  be  committed  it,  and  if  he  wishes  to  be  excused  on  the  ground  of 
non-reBponsibility,  he  must  prove  insanity.* 

In  case  I.,  if  A  was  insane  when  he  committed  the  act, 
he  could  not  be  punished,  for  an  insane  person  can  not 
commit  a  crime.  If  the  presumption  of  innocence  were 
general  and  without  exception,  the  presumption  would  be 
that  A  was  insane — in  other  words,  that  the  act  was  not  a 
crime ;  that  he  was  innocent  because  he  was  non-responsi- 
ble.    But  the  presumption  of  sanity  and  the  presumption 

*  Cunningham  v.  State,  56  Miss,  is  not  overthrown  by  the  fact  that 
269.  While  suicide  is  evidence  of  deceased  committed  suicide.  Ritter 
insanity,  the  presumption  of  sanity    v.  Ins.  Co.,  69  Fed.  Rep.  505. 
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of  innocence  coming  in  conflict,  the  latter  must  give  way 
according  to  the  best  considered  doctrine  on  this  question. 
The  subject  is  an  important  one,  and  has  led  to  much  dis- 
'  cussion.  The  decisions  are  not  harmonious,  and  no  ques- 
tion is  more  debated  at  the  present  time,  when  it  arises  for 
actual  decision,  than  the  question  of  the  burden  of  proof  of 
insanity  in  criminal  cases.  Three  different  views  have  been 
advanced.  The  first  is,  that  inasmuch  as  every  man  is  pre- 
sumed to  be  sane,  the  burden  of  proof  rests  on  the  party 
setting  sanity  up  as  a  defense  to  establish  this  insanity  be- 
yond a  reasonable  doubt.  This,  it  will  be  observed,  entirely 
extinguishes  the  presumption  of  innocence  in  the  conflict 
between  that  and  the  other  presumption — the  presumption 
of  sanity.  The  second  view^  likewise  considers  the  pre- 
sumption of  innocence  overthrown  by  the  presumption  of 
sanity,  but  holds  that  the  presumption  of  sanity  will  prevail 
only  until  it  is  shown  to  be  otherwise  in  the  particular  case 
by  a  preponderance  of  the  evidence.  In  the  third  view,  the 
presumption  of  innocence  prevails  to  a  certain  extent,  for, 
in  the  jurisdictions  where  this  view  is  favored,  it  is  held 
that  insanity  being  pleaded,  the  burden  of  proof  rests  on 
the  State  to  prove  the  sanity  of  the  prisoner.  It  is  not, 
however,  held  in  the  States  which  have  adopted  this  view 
that  insanity  is  presumed,  but  the  rule  is  that  if  the  pris- 
oner gives  any  evidence  to  cast  a  doubt  on  his  sanity,  the 
State  is  obliged  to  prove  his  sanity  beyond  a  reasonable  doubt.  ^ 
The  first  view  seems  at  present  to  prevail  only  in  the 
courts  of  Delaware^  and  New  Jersey,'  though  at  one  time  it 
ruled  in  Alabama*  and  Missouri.^  The  second  view  prevails 
in  the  courts  of  Alabama,®  Arkansas,"  California,^  lowa,^ 


^  See  Lawson^B  Criminal  Defenses, 
Vols.  2  and  6,  wbere  all  the  authori- 
ties are  collected. 

«  State  V.  Danby,  1  Houst.  (Del.) 
Cr.  C:i8.  175;  State  v.  Pratt,  Id. 
260;  State  v.  Boice,  Id,  355;  State 
V.  Draper,  Id,  531 ;  State  v.  Thomas, 
Id,  511. 

3  State  V.  Spencer,  1  Zab.  (X. 
J.)  201. 

<  Briny ea  v.  State,  5  Ala.  241. 


^  State  V.  Hating,  21  Mo.  4G4. 

«  McAllister  v.  State,  17  Ala.  434 ; 
State  V.  Marler,  2  Ala.  43;  State  v. 
Boswell,  63  Ala.  307. 

7  McKenzle  v.  State,  26  Ark.  334. 

8  People  V.  Coffman,  24  Cal.  233; 
People  V.  Wilson,  49  Cal.  14;  Peo- 
ple V.  Messersmlth,  57  Cal.  575; 
People  V.  McDowell,  47  Cal.  134; 
People  V.  Wreden,  12  Ky.  682. 

9  State  V.  Felter,  32  Iowa,  49. 
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Kentucky,^  Maine,^  Massachusetts,^  Missouri/  North  Caro- 
lina,*^ Ohio,^  Pennsylvania,'  Texas,^  Virginia.®  And  the 
third  view  is  maintained  in  the  courts  of  Illinois,^^  Indiana, ^^ 
Kansas,"  Michigan, ^^  Mississippi,'^  Nebraska,'*  New  Hamp- 
shire,'^ New  York'"  and  Tennessee.'®  But  all  of  these 
theories  agree  in  this — that  the  presumption  of  sanity  over- 
comes the  presumption  of  innocence  at  the  outset  and  until 
if077i€  proof  of  insanity  has  been  shown.  And  it  has  been 
held  from  the  fact  that  a  person  was  insane  a  short  time 
before  the  commission  of  a  criminal  act  there  is  no  presump- 
tion that  he  was  insane  at  the  time  of  the  act.'® 

In  Duvlop  V.  United  Stales'^  the  defendant  being  on  trial 
for  sending  indecent  publications  through  the  mail,  the 
court  refused  an  instruction  that  the  presumption  of  the 
defendant's  innocence  was  stronger  than  the  presumption 
that  messengers  or  other  post-office  employes  who  deposited 
papers  in  boxes  in  the  course  of  distributing  the  mails,  took 


1  Graham  v.  Com.,  16  B.  Mon. 
(Ky.)  587;  Smith  v.  Com.,  1  Dav. 
(Ky.)  224;  Krlel  v.  Com.,  5  Bush 
(Ky.;,  362. 

*  Slate  V.  Lawrence,  57  Me.  574. 

'  Com.  V.  Rogers,  7  Mete.  (Maes.) 
500;  Com.  v.  Eddy,  7  Gray  (Mass.), 
683;  Com.  v.  Heath,  11  Id.  303. 

estate  V.  Kllnjrer,  43  Mo.  127; 
State  V.  Smith,  53  Mo.  267;  State 
V.  Redemeier,  71  Mo.  173;  State  v. 
Erb,  74  Mo.  199;  State  v.  Baber, 
74  Mo.  292. 

5  State  V.  Payne,  86  N.  C.  309. 

«  Loeffner  v.  State,  10  Ohio  St. 
598;  Bond  v.  State,  23  Ohio  St. 
349;  Bergln  v.  State,  33  Ohio  St. 
115. 

'  Ortweln  v.  Com.,  76  Pa.  St. 
423;  Lynch  v.  Com.,  77  Id,  205; 
Myers  v.  Com.,  83  Id,  141;  Pannell 
V.  Com.,  86 /d.  268;  Sayreav.  Com., 
88  Id,  301 . 

«  Webb  V.  State,  9  Tex.  (App.) 
490;  Kin^  V.  State,  7(2.  553;  John- 
son V.  Stale,  10  Id.  677 ;  Clark  v. 


State,  8  Id,  350;  Carter  v.  State,  12 
Id.  500. 

•  Boswell's  Case,  20  Gratt.  (Va.) 
860;  Bacci^alupo's  Case,  33  Id. 
807;  Dejarnette  v.  Com.,  75  Va. 
867. 

10  Fisher's  Case,  23  IlL  293,  over- 
ruled in  Hopps  V.  People,  31  lil. 
386;  Chase  v.  People,  40  111.  352. 

"Polk  V.  State,  19  Ind.  170; 
Stevens  v.  People,  31  Ind.  4S5; 
Guetig  V.  State,  66  Ind.  94. 

'»  State  V.  Crawford,  11  Kan.  32. 

w  People  V.  Garbutt,  17  Mich.  9; 
People  V.  Flnley,  38  Id,  482. 

^*  Cunningham  v.  State,  56  Miss. 
272. 

J«  Wright  V.  People,  4  Xeb.  408. 

i<  State  V.  Bartlett,  43  N.  H.  224; 
State  V.  Jones,  50  K.  H.  369. 

"  O'Connell  v.  People,  87  X.  Y. 
380. 

w  Dove  V.  State,  3  Heisk.  (Tenn.) 
348. 

»  People  V.  Smith,  57  Cal.  130. 

»  165  U.  S.  486. 
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them  from  the  boxes.  On  appeal  the  ruling  was  affirmed, 
the  court  saying:  "The  position  of  the  defendant  in  this 
connection  is  that  the  presumption  of  the  defendant's  inno- 
cence in  a  criminal  case  is  stronger  than  any  presumption 
except  the  presumption  of  the  defendant's  sanity  and  the 
presumption  of  knowledge  of  the  law,  and  that  he  was  en- 
titled to  a  direct  charge  that  the  presumption  of  the  de- 
fendant's innocence  was  stronger  than  the  presumption 
that  the  messengers  who  deposited  these  papers  in  their 
proper  boxes  took  them  from  the  mails.  If  it  were  broadly 
true  that  the  presumption  of  innocence  overrides  every 
other  presumption  except  those  of  sanity  and  knowledge 
of  the  law,  it  would  be  impossible  to  convict  in  any  case 
upon  circumstantial  evidence,  since  the  gist  of  such  evi- 
dence is  that  certain  facts  may  be  inferied  or  presumed 
from  proof  of  other  facts.  Thus,  if  property  recently 
stolen  be  found  in  the  possession  of  a  certain  person,  it 
may  be  presumed  that  he  stole  it,  and  such  presumption  is 
sufficient  to  authorize  the  jury  to  convict,  notwithstanding 
the  presumption  of  his  innocence.  So  if  a  person  be 
stabbed  to  death,  and  another  who  was  last  seen  in  his  com- 
pany were  arrested  near  the  spot  with  a  bloody  dagger  in 
his  possession,  it  would  raise  in  the  absence  of  explanatory 
evidence  a  presumption  of  fact  that  he  had  been  killed. 
So  if  it  were  shown  that  the  shoes  of  an  accused  person 
were  of  peculiar  size  or  shape,  and  footmarks  were  found 
in  the  mud  or  snow  of  corresponding  size  or  shape,  it  would 
raise  a  presumptioil,  more  or  less  strong,  according  to  the 
circumstances  that  those  marks  had  been  made  by  the  feet 
of  the  accused  person.  It  is  true,  that  it  is  stated  in  some 
of  the  authorities  that  where  there  are  conflicting  presump- 
tions, the  presumption  of  innocence  will  prevail  against  the 
presumption  of  the  continuance  of  life,  the  presumption  of 
the  continuance  of  things  generally,  the  presumption  of 
marriage  and  the  presumption  of  chastity.  But  this  is  said 
with  refereuce  to  a  class  of  presumptions  which  prevail  in- 
dependently of  proof  to  rebut  the  presumption  of  inno- 
cence,   or   what   may   be   termed   abstract    presumptions. 
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Thus,  in  prosecutions  for  seduction,  or  for  enticing  an  un- 
married female  to  a  house  of  ill-fame,  it  is  necessarv  to 
aver  and  prove  affirmatively  the  chastity  of  the  female  not- 
withstanding the  general  presumption  in  favor  of  her  chas- 
tity, since  this  general  presumption  is  overridden  by  the 
presumption  of  the  innocence  of  the  defendant.*  This  rule, 
however,  is  confined  to  cases  where  proof  of  the  facts  rais- 
ing the  presumption  has  no  tendency  to  establish  the  guilt 
of  the  defendant,  and  has  no  application  where  such  proof 
constitutes  a  link  in  the  chain  of  evidence  against  him.  In 
such  cases  as  the  one  under  consideration,  it  is  not  so  much 
a  question  of  comparative  presumptions,  one  against  the 
other,  as  one  of  the  weights  of  evidence  to  prove  a  certain 
fact,  namely,  that  these  papers  were  taken  from  the  mails. 
It  was  a  question  for  the  jury  to  say  whether  the  facts 
proved  in  this  connection  satisfied  them  beyond  a  reasona- 
ble doubt,  and  notwithstanding  the  presumption  of  inno- 
cence that  these  papers  were  taken  from  the  mails;  and 
the  abstract  instructions  requested  would  only  have  tended 
to  confuse  them  since,  if  literally  followed,  it  would  have 
compelled  a  verdict  of  acquittal.'* 

RUIiE  93,-^The    presumption    of  innocence    may  be 
strengrthened — as  by  the  relation  of  the  parties. 

Illvsiration, 

I.    A  is  indicted  for  the  murder  of  B.    The  faot  that  B   is  A 'a  wife 
strenjs^thens  the  presumption  of  his  innocence.' 

In  this  case  it  was  said:  *'It  was  the  prominent  fact  in 
the  case  that  the  deceased  was  the  wife  of  the  prisoner. 
The  presumption  thence  arising  that  she  was  not  killed  by 
her  husband,  or  it  was  not  of  malice  aforethought,  was 
powerful.    The  relation  of  husband  and  wife  clearly  implies 


1  People  v.  Roderi^as,  49  Cal.  9;    v.  Slate,  43  N".  J.  (L.)  6,10;  39  Am. 
Com.  V.  Whittaker,  131  Mass.   224;    Rep.  610;  1  Greenl.  Ev.  §  35. 
West  V.  State,  1  Wis.  209;  Zabriskie        «  State  v.  Watkins,  9  Conn.  47; 

State  V.  Green,  35  Id.  203. 
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a  strong  partiality  on  the  part  of  the  husband  toward  his 
wife,  and  the  most  ardent  desire  to  protect  her  and  to  ren- 
der her  happy.  As  a  man  will  consult  his  own  preservation 
and  pursue  his  own  interest,  so,  as  a  general  rule,  he  will 
equally  regard  the  protection  and  interest  of  his  wife.  The 
motive,  for  the  most  part,  is  both  powerful  and  uninter- 
mitting,  and  that  man  must  be  truly  unfoi*tunate  whose  ex- 
perience and  feelings  do  not  attest  this  unquestionable  truth. 
Ought  not,  then,  the  strong  presumption  arising  from  the 
prisoner's  relation  to  the  deceased,  and  the  probable  mo- 
tives from  this  source  influencing  his  conduct,  to  be  refuted 
if  capable  of  a  refutation  ?  Of  this  I  think  there  can  be  no 
question.  Declarations  of  the  husband  that  he  killed  his 
wife,  threats  to  kill  her,  and  evidence  that  he  maintained 
criminal  relations  with  other  woman,  or  had  a  former  wife 
living,  would  all  be  relevant  to  overcome  this  presumption." 

BXJIiE  94. — But  except  for  the  purpose  of  the  trial,  a 
presumption  of  guilt  arises  from  the  finding:  of 
au  Indictmeuty  or  the  commitment  of  a  person 
for  trial, 

IUuslratio)i8, 

I.  R  is  committed  for  murder,  and  indicted  therefor  by  a  grand  jury. 
In  a  proceeding  to  admit  to  or  to  reduce  or  increase  bail  pending  his 
trial  R  will  be  presumed  guilty.^ 

n.  A  has  been  indicted  or  committed  for  trial.  There  is  no  pre- 
sumption of  innocence  in  a  proceeding  for  a  writ  of  habeas  corpus  by  A.^ 

*  Ex  parte  Ryan,  44  Cal.  655;  Be  Morris  (Iowa),  407 ;  Street  v.  State, 

Alexander,  59  Mo.    59S;  State  v.  43  Miss.   1;    Ez   parte  Rbear,  77 

Madison  Co.  Ct.,  37  S.  W.  Rep.  Ala.  92;     Ex  parte  Vaughan,  44 

1126  (Mo.);  People  v.  Tinder,  19  Ala.  417;  Ez  parte  Hammoch,  78 

Cal.  537;  Ez  parU  Goans,  99  Mo.  Ala.  414;  State  v.    Herndon,    107 

193;  Ez  parte  Dusenbury,  97  Mo.  N.   C.  934;    Ez  parte  Duncan.  53 

604;  Lynch  v.  People,  38  III.  494;  Cal.  410;  54  Id.  76;  State  v.  Mills, 

Ex  parte    Heffron,    27     Ind.    87;  13  N.  C.  420. 

Ez  parte  Jones,  55  Ind.   176;  Ez  ^  State  v.  Jones,  113  N.  C.  669; 

parte  Kendall,  100  Ind.    599;   Ez  People  v.  Rnloff.  5  Park.  C.  Rep. 

parte  Scoggin,  6  Tex.  (App.)  646;  77;  People  v.  Dixon,  4   Id,  651; 

Ez  parte  Johnson,  30  Tex.  (App.)  State  v.  Brewster,  35  La.  Ann.  665. 

279;    Ez  parU     Smith,    23    Tex.  See  He  Peoples,  47  Mich.  626;  Ex 

(App.)   100;    Right  v.   U.    S.,    1  parte  Randon,  12  Tex.  (App.)  145. 
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In  Slate  v.  Mills,^  it  was  said:  "After  bill  found,  a  de- 
fendant is  presumed  to  be  guilty  to  most,  if  not  to  all  pur- 
poses, except  that  of  a  fair  and  impartial  trial  before  a  petit 
jury.  This  presumption  is  so  strong  that,  in  the  case  of  a 
capital  felony,  the  party  can  not  be  let  to  bail." 

RULE  95. — Where  a  person  does  an  act  which  is  uu- 
iawfal  unless  he  possesses  a  certain  qualification, 
the  burden  is  on  the  prosecution  to  show  that  he 
does  not  possess  the  requisite  qualification  (a), 
unless  the  proof  is  peculiarly  in  his  possession 
(b);  and  that  it  may  involve  him  in  provinsr  his 
innocence  does  not  changre  the  rule  (C). 

lUvstrations. 


A. 

I.  The  indictment  charged  H  and  E  with  livinji^  together  as  hasband 
and  wife  without  having  been  married.  The  burden  was  on  the  State 
to  show  that  they  were  not  married.' 

II.  A  statute  prohibited  the  sale  of  liquor  to  a  slave  without  the  con- 
sent of  his  owner.  In  a  prosecution  thereon,  the  burden  is  on  the  State 
to  show  that  the  owner  did  not  consent  to  the  sale.' 

III.  M  is  indicted  for  selling  liquor  without  a  license.  The  burden 
was  on  M  to  show  the  possession  of  a  license.^ 

lY.  W  is  indicted  for  carrying  away  a  slave  without  the  consent  in 
writing  of  the  owner.  The  burden  of  showing  that  such  consent  in 
writing  was  not  given  is  on  the  State.^ 

V.  R  is  indicted  for  coursing  deer  in  an  enclosed  ground  without  the 
consent  of  the  owner.  The  burden  is  on  the  prosecution  to  show  that 
the  owner  had  not  given  his  consent.* 

VI.  A  statute  required  a  master,  on  the  arrival  of  his  vessel,  to  re- 
port it  at  the  office  of  the  chief  officer  of  the  customs.    In  a  prosecution 

'  2  Dev.  421.  -•  State  v.  Morrison,  3  Dev.  (N. 

2  Hopper  V.  State,  19  Arlc.  143.  C.)  L.  299. 

»  State  V.  Evans,  6  Jones  (N.  C.)  '  State  v.  Woodly,  2  Jones  (NT. 

L.  250;  State  v.  Miller,  7  Ired.  (N.  C.)  L.  278. 

C.)  L.  275.  «  Rex  v.  Rogers,  2  Camp.  654. 
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thereon,  the  burden  of  proving  that  the  report  was  not  made  at  the 
proper  office  is  on  the  prosecution. ^ 

VII.  The  use  of  steam  engines  and  furnaces  in  a  city  being  regulated 
by  ordinance,  the  burden  is  on  a  person  who  complains  of  certain  works 
of  the  kind  as  a  nuisance  to  show  a  non-compliance  with  the  terms  of 
the  ordinance,  or  an  unlawful  or  Improper  use  of  the  works.' 

The  general  rule,  both  in  civil  and  criminal  causes,  is 
that  the  burden  of  proof  is  on  the  party  holding  the  affirma- 
tive, but  there  are  some  exceptions  in  which  the  proposi- 
tion, though  negative  in  its  terms,  must  be  proved  hy  the 
party  who  states  it.  As,  for  instance,  in  a  prosecution  for 
a  penalty  given  by  statute,  if  the  statute  in  describing  the 
offense  contains  negative  matter,  the  count  must  contain 
such  negative  allegation,  and  it  must  be  supported  hy  prima 
facit.  proof.  Such  is  the  case  in  the  prosecutions  for  pen- 
alties given  by  statutes  for  coursing  deer  in  enclosed  ground, 
on  land  not  the  partj^'s  own,  or  taking  other  property  not 
having  the  consent  of  the  owner,  or  for  selling  as  a  peddler, 
goods  not  the  produce  or  manufacture  of  the  country,  or 
for  neglecting  to  prove  a  w^ill  without  just  excuse  made  and 
jiccepted  by  the  judge  of  probate  therefor.  In  these  and 
the  like  cases,  it  is  obvious  that  plenary  proof  on  the  part 
of  the  affirmant  can  hardly  be  expected,  and,  therefore,  it 
is  considered  sufficient  if  he  offer  such  evidence  as,  in  the 
absence  of  counter  testmiony,  would  afford  ground  for  pre- 
suming that  the  allegation  is  true.  This,  we  have  said,  is 
the  general  rule,  and  those,  among  others,  are  the  excep- 
tions to  this  rule,  but  there  is  a  solitary  exception  to  the 
exceptions  which  we  have  stated,  and  that  is  the  case  where 
the  negative  averment  is  particularly  within  the  knowledge 
of  the  other  party,  in  which  case  the  averment  is  taken  as 
true  unless  disproved  by  that  party.  Such,  for  instance, 
in  civil  or  criminal  prosecutions  for  a  penalty  for  doing 
an  act  which  the  statutes  do  not  permit  to  be  done  by  any 
person  except  those  who  are  duly  licensed  therefor — as 
for  selling  liquors,  exercising  a  trade  or  profession,  or  the 

1  United  States  v.  Galacar,  1  *  Call  v.  Allen,  1  Allen  (Mass.). 
Sprague  (U.  S.),  545.  137. 


544  PRESUMPTIVE  EVIDENCE.        [RULE  95. 

like.  *'Here,  the  party,  if  licensed/'  it  was  said  in  case 
I.,  **can  immediately  show  it  without  the  least  inconven- 
ience, whereas  if  proof  of  the  negative  were  required,  the 
inconvenience  would  be  very  great.  •  •  •  But  in  this 
case  it  might  be  as  inconvenient  to  the  defendant  to  prove 
his  marriage  with  the  woman  as  it  would  be  to  the  State  to 
prove  circumstances  to  show  that  they  were  not  really  mar- 
ried." In  CommoniveaWi  v.  T/iurlow,^  the  defendant  was 
indicted  for  selling  liquor  without  a  license.  The  court 
held  that  as  the  only  authority  from  whom  a  license  could 
be  obtained  was  the  board  of  countv  commissioners,  who 
kept  a  record  of  all  licenses  issued,  it  was  incumbent  on  the 
prosecution  to  produce  prima  facie  evidence  that  the  de- 
fendant was  not  licensed.  ''The  general  rule  is,"  says 
Shaw,  C.  J.,  '*that  all  the  averments  necessary  to  consti- 
tute a  substantive  offense  must  be  proved.  If  there  is  any 
exception  it  is  from  necessity,  or  that  great  difficulty 
amounting  practically  to  such  necessity,  or,  in  other  words, 
where  one  party  could  not  show  the  negative,  and  where 
the  other  could,  with  perfect  ease,  show  the  affirmative. 
But  if  a  party  is  licensed  as  retailer  under  the  statutes  of 
this  commonwealth,  it  must  have  been  done  by  the  county 
commissioners  for  the  county  where  the  cause  is  tried,  and 
within  one  year  next  previous  to  the  alleged  offense.  The 
county  commissioners  have  a  clerk,  and  are  required  by 
law  to  keep  a  record  or  memorandum  in  writing  of  their 
acts,  including  the  granting  of  licenses.  The  proof  is 
equally  accessible  to  both  parties ;  the  negative  averment 
can  be  proved  with  great  facility,  and,  therefore,  in.  con- 
formity to  the  general  rule,  the  prosecutor  ought  to  produce 
it  before  he  is  entitled  to  ask  a  jury  to  convict  the  party 
accused."^ 

In  case  II.  it  was  said:  **It  is  manifest  that  the  owner, 
employer  or  manager  of  a  slave  can  as  easily  be  called  on 
the  part  of  the  State  to  prove  that  he  gave  permission  in 

'  24  Pick.  (Mass.)  374.  son  v.  Moulton,  3  Cush.  (Maes.) 

*  See    also    Commonwealth    v.    269;    Wilson  v.  Melvin,  13   Gray 
Kimball,  7  Mete.  (Mass.)  304;  Tim-    (Mass.),  73. 
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writing  to  the  slave  to  purchase  or  receive  as  a  gift  spii'itu- 
ous  liquors,  as  for  the  defendant  to  call  him  or  anv  other 
person  to  prove  the  contrary." 

In  case  IV.,  case  III.  was  distinguished.  Two  general 
rules,  it  was  said,  came  in  conflict  in  such  csises,  the  rule  that 
all  the  facts  necessarv  to  constitute  the  offense  must  bo 
proved  by  the  prosecution  and  the  presumption  of  inno- 
cence. **It  will  not  be  disputed  that  the  one  which  sup- 
ports the  presumption  of  innocence  ought  to  be  predomi- 
nant and  ought  to  yield  to  the  other,  unless  it  impose  no 
hardships  upon  the  defendant  and  be  necessary  to  prevent 
a  serious  practical  difficulty  in  the  execution  of  the  law. 
•  *  *  The  principle  upon  which  all  these  cases  (case 
II.  and  those  in  accord  therewith)  have  been  sustained  is  a 
plain,  practicable  and  intelligible  one.  It  imposes  no  hard- 
ship upon  a  defendant  to  require  him  to  produce  a  written 
document  which  his  interest,  as  well  as  his  duty,  requires 
him  to  keep  as  a  justification  for  acts  which  he  may  do 
every  day  and  many  times  every  day.  It  may  well  betaken 
as  conclusive  proof  against  him  that  he  has  no  such  docu- 
ment when  he  fails  to  produce  it.  It  is  true  that  he  may 
by  accident  have  lost  it,  but  such  instances  are  so  rare  that 
they  ought  not  to  affect  the  rule,  especially  when  it  is  con- 
sidered that  he  can,  by  proper  application,  procure  another 
license  or  prove  its  loss  and  give  satisfactory  evidence  of  its 
contents.  *  *  *  So  understood,  the  great  conservative 
principle  so  essential  to  the  security  of  those  charged  with 
crime,  that  they  shall  be  presumed  to  be  innocent  until  the 
contrary  is  shown,  will  be  preserved  in  all  its  integrity. 
Where  no  necessity  can  be  shown  for  departing  from  such 
general  rule,  it  must  embrace  an  averment,  though  negative 
in  its  character.  This  is  not  only  consonant  with  principle, 
but  will  be  found  supported  by  the  highest  authorities." 

And  it  has  been  held  that  where  a  public  officer  does  an 
act  which  would  be  a  violation  of  his  duty  unless  certain 
terms  or  conditions  had  been  performed  by  an  individuaU 
such  performance  will  be  presumed  to  have  taken  place. ^ 

»  Titus  V.  Klmbro,  8  Tex.  210. 
35 


:)40 


PRESUMPTIVE    EVIDENCE. 


[rule  95. 


B. 

I.  A  statute  prescribes  a  penalty  for  practicing  medicine  without  a 
license.  In  a  prosecution  thereon  the  burden  is  on  the  defendant  to 
show  a  license.^ 

II.  A  statute  prohibits  a  person  from  having  game  in  his  possession 
unless  he  possesses  certain  qualifications.  The  burden  is  on  a  person 
prosecuted  under  this  act  to  show  these  qualifications.* 

III.  A  statute  prohibited  importations  of  goods  from  England  except 
in  neutral  vessels;  in  a  prosecution  thereon  the  burden  is  on  the  de- 
fendant to  show  the  neutrality  of  the  vessel.' 

IV.  An  indictment  is  for  retailing  liquors  without  a  license;  the  bur- 
den of  proving  a  license  is  on  the  defendant.^ 

V.  A  statute  prohibits  the  permitting  of  more  than  five  slaves  to  as- 
semble without  the  consent  of  the  owners;  it  being  proved  that  more 
than  five  slaves  assembled  on  the  defendant's  lot,  the  burden  is  on  him 
to  prove  the  consent  of  the  owners.^ 

VI.  B  is  charged  with  selling  diseased  meat  without  malting  the  same 
icnown  to  the  buyer;  it  is  proved  that  B  sold  diseased  meat.  The  bur- 
den is  on  B  to  show  that  he  disclosed  its  condition  to  the  buyer .<^ 

VII.  A  statute  punishes  the  injuring  of  any  building  ^'not  having  the 
consent  of  the  owner  thereof.^'  Ir.  a  prosecution  thereon  the  burden  is 
on  the  defendant  to  show  such  consent.^ 

VIII.  W  is  indicted  for  keeping  a  ferry  without  a  license;  the  burden 
is  on  W  to  prove  a  license.* 

IX.  Several  persons  are  found  together  under  circumstances  which 
would  render  them  guilty  of  riot,  unless  they  are  patrols  acting  under 
authority  of  law;  the  burden  of  proving  that  they  are  patrols  is  on 
them.» 


1  Apothecaries'  Co.  v.  Bentley, 
Ry.  &  M.  159;  Sheldon  v.  Clark,  1 
Johns.  (X.  Y.)  613. 

2  King  V.  Turner,  5  M.  &  S.  206; 
Rex  V.  Stone,  1  East,  639;  Spieres 
V.  Parker,  1  T.  R.  144;  Jelfs  v. 
Ballard,  1  B.  &  P.  468;  Smyth  v. 
Jeffries,  5  Price,  258. 

8  United  States  v.  Hay  ward,  2 
Gall.  (U.  S.)  485. 

*  Gening  v.  State,  1  McCord  (S. 
C),  573;  State  v.  Morrison,  3  Dev. 
(X.  C.)  299;  Haskill  v.  Common- 


wealth, 3  B.  Mon.  (Ky.)  342; 
Shearer  v.  State,  7  Blackf.  (Ind.) 
99;  State  v.  Crowell,  25  Me.  171; 
Harrison's  Case,  Roscoe  Cr.  Ev. 
56;  State  v.  Edwards,  60  Mo.  490. 

^  Gommon\^ealth  v.  Connor,  5 
Leigh  (Va.),  718. 

«  Seibright  v.  State,  2  W.  Va.  591 . 

7  State  V.  Whittier,  21  Me.  341. 

8  Wheat  V.  State,  6  Mo.  455. 

*  State  V.  Atkinson,  6  Jones  (X. 
C),  65. 
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In  case  11.  Lord  Ellenborough  said:  '*The  question  is 
upon  whom  the  onus  probandi  lies,  whether  it  lies  upon  the 
person  who  affirms  a  qualification  to  prove  the  affirmative 
or  upon  the  informer  who  denies  any  qualification,  to  prove 
the  negative.  There  are,  I  think,  about  ten  different  heads 
of  qualification  enumerated  in  the  statute  to  which  the  proof 
may  be  applied ;  and  according  to  the  argument  of  to-day 
every  person  who  lays  an  information  of  this  sort  is  bound 
to  give  satisfactory  evidence  before  the  magistrate  to  neg- 
ative the  defendant's  qualification  upon  each  of  those  sev- 
eral heads.  The  argument  really  comes  to  this,  that  there 
would  be  a  moral  impossibility  of  ever  convicting  upon  such 
an  information.  If  the  former  should  establish  the  nega- 
tive of  any  of  these  different  qualifications  that  would  be 
insufficient,  because  it  would  be  said  non  liguet  but  that  the 
defendant  may  be  qualified  under  the  other.  And  does  not, 
then,  common  sense,  show  that  the  burden  of  proof  ought 
to  be  cast  on  the  person  who,  by  establishing  any  one  of 
the  qualifications,  will  be  well  defended?" 


C. 

I.  A  points  a  gun  at  B.    In  a  prosecution  for  assault,  the  presump- 
tion is  that  the  gun  was  loaded.' 

II.  A  is  indicted  for  murder;  he  pleads  that  be  is  under  the  age  of 
presumed  capacity.    The  burden  is  on  A  to  prove  this.' 


'*The  prosecutor  could  not,  in  one  case  out  of  a  hundred, 
prove  positively  the  fact  that  the  gun  was  loaded  when,  if 
it  was  not,  it  was  easy  for  the  accused  to  remove  the  pre- 
sumption, and  show  that  it  was  not  and  that  he  knew  it  was 
not,  by  proclaiming  the  fact  and  inviting  an  examination." 

In  case  BE.,  as  the  subject  of  direct  proof,  the  onus  was 
on  the  prisoner,  as  the  reputed  age  of  every  one  is  peculiarly 
within  his  own  knowledge,  and  also  the  persons  by  whom  it 
can  be  directly  proved. 

>  Caldwell  v.  State,  5  Tex.  19.  «  State  v.  Arnold,  13  Ired.  (X. 

C.)  L.  184. 
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RUIiE  OO.-'-'A  person  is  presumed  to  intend  the  nat- 
ural and  lesral  consequences  of  his  acts. 

lUutstralions. 

I.  A  debtor  knowing  himself  to  be  insolvent,  executes  a  bill  of  sale 
and  an  assignment  of  his  book  accounts  to  one  of  his  creditors;  the  pre- 
sumption is  this  was  done  with  the  intention  of  giving  a  preference  to 
such  creditor.^ 

II.  A  married  man  is  proven  to  have  entered  a  house  of  prostitution 
in  the  evening  and  to  have  remained  all  night.  The  presumption  is  that 
he  committed  adultery  while  there.' 

III.  A  baker  is  charged  with  delivering  adulterated  bread  for  the  use 
of  a  public  asylum.  It  is  proved  that  A  delivered  the  bread.  The  pre- 
sumption is  that  he  intended  it  to  be  eaten .^ 

IV.  B  is  charged  with  setting  tire  to  a  building  with  intent  to  injure 
the  owner.  It  is  proved  that  B  fired  the  building.  The  presumption 
arises  that  he  intended  to  injure  the  owner .^ 

V.  A  forges  the  name  of  B  to  a  bill  of  exchange  and  negotiates  it. 
The  presumption  is  that  A  intended  to  defraud  B,  and  his  intention  to 
pay  it  when  it  became  due  is  irrelevant.' 

VI.  B  forges  C's  name  to  a  check  on  the  bank  of  D.  C  has  no  ac- 
count there.    The  presumption  is  that  B  intended  to  defraud  C 

VIE.  A  was  employed  by  B  to  purchase  stock  to  a  certain  amount. 
A  gave  B  a  forged  receipt  for  stock  for  that  amount.  The  presumption 
is  that  A  did  this  with  the  intention  of  defrauding  B,  and  B*s  opinion 
that  he  did  not  intend  to  defraud  is  irrelevant.^ 

VIII.  G  is  indicted  for  issuing  a  forged  bank-note  with  intent  to  de- 
fraud the  bank.  The  note  was  issued  by  0  to  a  third  person,  and  it  ap- 
peared that  its  execution  was  such  as  to  render  its  spuriousness  easily 
detectable  by  the  officers  of  the  bank  who  must  examine  it  before  paying 
it;  but  this  an  ordinary  person  would  not  discover.  C  is  presumed  to 
have  intended  to  defraud  the  bank.^ 

IX.  A  sets  lire  to  a  building.  The  presumption  is  that  he  intended 
to  destroy  it.* 


lEcker   v.   McAllister,  45   Md.  «  R.  v.  Hill,  2  Moody,  30. 

290.    And  see  Gardner  v.  Lewis,  7  •  R.  v.  Nash,  2  Den.  C.  C.  498. 

Gall.  (U.  S.)  677.  ^  R.  v.  Sheppard,  R.  &  R.  160. 

*  Evans  v.  Evans,  41  Cal.  103;  ^  r.  y.  Mazagora,  R.  &  R.  291. 
Astley  V.  Astley,  1  Hagg.  Ecc.  720.  »  People  v.  Orcutt,  1  Park.  C.  C. 

8  King  V.  Dixon,  3  M.  &  S.  12.  252. 

*  R.  V.  Fanning,  R.  &  R.  207. 
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X.  A  stmtQte  provided  ibmt  tlie  fitilare  to  par  oxer  piihUc  nKkner  bv 
a  public  officer  should  be  punishable.  A  public  officer  was  indicted  for 
failing  to  turn  over  as  required  a  license  fee  received  bv  him.  The  pre* 
sumption  is  that  the  failure  was  willfuIJ 

In  ca:»e  III.,  Lord  Ellenborousrli  said,  that  it  was  a  uni- 
versal  prineiple  that  when  a  inan  is  ohai^red  with  doing  an 
act,  of  which  the  probable  consequence  may  be  highly  in^ 
jurious,  the  intention  is  an  inference  of  law  resulting  from 
the  doing  the  act,  and  here  it  was  alleged  that  he  delivered 
the  loaves  for  the  use  and  supply  of  the  children,  which 
could  onlv  mean  for  the  children  to  eat,  for  otherwise  thev 
would  not  be  for  their  use  and  supply. 

*'The  recorder,"  said  Maule,  J.,  in  case  VI»%  ''seems  to 
have  thought  that  in  order  to  prove  an  intent  to  defraud 
there  should  have  been  some  person  defniuded,  or  who 
might  possibly  have  been  defnuided.  But  I  do  not  think 
that  at  all  necessarv.  A  man  mav  have  un  intent  to  de* 
fraud  and  vet  there  mav  not  be  anv  person  who  could  bo 
defrauded  by  his  act.  Suppose  a  person  with  a  good  ac- 
count at  his  banker^s,  and  a  friend  with  his  knowledge 
forges  his  name  to  a  cheek,  either  to  try  his  credit  or  to 
imitate  his;  handwriting,  there  would  be  no  intent  to  de- 
fraud, though  there  might  be  parties  who  might  be  de- 
frauded ;  but  w^here  another  person  has  no  account  at  his 
banker's,  but  a  man  supposes  that  he  has,  and  on  that  sup- 
position forges  his  name,  there  would  be  an  intent  to  de- 
fraud in  that  case,  although  no  person  could  be  defrauded." 

In  case  X.  it  was  said:  '*As  men  do  not  generally  violate 
the  criminal  code,  the  law  presumes  every  man  innocent, 
and  this  presumption  of  innocence  is  to  be  observed  by  the 
jury  in  every  case.  But  some  men  do  violate  the  law,  and 
as  they  seldom  do  unlawful  acts  with  innocent  intentionH, 
the  law  therefore  presumes  every  act  in  itself  unlawful  to 
have  been  criminally  intended  until  the  contrary  appears. 
A  familiar  example  is  on  the  trial  of  a  case  of  homicide. 
Malice  is  presumed  from  the  fact  of  killing,  and  the  burden 
of  disproving  the  malice  is  thrown  upon  the  ac^cused.     The 

»  State  V.  Heaton,  77  N.  C.  504. 
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same  principle  pervades  the  law  in  civil  as  well  as  criminal 
actions.  Indeed,  if  this  were  not  so  the  administration  of 
the  criminal  law  would  be  practically  defeated,  as  there  is 
in  most  cases  no  other  way  of  sustaining  the  intent  than  by 
establishing  the  unlawfulness  of  the  act." 

RULE  07.— Where  an  act  is  criminal  per  se  a  crimi- 
nal intent  is  presumed  from  the  commission  of 
the  act/ 

Illustrations. 

I.  K  is  proved  to  have  been  stabbed  with  a  dlrlc  knife  by  T,  from 
which  wound  he  instantly  died.  T  is  presumed  to  have  intended  to 
kill  N.« 

n.  S  shoots  at  C  who  is  on  horseback.  The  ball  takes  effect  on  C 
and  kills  him.  S  testifies  that  he  shot  at  C  intending  only  that  his  horse 
should  throw  him.    The  presumption  is  that  S  intended  to  kill  C.'' 

In  Commonwealth  v,  Webster ^^  Chief  Justice  Shaw  said: 
*'The  ordinary  feelings,  passions  and  propensities  under 
which  parties  act  are  facts,  known  by  observation  and  ex- 
perience ;  and  they  are  so  uniform  in  their  operation  that 
a  conclusion  may  be  safely  drawn  that  if  a  person  acts  in  a 
particular  manner  he  does  so  under  the  influence  of  a  par- 
ticular motive.  Indeed,  this  is  the  only  mode  in  which  a 
large  class  of  crimes  can  be  proved.  I  mean  crimes  which 
consist  not  merely  in  an  act  done,  but  in  the  motive  and  in- 
tent with  which  they  are  done.  But  this  intent  is  a  secret 
of  the  heart  which  can  only  be  directly  known  to  the 
searcher  of  all  hearts ;  and  if  the  accused  makes  no  decla- 
ration on  the  subject,  and  chooses  to  keep*  his  own  secret, 
which  he  is  likely  to  do  if  his  purposes  are  criminal,  such 


1  People  V.  March,  6  Oal.  543;  Biggs  v.  State.  30  Miss.  636;  State 

Murphy  v.  Com.,  23    Grat.  960;  v.  Bertrand,  3  Oreg.  61;  State  v. 

McCone  v.  High,  24   Iowa,  336;  Holme,  54  Mo.  153;  Connor  v.  State, 

Murphy  v.  State,  37  Ala.  142;  Car-  4  Yerg.  137. 

roll  V.  State,  23  Ala.  28.  ^  State  v.  Smith,  2  Strobh.  77. 

'Com.    V.    York,    9    Mete.    93;  <5Cush.  316. 

Murphy  v.  People,    37    111.  4i47; 
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criminal  intent  may  be  inferred,  and  often  is  safely  inferred 
from  his  conduct  and  external  acts." 

Said  Chief  Justice  Shaw,  in  case  1.:  '*A  sane  man,  a  vol- 
untary' Bgent,  acting  upon  motives  must  be  presumed  to 
contemplate  and  intend  the  necessary,  natural  and  probable 
consequences  of  his  own  acts.  If,  therefore,  one  volunta- 
rily or  willfully  does  an  act  which  has  a  direct  tendency  to 
destroy  another's  life,  the  natural  and  necessary  conclusion 
from  the  act  is  that  he  intended  so  to  destroy  such  person  *s 
life.  So,  if  the  direct  tendency  of  the  willful  act  is  to  do 
another  some  great  bodily  harm,  and  death  in  fact  follows 
as  a  natural  and  probable  consequence  of  the  act,  it  is  pre- 
sumed that  he  intended  such  consequence,  and  he  must 
stand  legally  responsible  for  it.  So,  where  a  dangerous 
and  deadly  weapon  is  used  with  violence  upon  the  person  of 
another,  and  this  has  a  direct  tendency  to  destroy  life,  or 
do  some  great  bodily  harm  to  the  person  assailed,  the  in- 
tention to  take  life  or  do  him  some  great  bodily  harm  is  a 
necessary  conclusion  from  the  act."  And  to  the  same  ef- 
fect is  the  language  of  the  qhief  justice  of  Pennsylvania: 
«*He  who  uses  upon  the  body  of  another  at  some  vital  part, 
with  a  manifest  intention  to  use  it  upon  him,  a  deadly 
weapon,  as  an  ax,  a  gun,  a  knife,  or  a  pistol,  must,  iu  the 
absence  of  qualifying  facts,  be  presumed  to  know  that  his 
blow  is  likely  to  kill ;  and  knowing  this  must  be  presumed 
to  intend  the  death  which  is  the  probable  and  ordinary  con- 
sequence of  such  an  act."* 

In  case  II.  it  was  said :  '*If  one  were  to  fire  a  loaded  gun 
into  a  crowd,  or  throw  a  piece  of  heavy  timber  from  the 
top  of  a  house  into  a  street  filled  with  people,  the  law  would 
infer  malice  from  the  wickedness  of  the  act;  so,  also,  the 
law  will  imply  that  the  prisoner  intended  the  natural  and 
probable  consequence  of  his  own  act,  as  in  the  case  of 
shooting  a  gun  into  a  crowd,  the  law  will  imply  from  the 
wantonness  of  the  act,  that  he  intended  to  kill  some  one, 
though  it  might  have  been  done  in  sport.  If  the  prisoner's 
object  had  been  nothing  more  than  to  make  Carter's  horse 

1  Agnew,  C.  J.,  in  Com.  v.  Drum,  5S  Pa.  St.  17. 
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throw  him,  and  he  had  used  such  means  only  as  were  ap- 
propriate to  that  end,  then  there  would  have  been  some 
reason  for  applying  to  his  case  the  distinction.  *  •  • 
But  in  this  case  the  act  indicated  an  intention  to  kill — ^it 
was  calculated  to  produce  that  effect  and  no  other — death 
was  the  probable  consequence  and  did  result  from  it. 

'*If  a  man  raises  his  rifle  and  deliberately  fires  its  con- 
tents into  the  bosom  of  another,  or  by  a  blow  with  an  ax, 
which  might  fell  an  ox,  buries  it  into  the  brain  of  another, 
the  inference  from  the  act  is  irresistible  that  death  was 
meant,  and  so  the  law  presumes. 

**The  inferences  of  the  mind,  which  are  equally  presump- 
tions of  law,  are  certain  and  conclusive  in  proportion  as  the 
acts,  from  their  nature  and  character,  are  certain  to  result 
in  death. 

**Thus,  the  plunging  of  a  poignard  into  the  heart  of  an- 
other, we  do  not  doubt,  was  intended  to  kill,  but  if  aimed 
only  at  the  arm  or  leg,  though  death  may  be  the  result,  yet 
the  mere  fact  of  giving  such  a  blow,  so  long  as  that  is  the 
only  criterion  by  which  we  judge,  renders  the  intent  more 
doubtful  and  the  inference  less  strong.  So  if  one  beat  a 
full-grown  man  with  his  fist,  and  death  ensues,  we  would 
ordinarily  feel  far  more  doubt  that  death  was  intended  than 
if  it  had  been  produced  by  the  use  of  a  dangerous  weapon. 
So,  too,  regard  may  be  had  to  the  relative  strength  and 
powers  of  endurance  of  the  parties,  as  well  as  to  the  mode 
in  which  the  violence  is  applied. 

*'A  powerful  blow  given  by  the  list  alone  (but  not  re- 
peated) upon  the  head  of  a  full  grown  man  would  not  or- 
dinarily be  regarded  as  intended  to  produce  death;  but 
what  else  could  be  inferred  if  the  same  blow  were  planted 
upon  the  temple  of  an  infant  child! 

*'In  many  cases  the  inference  that  death  is  intended  is  as 
strong  when  perpetrated  by  a  drunken  as  vvhen  perpetrated 
by  a  sober  man.  Thus,  if  by  a  deadly  weapon,  as  by  a  rifle 
or  a  bowie  knife,  a  bullet  or  blow  is  sent  directly  or  de- 
signedly to  some  vital  spot,  ^e  should  infer  that  death  was 
intended  with  almost  equal  certainty,  whether  the  perpe- 
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trator  were  drunk  or  sober.  So,  too,  when  death  is  pro- 
duced by  poison,  and  we  see  in  the  mode  of  its  administra- 
tion stealthy  calculation,  we  would  infer  that  death  was 
intended,  whether  he  who  administers  the  poison  was  in  a 
state  of  sobriety  or  intoxication,  since  in  the  very  character 
of  the  act  we  could  read  design. 

"But  we  also  know  that  intoxication  produces  more  effect 
upon  the  nervous  system  of  some  than  of  others.  It  clouds 
and  obscures  the  judgment  of  one  more  than  it  does  an- 
other. It  produces  greater  extravagance  of  exertion  and 
action  m  some  than  it  does  in  others,  and  sometimes  con- 
sequences result  from  such  extravagant  exertion  and  action 
of  which  the  party  himself  had  no  idea.  All  these  things 
are  to  be  considered  by  this  jury  in  determining  upon  this 
question  of  intent." 

Sub-Rule  1. — But  where  a  specific  intent  is  required  to 
Approved  in  Peo-       make  an  act  an  offense,  the  doing  of 

pie  ▼.  Plath,  100  N.  aI,  a  j  ±         '  ±* 

Y.S90;  MAm.Hep.       the  act  docs  uot  raisc  a  presumption 

that  it  was  done  with  the  specific  intent. 


286;  State  ▼.  Payne, 
10  Wash.  646;  89 
Pac.  Rep.  157. 


Illustrations, 


I.  R  is  chared  with  assaulting  with  intent  to  murder  one  £.  It  is 
proved  that  R  fired  a  loaded  pistol  at  E.  There  is  no  presumption  that 
R  intended  to  murder  E.' 

II.  A  statute  maltes  a  willful,  deliberate  and  premeditated  killing 
murder  in  the  first  degree.  B  kills  C.  There  is  no  presumption  that 
the  killing  was  deliberate  and  premeditated.^ 

In  case  I.  it  was  said:  "The  general  rule  is  well  settled, 
to  which  their  are  few  if  any  exceptions,  that  when  a  stat- 
ute makes  an  offense  to  consist  of  an  act  combined  with  a 
particuhir  intent,  that  intent  is  just  as  necessary  to  be 
proved  as  the  act  itself  and  must  be  found  by  the  jury,  as 
matter  of  fact,  before  a  conviction  can  be  had.    But  espe- 

*  Roberts   v.    People,  19  Mich.  v.  Foster,  61  Id.  649;  State  y.  Lane, 

401 ;  Mayhew  v.  People,  10  Id,  212.  64  Id,  319;  Hamby  v.  State,  36  Tex. 

*Com.  V.  Drum,  5S  Pa.  St.  9;  523. 
State  V.  Mitchell,  64  Mo.  191 ;  State 
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cially  when  the  offense  created  by  the  statute,  consisting  of 
the  act  and  the  intent,  constitutes,  as  in  the  present  case, 
substantially  an  attempt  to  commit  some  higher  offense  than 
that  which  the  defendant  has  succeeded  in  accomplishing 
by  it,  we  are  aware  of  no  well  founded  exceptions  to  the 
rule  above  stated,  and  in  all  such  cases  the  particular  intent 
must  be  proved  to  the  satisfaction  of  the  jury;  and  no  in- 
tent in  law  or  mere  legal  presumption  differing  from  the 
intent  in  fact,  can  be  allowed  to  supply  the  place  of  the 
latter." 

Where  one  slays  another  with  a  deadly  weapon,  the  pre- 
sumption is  that  he  did  it  voluntarily^  and  with  malice.^  So 
from  proof  of  a  design  to  injure  another,  malice  is  pre- 
sumed.^ Where  a  statute  makes  a  willful,  deliberate  and 
premeditated  killing  murder  in  the  first  degree,  and  it  ap- 
pears that  a  killing  took  place  (intentional,  not  accidental), 
there  is  no  presumption  that  it  was  deliberate  and  premedi- 
tated.* But  from  the  simple  act  of  killing,  the  law  pre- 
sumes murder  in  the  second  degree.®  When  a  hoiyiicide 
has  been  proven,  that  fact  alone  authorizes  the  presumption 
of  malice,  and,  unexplained,  would  warrant  a  verdict  for 
murder  in  the  second  degree.  But  express  and  premedi- 
tated malice,  can  never  be  presumed;  it  is  evidenced  by 
former  grudges,  previous  threats,  lying  in  wait  or  some  con- 
certed scheme  to  kill  or  do  some  bodily  harm,  as  poisoning, 
starving,  torturing  or  the  attempted  perpetration  of  rape, 
robbery  or  burglary,  and  these  evidences  of  express  malice, 
or  some  of  them,  must  be  proven  as  directly  as  the  homi- 
cide, before  the  jury  are  authorized  in  finding  a  verdict  for 
murder  in  the  first  degree.^ 

**Such  being  the  general  characteristics  of  presumptions 
of  fact,  I  proceed  to  notice  specially  some  of  the  more 
prominent   among   these  presumptions,  and  the  first  that 

1  Oliver  Y.  SUte,  17  Ala.  587.  St.  9;  State  v.    Mitchell,  64  Mo. 

s  Murphy  v.  State,  37  Ala.  142;  191;  State  v.  Lane,  64  Mo.  319. 
Carroll  y.  State,  23  Ala.  28.  «  State  v.  Uassert,  65  Mo.  352; 

"McCord  V.  Hi;<h,  24  Iowa,  336.  State  v.  Evans,  65  Mo.  574;  State 

*  State  V.  Foster,  61    Mo.    549;  v.  Turner,  Wright  (Ohio),  20. 
Commonwealth  v.  Drum,  58  Pa.        «  Hamby  v.  State,  36  Tex.  523. 
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strikes  the  eye  is  the  presumption,  as  it  is  called,  of  intent. 
The  first  criticism  here  to  be  made  is  that  in  setting  up  this 
presumption  we  pass  from  the  sphere  of  inductive  reason- 
ing and  enter  upon  that  of  deductive;  and,  in  so  doing, 
depart  from  the  true  field  of  practical  jurisprudence.  The 
syllogism  presented  to  us  is  as  follows : 

^^Whoever  does  an  aot  intended  it : 
A  did  this  act; 
Therefore  he  intended  it/' 

*'But  the  major  premise,  like  all  other  universal  and  abso- 
lute statements  involving  human  action,  is  untrue.  Acts  are 
so  far  from  being  always  intended  by  those  to  whom  they 
are  imputable,  that  in  a  large  number  of  cases  they  are  un- 
intended. Negligent  offenses  are  perhaps  more  numerous, 
and  at  the  same  time  more  varied  than  intended  offenses. 
For  one  effect  produced  by  us  which  corresponds  to  our 
intent  there  may  be  a  dozen  which  do  not  correspond.  A 
telegraph  operater  may  delay  for  half  an  hour  forwarding 
a  message.  His  intent,  we  may  presume,  is  to  get  his 
dinner  when  it  is  ready.  But  this  delay  may  produce  a 
multitude  of  unintended  injuries.  It  may  discompose  a 
whole  system  of  railroad  connections,  so  that  in  some  re- 
mote spot,  of  which  perhaps  the  operator  may  have  never 
thought,  a  collision  may  occur.  It  may  prevent  innumera- 
ble appointments  from  being  fulfilled;  it  may  cause  in- 
numerable injuries  to  persons  or  property  on  the  wide  sys- 
tem of  roads  it  affects.  The  negligence,  in  fact,  usually 
operates  on  a  far  wider  surface  than  the  willful  act,  simply 
because  the  willful  act  is  usually  insulated  and  intrusive, 
while  the  negligence  is  an  omission  in  the  performance  of 
one  of  a  long  series  of  interdependent  duties,  of  which, 
when  one  falls  all  falls.  But  between  negligence  and 
malice  there  is  this  fundamental  distinction :  The  first  is  a 
lack  of  intent,  arising  from  intellectual  defect;  the  second 
is  a  bad  intent,  arising  from  moral  defect.  It  is  of  the  es- 
sence of  malicious  offenses  that  they  are  intended ;  it  is  of 
the  essence  of  negligent  offenses  that  they  are  not  intended. 
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Of  a  majority  of  the  cases  in  which  one  man  invades  the 
rights  of  another,  we  may  safely  say  the  injury,  in  the  form 
it  was  perpetrated,  was  unintended.  As  a  majority  of  the 
cases  covered,  therefore,  by  the  proposition  before  us,  it  is 
false. 

'^We  must  also  remember,  in  further  illustration  of  the 
conclusion  just  stated,  that  there  are  few  cases  in  which  the 
object  intended,  even  among  what  are  called  malicious 
crimes,  is  actually  affected.  A  nuber  of  scholastic  distinc- 
tions have  been  taken  in  this  relation,  and  have  been  con- 
sidered by  me  elsewhere.  It  is  sufficient,  at  present,  strip- 
ping them  of  their  technical  forms,  to  notice  some  of  the 
more  prominent : 

**1.  An  unintended  object  may  fortuitously  intervene  be- 
tween a  blow  aimed,  and  the  person  intended  to  be  hurt. 
A,  for  instance,  shoots  at  B.  After  the  pistol  is  aimed, 
and  at  the  moment  of  its  discharge,  A's  child  suddenly 
darts  in  the  way.  The  killing  of  A's  child,  so  far  from 
being  intended  by  A,  is  of  all  things  the  most  abhorrent  to 
him. 

'*2.  B  is  struck  by  A  when  mistaken  for  C.  Here  A  in- 
tends to  strike  B,  but  intends  to  strike  him  under  a  mistake 
of  person.  The  intended  object  is  hit,  but  the  object  is 
invested  with  wrong  attributes,  and  is  aimed  at  under  the 
false  belief  that  it  possesses  these  attributes.  A,  for  in- 
stance, as  in  LevetCs  Ca^e,  shoots  at  a  casual  visitor,  B, 
imagining  B  to  be  a  burglar.  Or  A  shoots  at  his  child,  B, 
imagining  the  child  to  be  an  enemy  whom  he  designed  to 
kill.  Here  there  is  no  intention  to  kill  B,  as  B  really  is, 
though  there  is  an  intention  to  kill  some  one  whom  B  is 
supposed  to  be. 

"3.  Or  an  act  mav  be  from  a  continorent  intent.  A 
shoots  at  B,  knowing  that  B  is  in  a  place  (e.  5^.,  a  railway 
carnage),  in  which  other  persons  are  sitting.  A  knows 
that  he  runs  the  risk,  when  shooting  at  such  an  object,  of 
killing  another  person  than  the  one  at  whom  he  aims.  He 
kills  C,  sitting  next  to  B.  Undoubtedly  he  may  be  re- 
garded as  embracing  C  within  the  scope  of  his  purpose. 
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But,  nevertheless,  he  did  not  intend  to  kill  C,  and  would 
have  avoided  the  contingency  of  so  doing  if  he  could  have 
done  so  without  abandoning  his  purpose  of  killing  A. 

^'4.  The  victim  is  not  mistaken  for  another,  nor  killed 
fortuitously,  nor  killed  incidentally  to  the  attempted  killing 
of  another,  but  killed  because  he  is  falsely  supposed  to  have 
property  on  him  which  can  be  readily  appropriated  by  the 
assassin,  or  falsely  supposed,  as  in  the  remarkable  case  of 
the  murder  of  White  bv  Crowninshield,  to  stand  in  the  wav 
of  an  inheritance. 

'*Now,  in  no  one  of  the  four  cases  above  given  does  the 
intent  square  with  the  execution,  yet  of  what  are  called 
malicious  killings  these  categories  constitute  a  large  propor- 
tion. Taking  them  in  connection  with  negligence,  we  may 
say,  therefore,  that  in  only  a  small  portion  of  offenses  does 
the  offender  execute  that  which  he  really  intends.  It  is  not 
generally  true,  therefore,  but  generallv  false,  that  an  act  is 
intended  by  its  perpetrator. 

^^Does  this,  again,  land  us  in  skepticism?  Because  we 
have  to  reject  the  proposition  that  all  offenses  are  intended, 
are  we  to  sweep  out  of  existence  the  entire  category  of 
malicious  crimes,  and  say  that  there  is  no  way  in  which  a 
malicious  crime  can  be  proved?  So  far  from  this  being  the 
case,  the  rejection  of  the  false  proposition  here  criticised 
leads  us  to  the  only  logical  and  just  way  in  which  malice 
can  be  established.  It  undoubtedly  imposes  higher  intel- 
lectual labor  on  bench  and  bar,  and  requires  from  them 
higher  intellectual  gifts  than  did  the  old  system  by  which 
malice  was  at  the  outset  assumed.  It  undoubtedlv  is  an 
easy  thing  to  say,  *he  did  it,  therefore  he  did  it  maliciously 
and  intentionally.'  But  it  is  an  untruth  in  many  cases,  and 
in  all  cases  it  is  a  petitio  principii;  sometimes  leading  to 
bad  pleading,  causes  men  to  be  indicted  for  the  wrong 
crime  instead  of  the  crime  really  committed;  sometimes 
oppressing  innocent  men,  by  throwing  the  burden  of  proof 
on  them,  when  the  burden  is  really  on  the  other  side; 
sometimes  producing  acquittals  because  the  jury  feel  that 
the  assumption  is  an  outrage  on  common  sense,  as  when 
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they  are  told  that  shooting  a  tame  fowl  with  intent  to  steal, 
when  the  ball  glances  and  strikes  B,  whom  the  assailant  did 
not  see,  and  had  no  reason  to  imagine  to  be  in  the  neigh- 
borhood, is  shooting  at  B,  'with  intent  the  said  B,  felo- 
niously, willfully  and  of  malice  aforethought,  to  kill  and 
murder.'  The  only  logical  and  right  way  is  to  indict  a  man 
for  what  he  really  does.  If  he  is  trying  to  steal  a  tame 
fowl,  then  he  is  indictable  for  an  attempt  at  larceny.  If 
he  kills  a  man  negligently  when  trying  to  steal  the  fowl, 
then  he  is  indictable  for  negligent  homicide.  And  when 
he  is  indicted  for  an  intentional  and  malicious  act,  then  the 
conclusion  is  to  be  reached  by  a  canvassing  of  all  the  cir- 
cumsttmces  of  the  case.  No  two  cases  are  precisely  alike. 
There  is  no  rule  which  fits  absolutely  even  two  cases.  We 
must  put  all  the  facts  together,  and  examine  whether  from, 
by  free  logic,  we  can  infer  malice.  The  process  is  not  de- 
ductive, but  inductive.  It  is  determinable  not  a  pnoin  by  any 
postulate  of  positive  jurisprudence,  but,  after  the  evidence 
is  in,  by  inference  from  all  the  circumstances  of  the  case. 
The  question,  therefore,  is  one  of  fact  for  the  jury,  to  be 
adjusted  by  the  law  of  sound  reasoning,  not  by  technical 
jurisprudence  to  be  absolutely  pronounced  by  the  court. 
Yet,  while  for  the  jury,  and,  in  the  sense  above  stated,  a 
question  of  fact,  it  is  also  a  question  of  law  in  its  most 
comprehensive  sense,  of  the  law  of  inductive  proof.  And 
to  this  law,  as  pouring  its  light  upon  all  the  circumstances 
of  the  case,  should  the  attention  of  counsel  be  turned  in 
their  argument,  and  of  the  courts  in  their  charge."* 

RULE  98. — Possessioiiy  knowledsre  or  motive  may 
overthrow  the  presumption  of  innoceiice,  and 
raise  iu  its  place  a  presumption  of  sruiit. 

*'If  A  brings  an  action  of  trover  against  B  for  the  con- 
version of  a  horse,  and  proves  title  in  himself  and  a  de- 
mand, it  devolves  the  burden  on  B  of  proving  that  the  title 

1  FresumptioDS  in  Criminal  Cases,    1S81. 
Francis  Wharton,  Crlra.  Law  Mag. 
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of  A  has  been  divested  or  that  he  has  a  better.  And  it 
will  not  be  presumed  that  B  has  purchased  the  horse  of  A. 
If  the  close  of  A  has  been  broken,  and  a  fruit  tree  dug  up 
and  carried  off,  and  that  tree  is  found  set  out  in  the  yard 
of  B,  especially  if  he  is  doing  some  act  which  shows  that 
he  has  a  knowledge  of  its  being  there,  it  eiffovds  prima  facie 
evidence  that  he  was  the  trespasser.  So  if  a  house  had 
been  removed  from  the  land  of  A  and  is  found  on  the  land 
of  B  and  occupied  by  B,  under  the  plea  of  not  guilty,  in  an 
action  of  trespass,  it  devolves  upon  B  the  necessity  of  ac- 
counting for  its  being  there  consistently  with  his  inno- 
cence."^ A  presumption  is  a  probable  inference  which 
common  sense  draws  from  circumstances  usually  occurring 
in  such  cases. '^  There  is  a -wide  difference  between  pre- 
sumptions of  law  and  presumptions  of  fact.  The  law  draws 
no  presumption  or  inference  but  from  facts  which,  if  unex- 
plained, are  conclusive  of  guilt.  But  presumptions  of  fact 
are  to  be  drawn  by  the  jury,  and  every  fact  that  tends  to 
prove  any  fact  that  is  evidence  of  guilt,  however  conclusive 
such  fact  may  be,  is  admissible  evidence.^  Where  property 
has  been  stolen,  and  recently  thereafter  the  same  is  found 
in  possession  of  a  party,  it  is  incumbent  on  him  to  account 
for  such  possession  in  a  manner  consistent  with  his  inno- 
cence or  rebut  the  presumption  of  guilt  arising  by  reason 
of  such  recent  possession,  and  until  he  so  accounts  for  such 
possession  or  so  rebuts  such  presumption  the  law  presumes 
he  is  the  thief.  The  possession  of  the  fruits  of  crime  re- 
cently after  its  commission  is  prima  facie  evidence  of  guilty 
possession,  and  if  unexplained  either  by  direct  evidence  or 
by  attending  circumstances  or  by  the  character  and  habits 
of  life  of  the  possessor,  it  is  taken  as  conclusive.  And  the 
strength  and  character  of  this  presumption  will  depend 
very  much  on  the  kind  and  description  of  the  property 
when  considering  the  recent  possession  and  all  the  various 
circumstances  surrounding  the  case."*     The  rule  has  been 


1  Finch  V.  Alston,  2  Stew.  &  P.        »  Balaam  v.  State,  17  Ala.  451. 
85.  *  State  v.  Gray,  ?»7  Mo.  463 ;  State 

«  State  V.  TIbbert,  35  Me.  81.  v.  Bruin,  34  Mo.  537, 
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stated  in  a  North  Carolina  case  to  be,  that  it  is  only  where 
the  stolen  goods  are  found  in  a  party's  possession  so  soon 
thereafter  that  he  could  not  have  reasonably  got  the  pos- 
session unless  he  had  stolen  them  himself,  that  the  law  pre- 
sumes that  he  is  the  thief  ,^  and  this  is  a  well  known  limita- 
tion to  the  rule  as  stated  above.  ''Possession  of  stolen 
property  must  be  recent,  after  the  theft,  in  order  to  raise 
the  presumption  of  theft."* 

It  is  held  in  Illinois  that  it  is  error  to  instruct  the  jury 
that  the  possession  of  stolen  property  soon  after  it  is  stolen 
i»  of  itself  pf'ima  facie  evidence  that  it  was  stolen  by  the 
party  in  whose  possession  it  is  thus  found,  and  throws  the 
burden  on  him  of  showing  that  his  possession  was  honest.^ 
Every  thing  connected  with  the  possession  must  be  consid- 
sidered,  such  as  its  proximity,  whether  it  was  concealed, 
whether  the  party  admitted  or  denied  the  possession, 
whether  other  persons  had  access  to  the  place  where  it  was 
found. 

• 
I  Uust  ratings. 

I.  A  being  Hccused  of  steailng  money,  afterwards  points  out  where 
the  motley  is  hidden.    Tbe  presumption  is  that  A  was  the  thief.** 

II.  A  was  prosecuted  for  suffering  intoxicating  liquor  to  be  drunlc  in 
his  grocery.  It  was  proved  that  certain  liquor  sold  by  A  was  drunk  in 
his  store.  Held^  that  it  was  to  be  presumed  that  it  was  drunk  with  A*s 
permission.' 

In  case  II.  it  was  said:  *'The  witness  proved  that  the 
liquor  sold  by  defendant  was  drunk  at  his  house,  and  the 
legal  presumption  arises  that  this  was  done  by  his  permis- 
sion, as  every  man  is  supposed  to  have  a  control  in  his  own 
house.     If  this  was  not  the  fact,  the  defendant  could  have 


»  State  V.  Graves,  72  N.  C.  4S2.  a  Conk^right  v.  People,  35  111. 

2  State  V.  Wolff,  15  Mo.  168 ;  State  204. 

V.  Floyd,  15  Mo.  354;  Fackler  v.  ^Hudson     v.     State,     9    Yerg. 

Chapman,    20   Mo.    249;  State  v.  (Tenn.)  408. 

Creson,  38  Mo.  372;  State  v.   Wli-  «  Casey  v.  State,  6  Mo.  646, 
liams,  54  Mo.  170 ;  State  v.  Bobbins , 
65  Mo.  443. 
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shown  that  he  forbade  the  drinking,  and  it  was  incumbent 
on  him  to  show  the  matter  of  defense." 

**The  effect  of  particular  motives  upon  human  conduct," 
says  an  eminent  writer,*  "is  the  subject  of  every  man's  ob- 
servation and  experience  to  a  greater  or  less  extent,  and  in 
proportion  to  his  attention,  means  of  observation,  and 
acuteness  every  one  becomes  a  judge  of  the  human  charac- 
ter and  can  conjecture  on  the  one  hand  what  would  be  the 
effect  and  influence  of  motives  upon  any  individual  under 
particular  circumstances,  and  on  the  other  hand  is  able  to 
presume  and  infer  the  motives  by  which  an  agent  was  actu- 
ated, from  the  particular  course  of  conduct  which  he 
adopted.  Upon  this  ground  it  is  that  evidence  is  daily  ad- 
duced in  courts  of  justice  of  the  particular  motives  by  which 
a  party  was  influenced  in  order  that  the  jury  may  infer 
what  his  conduct  was,  under  those  circumstances,  and  on 
the  other  hand  juries  are  as  frequently  called  upon  to  infer 
what  a  man's  motives  and  intentions  have  been  from  his 
conduct  and  his  acts.  All  this  is  done  because  every  man 
is  presumed  to  possess  a  knowledge  of  the  connection  be- 
tween motives  and  conduct,  intentions  and  acts,  which  he 
has  acquired  from  experience,  and  be  able  to  presume  and 
infer  the  one  from  the  other."  As  to  presumptions  of 
motive  from  conduct  Bondv,  Wo.rren'^  is  an  instructive 
case.  W  was  sued  for  an  assault  on  B.  The  only  witness 
at  the  trial  was  a  daughter  of  B,  who  testified  that  on  the 
occassion  complained  of  W  walked  into  her  father's  house 
and  said:  **How  dare  you  send  a  letter  to  my  house;"  that 
B  replied,  **What  do  you  mean,  sir?"  and  that  W  imme- 
diately commenced  the  assault  complained  of.  The  witness 
knew  that  W  had  a  daughter;  had  never  seen  him  at  B's 
house  before  and  did  not  know  of  any  previous  difficulty 
between  W  and  B.  The  jury  were  instructed  that  although 
on  this  evidence  they  might  infer  that  B  had  sent  a  letter 
to  W's  house,  they  could  not  presume  that  the  letter  had 
been  sent  to  W's  daughter  or  was  offensive  or  insulting, 
but,  if  this  were  so,  W  should  show  it.     On  appeal  this 

1  Stark.  Ev.  50,  51.  «  8  Jones  (N.  C.)  L.  191. 
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was  held  to  be  error.  "What  motive,"  said  the  court, 
**cttn  fairly  and  reasonably  be  inferred  from  such  conduct 
but  that  a  letter  was  sent  by  the  plaintiff  to  the  defendant's 
house,  which  was,  or  which  the  defendant  supposed  to  be, 
offensive  in  its  terms?  It  is  impossible  to  suppose  that  a 
sane  man  would  have  acted  toward  one  with  whom  he  was 
on  friendly  terms  as  the  defendant  did  toward  the  plaintiff 
unless  he  in  some  way  felt  himself  aggrieved  by  the  act  of 
the  other.  If  such  an  inference,  then,  was  a  fair  and  rea- 
sonable one,  the  jury  had  a  right  to  draw  it,  and  the  judge 
erred  in  instructing  them  otherwise." 

RULE  00.— A  person  on  trial  for  one  crime  can  not  be 
presumed  guilty  because  he  has^  at  another  time» 
committed  a  similar  or  different  crime»  and  the 
latter  fact  is  not  admissible  in  evidence  agrainst 
him.' 

**Suppose  the  general  character  of  one  charged  with 
crime  is  infamous  and  degraded  to  the  last  degree — that  his 
life  has  been  nothing  but  a  succession  of  crimes  of  the  most 
atrocious  and  revolting  sort  —does  not  the  knowledge  of  all 
this  inevitably  carry  the  mind  in  the  direction  of  a  conclu- 
sion that  he  has  added  the  particular  crime  for  which  he  is 
being  tried  to  the  list  of  those  that  have  gone  before? 
Why,  then,  should  not  the  prosecutor  be  permitted  to  show 
facts  which  tend  so  naturally  to  produce  a  conviction  of  his 
guilt?  The  answer  to  all  these  questions  is  plain  and  de- 
cisive; the  law  is  otherwise;  it  is  the  law  that  the  prisoner 
shall  be  presumed  innocent  until  his  guilt  is  proved."*^  This 
rule  is  said  by  Mr.  Stephen  ^  to  be  one  of  the  most  charac- 
teristic and  distinctive  features  of  the  English  criminal  law, 

1  Ellis  V.  Day,  4  Conn.  95;  Farris  Rep.    749;    Goarvouseer    v.  Ray- 

V.  People,  129  111.  521;  State   v.  mond,  23  Colo.  113;  47  Pac.  Rep. 

Jeffries.  117  N.  C.  727;  23  S.  E.  784;  People  v.  Whiteman,  114  Cal. 

Rep.  163;  Faust  v.  U.  S.,  163  U.  338;  46  Pac.  Rep.  99. 

S.  452;  Scruggs  v.  State,  111  Ala.  *  State  y.  Lapage,  57  N.  H.  300. 

60;  20  South.  Rep.  642;  Williams  '  Steph.  Ev,,  note  VI.,  p,  195. 
V.   People,  166  III.  132;  46  N.  E. 
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preventing,  as  it  does,  a  man  charged  with  a  particular 
offense  from  having  either  to  submit  to  imputations  which, 
in  many  cases  would  be  fatal  him,  or  else  to  defend  every 
action  of  his  own  life  in  order  to  explain  his  conduct  on  the 
particular  occasion  when  the  act  was  committed  with  which 
he  is  charged.  It  is  this  rule  which,  perhaps,  more  than 
any  other  rule  of  our  crimimal  law,  distinguishes  the  Amer- 
ican and  English  modes  of  conducting  a  criminal  trial  from 
the  continental.  In  France  the  criminal  on  trial  for  a  par- 
ticular crime  is  confronted  with  his  whole  past  life,  and 

* 

every  act  he  has  committed  against  the  law  is  shown  for  the 
information  of  the  jury.  The  practice  is  similar  in  Ger- 
many. The  English  State  trials  contains  numerous  in- 
stances of  the  admission  of  evidence  of  this  kind.  Thus, 
in  1668,  on  the  trial  of  Mr.  Hawkins,  a  clergyman,  for 
steaUng  some  money  and  a  ring  from  one  Larimore,  Loid 
Hale  admitted  evidence  to  show  that  he  had  stolen  a  pair 
of  boots  from  a  man  named  Chilton,  and  that,  more  than  a 
year  before,  he  had  picked  the  pockets  of  one  Noble.  In 
summing  up,  Lord  Hale  said,  after  referring  to  the  cases 
of  Chilton  and  Noble:  "This,  if  true,  would  render  the 
prisoner  at. the  bar  obnoirious  to  any  jury."^  But  the  be- 
ginning of  the  eighteenth  century  witnessed  the  end  of  this 
svstem,  and  the  American  courts  have  never  known  it. 

But  at  the  same  time  evidence  which  tends  to  prove  the 
charge  in  the  indictment  is  not  inadmissible  merely  because 
it  tends  to  prove  the  prisoner's  connection  with  another 
and  distinct  crime.^ 

Illustrations. 


I.  The  question  is  whether  A  committed  a  crime.  The  fact  that  he 
formerly  committed  another  crime  of  tbe  same  sort,  and  had  a  tendency 
to  commit  crime,  is  irrelevant.' 


»6How.  St.  Tr.  935.  ders,  114  Cal.  216;  46  Pac.  Kep. 

s  Williams  v.  People,  166  111.  132 ;    153. 
46  X.  E.  Bep.  749;  People  v.  San-        »Kex  v.  Cole,  1  Phil.  Ev.  50S, 

citing  Steph.  Dig.  Ev.  18. 
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II.  L  wag  indicted  for  the  murder  of  J.,  in  perpetratlnji;  a  rape  upon 
her.  Proof  that  L  committed  a  rape  on  R  some  time  previous  to  the 
alleged  crime  was  admitted.    Beld^  error.^ 

III.  S  was  indicted  for  murdering  bis  wife  by  poisoning.  Proof  that 
he  was  criminally  intimate  with  one  A,  whose  husband  died  with  the 
same  symptoms  as  his  own  wife,  was  inadmissible.* 

IV.  R  was  indicted  for  riot.  The  fact  that,  two  years  previous,  R 
had  been  engaged  in  another  riot  was  inadmissible.' 

V.  0  was  indicted  for  forging  the  indorsement  of  V  to  a  promissory 
note;  the  question  was  whether  he  honestly  believed  he  had  authority 
to  sign  V'b  name.  The  fact  that  he  had  acicnowledged  to  having  made 
a  similar  unauthorized  use  of  the  name  of  G  was  inadmissible.* 

VI.  K  was  indicted  for  stealing  a  bag  of  flour  with  P;  P  having 
turned  Staters  evidence,  testifled  that  K  proposed  the  theft  to  him,  and 
at  the  same  time  proposed  to  forge  notes  on  dead  men's  estates  and  steal 
negro  children.  The  admission  in  evidence  of  the  latter  proposals  was 
erroneous.* 

VII.  B  was  indicted  for  larceny  of  bank  bills  in  snatching  them  from 
the  hand  of  R.  The  fact  that  B.  the  next  day,  enticed  R  into  an  alley, 
knocked  him  down,  beat  him  and  robbed  him  of  other  bills,  is  irreU 
evant.« 

VIII.  0  was  indicted  for  larceny  in  stealing  a  horse.  The  fact  that 
C,  the  day  previous,  stole  a  sum  of  money  is  irrelevant.^ 

IX.  R  was  indicted  for  performing  an  abortion  on  B.  The  proof  that 
R,  three  years  previouR,  produced  an  abortion  on  W,  is  inadmissible.^ 

X.  S  was  charged  with  the  murder  of  an  illegitimate  child  of  hi» 
daughter,  of  which  he  was  the  father.  Proof  that  S  had  previously 
committed  a  rape  on  this  daughter  was  inadmissible.' 

XI.  8  was  indicted  for  murdering  her  infant  child.  Proof  that  S  had 
a  child  before  and  put  It  away,  is  inadmisslble.i^ 

^'It  is  a  maxim  of  our  law,"  it  was  said  in  case  II.,  ''that 
every  man  is  presumed  to  be  innocent  until  he  is  proved  to 


1  State  V.  Lapage,  67  N.  H.  245; 
State  V.  Walters,  45  Iowa,  389; 
People  V.  Bowen,  49  Cal.  654; 
Parkinson  v.  People,  135  III.  401 ; 
State  V.  Stevens,  56  Kan.  720;  44 
Pac.  Rep.  992. 

>  Shaffner  v.  Commonwealth,  72 
Pa.  St.  60. 

<  State  V.  Reaton,  15  N.  U.  174. 

<  People  V.  Corbln,  56  N.  Y. 
363. 


'  Kinchelow  v.  State,  6  Humph. 
(Tenn.)  9. 

•Bonsall  v.  State,  35  Ind.  460; 
People  V.  Barnes,  48  Cal.  551. 

f  Barton  v.  State,  18  Ohio,  221. 

"  Rosen weig  v.  People,  63  Barb. 
(X.  Y.)  634. 

'Snyder  v.  Commonwealth,  85 
Pa.  St.  519.  And  see  Sutton  v. 
Johnson,  62  111.  209. 

w  State  V.  Shuford,  69  N.  C.  487. 


RULE  99.]   PRESUMPTIONS  IN  FAVOR  OF  INNOCENCE.     565 

be  guilty.  It  is  characteristic  of  the  humanity  of  all  the 
English-speaking  people  that  you  can  not  blacken  the  char- 
acter of  a  party  who  is  on  trial  for  an  alleged  crime.  Pris- 
oners ordinary  come  before  the  court  and  jury  under  mani- 
fest disadvantages.  The  very  fact  that  a  person  is  charged 
with  a  crime  is  sufficient  to  create  in  many  minds  a  belief 
that  he  is  guilty.  It  is  quite  inconsistent  with  that  fairness 
of  trial  to  which  every  man  is  entitled,  that  the  jury  should 
be  prejudiced  against  him  by  any  evidence  except  what  re- 
lates to  the  issue;  above  all,  should  it  not  be  permitted  to 
blacken  his  character,  to  show  that  he  is  worthless,  to 
lighten  the  sense  of  responsibility  which  rests  upon  the 
jury,  by  showing  that  he  is  not  worthy  of  painstaking  and 
care,  and,  in  short,  that  the  trial  is  what  the  chemists  and 
anatomists  call  experimentum  in  corpore  vili.^" 

In  case  III,  it  was  said :  '*It  is  a  general  rule  that  a  dis- 
tinct crime,  unconnected  with  that  laid  in  the  indictment, 
can  not  be  given  in  evidence  against  a  prisoner.  It  is  not 
proper  to  raise  a  presumption  of  guilt  on  the  ground  that 
having  committed  one  crime  the  depravity  it  exhibits  makes 
it  likely  he  would  commit  another.  Logically,  the  commis- 
sion of  an  independent  offense  is  not  proof  in  itself  of  the 
commission  of  another  crime,  yet  it  can  not  be  said  to  be 
without  influence  on  the  mind,  for,  certainly,  if  one  be 
shown  to  be  guilty  of  another  ciime  equally  heinous,  it  will 
prompt  a  more  ready  belief  that  he  might  have  committed 
the  one  with  which  he  is  charged.  It  therefore  predisposes 
the  mind  of  the  juror  to  believe  the  prisoner  guilty.  To 
make  one  criminal  act  evidence  of  another,  a  connection 
between  them  njust  have  existed  in  the  mind  of  the  actor, 
linking  them  together  for  some  purpose  he  intended  to  ac- 
complish, or  it  must  be  necessary  to  identify  the  person  of 
the  actor  by  a  connection  which  shows  that  he  who  com- 
mitted the  one  must  have  committed  the  other.  Without 
this  obvious  connection,  it  is  not  only  unjust  to  the  prisoner 
to  compel  him  to  acquit  himself  of  two  offenses  instead  of 
one,  but  it  is  detrimental  to  justice  to  burden  a  trial  with 
multiplied  issues  that  tend  to  confuse  and  mislead  the  jury. 
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The  most  guilty  criminal  may  be  innocent  of  other  offenses 
charged  against  him  of  which,  if  fairly  tried,  he  might 
acquit  himself." 

"The  case,"  it  was  said  in  case  V.,  "in  which  offenses 
other  than  those  charged  in  the  indictment  may  be  proved 
for  the  purpose  of  showing  guilty  knowledge  or  intent  are 
very  few,  and  this,  we  think,  is  not  one  of  them.  The  fact 
that  the  prisoner  made  an  unauthorized  use  of  the  name  of 
G,  if  established,  shows  that  he  was  morally  capable  of 
committing  the  same  offense  against  V,  but  does  not  legiti- 
mately tend  to  show  that  he  did  so,  or  that  he  knew  and 
understood  that  V's  authority  had  been  withdrawn  or  that 
the  signature  in  question  had  been  made  with  criminal  in- 
tent." 

It  was  said  in  case  VI.:  "The  only  object  of  such  testi- 
mony, necessarily,  is  to  prejudice  the  minds  of  a  jury,  as  it 
can  by  no  possibility  establish  or  elucidate  the  crime 
charged.  We  can  well  see  how  a  jury  who,  in  the  case 
under  consideration,  might  have  unhesitatingly  refused  to 
find  a  verdict  against  the  prisoner  upon  the  evidence  of  the 
witness  confined  within  its  legitimate  scope,  might  have  been 
misled  by  the  proof  of  the  utter  baseness  and  want  of  prin- 
ciple as  detailed  against  him." 

In  case  VIII.  it  was  said:  "Although  the  court,  in  this 
instance,  say  that  the  evidence  was  only  admitted  for  the 
purpose  of  showing  the  intent  with  which  the  defendant  got 
possession  of  the  property,  yet  we  do  not  see  any  connec- 
tion between  the  two  transactions  that  would  establish  any 
legitimate  conclusion  to  be  drawn  as  to  that  fact.  The  only 
conclusion  that  we  can  see  that  could  fairly.be  drawn  from 
the  evidence  would  be  that  the  defendant  intended  to  steal 
the  horses  and  other  property  with  which  he  was  charged, 
because  he  was  a  thief  and  had  just  before  stolen  a  sum  of 
money.  Each  case  must  be  tried  on  its  own  merits,  and  be 
determined  bv  the  circumstances  connected  with  it,  without 
reference  to  the  character  of  the  party  charged,  or  the  fact 
that  he  may  have  previously  committed  similar  crimes." 

In  case  X.  it  was  said:   "In  case  the  direct  evidence  of 
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the  homicide  was  not  entirely  satisfactory  to  the  jury,  yet 
they  may  readily  have  concluded,  if  he  was  such  a  monster 
as  to  have  committed  a  rape  on  his  own  daughter,  he  had  a 
heart  sufficiently  depraved  to  commit  the  murder  charged 
against  him.  lie  was  denied  that  protection,  on  his  trial, 
which  the  law  gives  to  every  person  charged  with  the  com- 
mission of  crime." 

Other  instances  may  be  given.  Thus,  where  a  person 
was  indicted  for  burglariously  entering  a  building,  evidence 
that  there  was  found  on  him  a  key  that  would  open  another 
building,  is  inadmissible.^  A  person  indicted  for  having 
stolen  a  watch  from  one  person  can  not  be  shown  to  have 
previously  stolen  a  cloak  from  another  person.^  A  person 
indicted  for  murder  can  not  be  shown  to  have  previously 
set  fire  to  the  house  of  the  deceased.*  A  person  indicted 
for  poisoning  A  can  not  be  shown  to  have  poisoned  B  sev- 
eral months  previously.^  A  person  charged  with  an  assault 
to  rob  can  not  be  shown  to  have  committed  other  assaults.^ 
A  person  charged  with  arson  can  not  be  shown  to  have  been 
previously  imprisoned  as  a  pickpocket.^ 

BULiE  100.— But  to  prove  knowledge  or   intent^  (a) 
or  motive'  (b),  a  collateral  crime  may  be  shown. 


1  Commonwealth  v.  WHeoD,  2 
Cu8b.  (Mass.)  590. 

»  Walker's  Case,  1  Leigh  (Va.), 
574. 

*  StoDe  V.  State,  4  Humph. 
(Tenn.)  27.  And  see  Brock  v. 
State,  26  Ala.  104. 

*  Fairar  v.  State,  2  Ohio  St.  54. 

«  Coble  V.  State.  31  Ohio  St.  100. 

*  Cesure  v.  State,  1  Tex.  (App.) 
19. 

T  Bolzer  v.  People,  129  111.  112; 
Smith  V.  Nat.  Ben.  Assn.,  123  N. 
Y.  85;  People  v.  Cobler,  41  Fac. 
Rep.  401;  109  Cal.  538;  People  v. 
MeClare,  148  X.  Y.  95;  42  S.  E. 


Rep.  523;  People  v.  Hughes,  91 
Hun,  354;  36  N.  Y.  (S.)  523;  Hans 
V.  Slate.  50  Neb.  150;  69  X.  W. 
Rep.  878;  Deutler  v.  State,  112 
Ala.  70;  20  South.  Rep.  572;  Gun- 
ter  V.  State,  111  Ala.  23;  26  South. 
Rep.  672;  People  v.  Hawkins,  106 
Mich.  479;  64  N.  W.  Rep.  736; 
State  V.  Balch,  136  Mo.  103;  37  S. 
W.  Rep.  808. 

»  Slate  V.  O'Neil,  51  Kan.  651; 
People  V.  Van  Eman,  111  Cal.  144; 
43  Pac.  Rep.  520.  And  see  People 
V.  Fultz,  109  Cal.  258;  41  Pac.  Rep. 
1040. 
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Illustrations. 

A. 

I.  A  is  indicted  for  uttering  a  bank  note,  kno^ng  it  to  be  forged. 
Evidence  that  A  had  attered  other  forged  notes  of  the  same  or  different 
kind,  or  that  he  had  others  in  his  possession,  is  inadmissible. 

II.  A  is  charged  with  receiving  two  pieces  of  silk  from  B,  knowing 
them  to  have  been  stolen  by  him  from  0 ;  the  facts  that  A  received  from 
B  many  other  articles  stolen  by  him  from  C  in  the  course  of  several 
months*  and  that  A  pledged  all  of  them,  are  admissible,  because  rele- 
vant to  the  fact  that  A  knew  that  the  two  pieces  of  silk  were  stolen  by  B 
from  C.» 

UI.  A  is  charged  with  attempting  to  obtain  money  by  false  pretenses 
by  trying  to  pledge  to  B  a  worthless  ring  as  a  diamond  ring.  The  fact 
that,  two  days  before,  A  tried,  on  two  separate  occasions,  to  obtain 
money  from  C  and  D,  respectively,  by  a  similar  assertion  as  to  the  same 
or  a  similar  ring,  and  that  on  another  occasion  on  the  same  day  he  ob- 
tained a  sum  of  money  from  E  by  pledging,  as  a  gold  chain,  a  chain 
which  was  only  gilt,  are  deemed  to  be  relevant,  as  showing  his  knowl- 
edge of  the  quality  of  the  ring.* 

IV.  W  was  indicted  for  an  assault  with  intent  to  commit  a  rape  on 
M.  Proof  that  W  had  previously  assaulted  M  in  the  same  way  was  ad- 
missible." 

V.  A  is  indicted  for  having  in  his  possession  intoxicating  liquors, 
with  intent  to  sell  them  unlawfully;  evidence  that  he  had  been  pre- 
viously convicted  for  a  similar  offense  Is  admissible.^ 

VI.  A  and  B  were  indicted  for  burglarly  in  the  house  of  C.  Evidence 
that  a  few  days  previous  they  agreed  to  commit  a  robbeiy  on  the  person 
of  C,  but  desisted  because  they  believed  he  had  nothing  on  him  to  rob, 
was  admissible/ 

Case  IV.  is  a  good  illustration  of  the  general  rule  and  its 
exception.  The  prisoner  was  indicted  for  an  assault  with 
intent  to  commit  a  rape  on  one  Mina  Shepherd.  On  the 
trial,  evidence  was  admitted  that  the  prisoner  had  previ- 
ously assaulted,  in  the  same  way,  both  Mina  and  her  sister 

I  Dunn's   Case,    1    Moody,    146.  »  State  v.  Walters,  45  Iowa,  389; 

And  see  Yarborough  v.  State,  41  Williams    v.    State,    8     Humph. 

Ala.  405;  Baker  v.  State.  4  Ark.  56.  (Tenn.)  590. 

»  Reg.  V.  Francis,  L.  R.  2  C.  C.  *  State  v.  Neagle,  65  Me.  468. 

R.  128;  Reg.  v.  Cooper,  1  Q.  B.  D.  «  State  v,  Cowell,  12  Nev.  337. 
19. 


RULE  100.]    PRESUMPTIONS  IN  FAVOR  OF  INNOCENCE.  569 

Dora.  The  prisoner  was  convicted,  and  on  appeal  the  court 
held  that  the  evidence  as  to  Mina  was  pioperly,  but  the 
evidence  as  to  Dora,  improperly,  admitted.  The  evidence 
of  the  assault  on  Mina  was  proper,  as  showing  the  intent 
with  which  the  subsequent  assault  was  made,  while  the  evi- 
dence as  to  Dora  was  evidence  of  a  ''distinct  substantive, 
which  can  not  be  admitted  in  support  of  another  offense." 
So  as  to  knowledge.  To  this  class  belong,  generally,  those 
cases  in  which  the  crime  is  the  uttering  of  forged  or  coun- 
terfeit money,  or  the  receiving  of  stolen  goods.  It  may 
well  happen  that  a  person  may  have  in  his  possession  a 
single  counterfeit  bill  or  coin,  without  knowing  it  to  be 
such,  but  he  would  be  much  less  likely  to  do  so  twice,  and 
every  repetition  of  such  an  act  would  increase  the  proba- 
bility that  he  knew  that  the  bills  or  coin  were  counterfeit. 
But  when  it  appears  that  a  person  is  in  the  habit  of  buying 
goods  (like  old  iron)  legitimately  and  honestly,  the  wrong- 
ful act  in  receiving  one  article  is  not  competent  to  prove  a 
criminal  intent  in  receiving  another,  differing  in  time,  kind 
of  property,  the  person  from  whom  stolen,  and  the  person 
from  whom  received.* 

B. 

I.  T  was  indicted  for  the  murder  of  W,  a  female.  Eyidence  that  T 
had  previously  maintained  criminal  relations  with  W,  is  admissible.* 

n.  D  was  indicted  for  the  murder  of  W.  Proof  that  D  had  previously 
been  implicated  in  the  murder  of  E  and  that  W  was,  at  the  time  of  his 
death,  engaged  in  endeavoring  to  discover  the  murderers  of  E,  is  ad- 
missible.^ 

III.  C  is  indicted  for  murder;  to  show  a  motive  for  the  crime,  it  is 
proper  to  show  the  existence  of  a  secret^  criminal  organization  to  which 
C  belonged.* 

IV.  C  is  indicted  for  the  murder  of  H.  The  fact  that  C  had  previ- 
ously employed  H  to  murder  one  P  is  relevant.' 

V.  *W  was  indicted  for  the  murder  of  his  wife.  Proof  of  an  adulterous 
intercourse  between  W  and  another  woman  is  admissible.* 

1  Coleman  V.  People,  55  N.y.  81.  *  Carroll  v.  Commonwealth,  84 

*  Turner  v.   Commonwealth,  86  Pa.  St.  107. 

Pa.  St.  54.  »  Rex  v.  Cleves,  4  Car.  &  P.  221. 

<  Dunn  V.  State,  2  Ark.  227.  *  State  v.  Watkins,  9  Conn.  47. 
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In  case  lY.,  the  prisoner's  counsel  argued  that  as  P's 
death  was  not  the  subject  of  the  inquiry,  the  evidence  was 
inadmissible.  But  Littledale,  J.,  said:  ^'I  think  I  must 
receive  the  evidence  *on  the  part  of  the  prosecution ;  it  is 
put  thus:  That  the  prisoner  and  others  employed  H  to 
murder  P,  and  that  he  being  detected,  the  prisoner  and 
others  then  murdered  H  to  prevent  a  discovery  of  their 
own  guilt.  Now,  to  ascertain  whether  that  was  so  in  point 
of  fact,  it  is  necessary  that  I  should  receive  evidence  re- 
specting the  murder  of  P." 

RULE  101.— A  separate  crime  from  that  charired  niAy 
be  shown  where  it  is  necessary  to  prove  that  the 
crime  char^red  was  not  accidental/ 

Ulxisiraiions, 

I.  A  is  accused  of  setting  Are  to  his  house  in  order  to  obtain  insur- 
ance money.  The  fact  tbat  A  had  previously  lived  in  two  otber  houses, 
successively,  each  of  which  be  ini^ured  and  in  each  of  which  a  fire  oc- 
curred, and  that  after  each  of  these  flres  A  received  a  payment  from  a 
different  insurance  ofilce,  are  relevant.* 

II.  A  is  employed  to  pay  the  wages  of  B's  laborer's,  and  it  is  A's 
duty  to  make  entries  in  a  book  showing  the  amounts  paid  by  him.  He 
makes  an  entry  showing  that  on  a  particular  day  he  paid  more  than  he 
really  did  pay.  The  question  is  whether  this  false  entry  was  accidental 
or  intentional.  The  fact  tbat  for  a  period  of  two  years  A  made  other 
similar  false  entries  in  the  same  book,  the  fali?e  entry  being  in  each  case 
in  favor  of  A,  is  relevant.' 

III.  The  question  Is,  whether  the  administration  of  poison  to  A  by 
Z,  his  wife,  in  September,  1848,  was  accidental  or  intentional.  The  facts 
that  B,  C  and  D  (A's  three  sonti)  had  the  same  poison  administered  to 
them  in  December,  1848.  March,  1849,  and  April,  1849,  and  that  the 
meals  of  all  four  were  prepared  by  Z,  are  relevant,  although  Z  was  in- 
dicted separately  for  murdering  A,  B  and  C,  and  attempting  to  murder 

« 

'  State  V.  Patza,  3  La.  Ann.  612;        "Keg.    v.    Richardson,  2  Fost. 
People  V.  Craig,  111  Cal.  640;  44    &  F.  343;  Steph.  Ev.  23. 
Pac.  Rep.  186.  <  Rex  v.  Gearing,  18  L.  J.,  M.  C. 

*Reg.  V.  Gray,  4  Fost.  &  F.  216;  Steph.  £  v.  24;  Rex  v.  Cotton, 
1102;  Steph.  Ev.  23.  12  Cox  C.  C.  400;  Rex  v.  Ganier, 

3Fost.  <feF.681. 
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IV.  V  is  indicted  for  shooting  at  F  with  intent  to  kill.  The  defense 
is  that  it  was  accidental.  Proof  that  V  at  another  time  shot  at  P  is  ad- 
missible.i 

V.  R  is  indicted  for  murdering  her  infant  by  saffocating  it  in  bed. 
Proof  that  other  children  of  R  have  died  young,  is  adm&lble.* 

VI.  D  is  charged  with  willfully  setting  Are  to  a  rick  by  llring  a  gun 
into  it  on  March  29th.  Proof  that  the  rick  was  also  set  on  fire  on  March 
28tb,  and  that  D  was  then  close  to  it  with  a  gun  in  his  hand,  is  admissi- 
ble to  show  that  the  lire  on  the  29th  was  not  accidental.' 

In  cases  like  the  above  it  might  well  happen  that  a  man 
might  shoot  another  accidentally,  but  that  he  should  do  so 
twice  within  a  short  time  would  be  verv  unlikelv.  So  it 
might  easily  happen  that  a  man  using  a  gun  might  fire  a 
rick  once,  by  accident ;  but  that  he  should  do  it  several  times 
in  succession  would  be  very  improbable,  So  a  person  might 
die  of  accidental  poisoning,  but  that  several  persons  should 
so  die  in  the  same  family,  at  different  times,  would  be  very 
unlikely.  So  that  a  child  should  be  suffocated  in  bed  by  its 
mother  might  happen  once,  but  several  similar  deaths  in  the 
same  family  could  not  reasonably  be  accounted  for  as  acci- 
dents. And  so  in  the  case  of  embezzlement  effected  by 
means  of  false  entries ;  a  single  false  entry  might  be  acci- 
dentally made,  but  the  probability  of  accident  would  dimin- 
ish at  least  as  fast  as  the  instances  increased.^ 

RULE  102.— A  separate  crime  from  that  charir^d  may 
be  proved  where  it  forms  part  of  the  res  ir^stae/ 

Illustrations. 

I.  A  is  indicted  for  arson  in  setting  flre  to  a  rick,  the  property  of  B. 
Evidence  of  A^s  presence  and  conduct  at  fires  of  other  riclcs  on  the  eame 
night,  the  property  of  C  and  D,  is  admissible.* 

1  Rex  Y.  Voice.  Buss.  &  Ry.  531.  41  Pac.  Rep.  945;  State  v.  Thebo- 

*Reg.  V.  Roden,  12  Cox  C.  C.  dea ax,  48  La.  Ann.  680;  19  South. 

630.  Rep.  680;  State  v.  Perry,  136  Mo. 

sReg.  y.  Dossett,  2  Car.  &  K.  126;  37  S.  W.  Rep.  804. 
306.  8  Reg.  V.  Taylor,  5  Cox  C.  C. 

4  State  V.  Lapage,  57  X.  H.  245.  138. 

^  State  V.  Lebertew,  55  Kas.  674; 
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II.    S  is  indicted  for  killing  T.    Proof  that  M  was  Icilled  at  the  same 
time,  and  showing  the  manner  of  M^s  injuries,  is  admissible.' 

**It  frequently  happens  that,  as  the  evidence  of  circum- 
stances must  be  resorted  to  for  the  purpose  of  proving  the 
commission  of  the  particular  offense  charged,  the  proof  of 
those  circumstances  involves  the  proof  of  other  acts,  either 
criminal  or  apparently  innocent.  In  such  cases  it  is  proper 
that  the  chain  of  evidence  should  be  unbroken.  If  one  or 
more  links  of  that  chain  consist  of  circumstances  which  tend 
to  prove  that  the  prisoner  has  been  guilty  of  other  crimes 
than  that  charged,  this  is  no  reason  why  the  court  should 
exclude  those  circumstances.  They  afe  so  intimately  con- 
nected and  blended  with  the  main  facts  adduced  in  evidence 
that  they  can  not  be  departed  from  with  propriety,  and 
there  is  no  reason  why  the  criminality  of  such  intimate  and 
ijonnected  circumstances  should  exclude  them  more  than 
other  facts  apparently  innocent.  Thus,  if  a  man  be  indicted 
for  murder  and  there  be  proof  that  the  instrument  of  death 
was  a  pistol ;  proof  that  that  instrument  belonged  to  another 
man ;  that  it  was  taken  from  the  house  the  night  preceding 
the  murder;  that  the  prisoner  w^as  there  on  that  night  and 
that  the  pistol  was  seen  in  his  possession  on  the  day  of  the 
murder,  just  before  the  fatal  act,  is  undoubtedly  admissible, 
although  it  has  the  tendency  to  prove  the  prisoner  guilty  of 
a  larceny.  Such  circumstances  constitute  a  part  of  the 
transaction,  and  whether  they  are  perfectly  innocent  in 
themselves,  or  involve  guilt,  makes  no  difference  as  to  their 
bearing  on  the  main  question  which  they  are  adduced  to 
prove. "2 

There  is  another  class  of  cases  in  which  evidence  of  crim- 
inal acts  other  than  the  one  charged  is  permitted  to  be 
shown.  These  are  prosecutions  for  sexual  offenses.  Here, 
where  the  charge  is  that  a  person  has  committed  the  crime 
with  a  particular  individual,  evidence  is  admissible  of  acts 
of  indecent  familiarity  other  than  the  one  in  question,^  and 

*  Commonwealth  v.  Sturtevant,  'State  v.  Wallace,  9  N.  H.  515; 

117  Mass.  122.  State  v.  Marvin,  35  N.  H.22;  Law- 

«  Walker's  Case,  1  Leigh  (Va.),  son  v.  State,  20  Ala.  66;  State  v. 

567.  Crowley,  13  Ala.  172. 
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even  proof  of  the  actual  commission  of  the  crime  at  another 
time.*  Such  evidence  is  said  to  be  received  for  the  purpose 
of  showing  an  "adulterous  disposition."  They  are  certainly 
in  conflict  with  the  general  principles  of  the  law. 

Where  the  prisoner  undertakes  to  prove  his  good  charac- 
ter, the  prosecution  may,  to  rebut  this,  show  that  his  char- 
acter is  bad  by  showing  his  reputation ;  but  not,  according 
to  the  majority  of  the  cases,  particular  facts. 

>  Thayer  v.  Tbayer,  101    Mass.  (Mass.)^    91;    Commonwealth     v. 

113,  overruling  Commonwealth  v.  Merrlam,  14    Pick.    (Mass.)   61S; 

Thrasher,  11   Gray   (Mass.),  450;  Commonwealth  y.  Hortun,  2  Gray 

Commonwealth  v.  Lahey,  14  Gray  (Mass.))  354. 


CHAPTER   XX. 

THE  PRESUMPTIONS  IN  DISFAVOR  OF  INNOCENCE. 

BULi:  103. — Where  no  motive  for  the  commiBsioii  of 

a  crime  is  shown»  the  presumption  of 
the  innocence  of  the  suspected  person 
is  strengthened.  But  the  commission 
of  the  crime  heingr  proved,  and  also 
facts  pointing  to  the  prisoner  as  the  perpetrator,  evi- 
dence that  a  motive  existed,  is  relevant,  and  is  a  cir- 
cumstance in  the  chain  of  evidence  from  which  guilt 
may  he  inferred.^ 


Approved  InTbal- 
heim  ▼.  State,  88 
Fla.  169;  20  South. 
U>  p.  988. 


In  Lake  v.  People^  it  was  said :  '* A  motive  for  the  killing 
is  sometimes  an  important,  if  not  an  essential,  point  on  a 
trial  for  murder.  But  those  are  cases  where  the  evidence 
of  the  killing  is  circumstantial.  Then  it  is  important  to 
show  that  the  prisoner  had  a  motive  with  a  view  to  estab- 
lishing that  he  is  the  person  who  committed  the  act.      But 


1  Somerville  v.  State,  6  Tex. 
(App.)  433;  Smith  v.  State,  8  Tex. 
(App.)  38;  Yauke  t.  State,  51  Wis. 
466;  Overstreet  v.  State,  46  Ala. 
30;  Flanagan  v.  State,  46  Ala.  703; 
Kelsoe  v.  State,  47  Ala.  573; 
Gravely  v.  State,  45  Neb.  878;  64 
N.  W.  Rep.  452;  State  v.  Ward,  61 
Vt.  163;  17  Atl.  Rep.  483;  State  v. 
Palmer,  20  Atl.  Rep.  6  (N.  H.); 
Moore  v.  U.  S.,  150  U.  S.  57;  Horn 
v.  State,  15  South.  Rep.  278  (Ala.) ; 
State  V.  HoweM,  117  Mo.  307.  '^The 


existence  or  want  of  motive  to 
commit  the  crime  alleged,  is  al- 
ways a  legitimate  subject  of  in- 
quiry. In  cases  depending  upon 
circumstantial  evidence,  it  is  some- 
times of  vital  iipportance.  But  it 
is  never  Indispensable  to  a  convic- 
tion that  a  motive  for  the  commis- 
sion of  the  crime  should  appear.'^ 
People  V.  Robinson,  1  Park.  C.  C. 
649. 
« 1  Park.  C.  C.  639. 
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in  cases  where,  as  in  this,  the  killing  is  undisputed,  the 
question  of  motive  becomes  less  important.  For  the  mov- 
ing cause  is  often  not  very  apparent ;  in  very  many  cases 
of  homicide  there  is  no  motive  discernible,  except  what 
arises  at  or  near  the  time  of  the  act.  Excited  passions  or 
a  desire  for  vengeance  for  a  real  or  imaginary  insult  or 
wrong  not  unfrequently  lead  to  the  crime.  If  a  case  should 
arise  where  it  was  absolutely  certain  there  was  no  motive 
whatever  for  the  commission  of  the  crime  it  would  un- 
doubtedly tend  to  show  insanity,  for  insane  persons  are 
the  only  ones  that  act  without  motives.  But  who  can  say 
there  is  no  motive?  Who  can  fathom  the  mind  of  the 
accused  and  ascertain  that  there  is  no  hidden  desire  of  ven- 
geance, no  envy  or  avaricious  passion  to  be  gratified? 
There  is  no  rule  of  law  which  determines  what  is  an  ade- 
quate motive,  even  where  it  is  necessary  to  show  one. 
One  man  will  kill  another  to  obtain  $1,000,  another  may 
do  the  same  for  a  tenth,  or  even  a  hundredth  part  of  the 
sum ;  in  each  case  it  is  adequate,  in  one  sense,  for  the  mind 
on  which  it  operates.  But  in  truth,  and  in  another  sense, 
no  amount  is  adequate  to  induce  a  reasonable  man  to  take 
the  life  of  another;  nothing  will  induce  a  reasonable  man  to 
commit  murder ;  it  is  idle  to  talk,  therefore,  about  an  ade- 
quate motive  for  a  reasonable  man.  What  motive  appears 
in  the  present  case?  The  motive  said  to  be  assigned  by 
the  prisoner  himself  is  the  desire  on  his  part  to  obtain  cer- 
tain papers  of  title  which  the  woman  refused  to  deliver  up. 
The  theory  of  the  prosecution  is  that  there  was  a  contro- 
versy, a  bone  of  contention  touching  the  title  to  the  place, 
which  furnishes  the  basis  of  disagreement,  quarrels,  ex- 
asperation, and  finally  personal  violence.  If  this  be  so, 
it  would  undoubtedly  have  a  tendency  to  show  a  motive 
such  as  may  be  fairly  supposed  to  have  induced  the  act. 
For  slight  causes  of  contest,  however  unreasonable  or  un- 
just, may  be  made  the  ground  work  of  irritations  which  may 
be  wrought  up  by  the  untoward  circumstances  between 
irrascible  dispositions,  until  one  of  them  may  reach  the 
point  of  uncontrollable  passion,  or  in  other  words,  the  kill- 
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ing  point.  But  it  is  contended  by  the  defease  that  even 
admitting  a  sufficient  motive  as  to  the  woman,  there  could 
not  be  any  occasion  for  destroying  the  children.  It  is  un- 
doubtedly contrary  to  the  general  course  of  nature  for  a  man 
to  murder  inoffensive  children,  and  especially  when  they  are 
his  own.  But  there  is  another  principle  recognized  as  per- 
taining also  to  human  nature,  and  that  is  that  hatred  for  the 
parent  is  often  extended  to,  and  visited  upon,  the  offspring, 
and  the  same  ungovernable  rage  which  would  destroy  the 
mother  might  impel  the  offender  also  to  involve  her  de- 
scendants in  the  common  ruin ;  upon  the  principle  that  they 
were  a  part  and  portion  of  the  detested  mother,  or  as  the 
prisoner  expressed  it,  'as  he  had  commenced  the  job  he 
thought  he  would  finish  the  breed.'  " 

And  that  the  prisoner  had  committed  other  crimes  may 
be  shown  to  evidence  his  motive.*  ''Motive  is  a  minor  or 
auxiliary  fact  from  which,  when  established  in  connection 
with  other  necessary  facts,  the  main  or  primary  fact  of  guilt 
piay  be  inferred,  and  it  may  be  established  by  circumstantial 
evidence  the  same  as  any  other  fact.  The  proper  inquiry 
when  the  circumstance  is  offered  is,  does  it  fairly  tend  to 
raise  an  inference  in  favor  of  the  existence  of  the  fact  pro- 
posed to  be  proved  ?  If  it  does  it  is  admissible  whether 
such  fact  or  circumstance  be  innocent  or  criminal  in  its 
character.  It  does  not  lie  with  the  prisoner  to  object  that 
the  fact  proposed  as  a  circumstance  is  so  heinous  in  its  nature 
and  so  prejudicial  to  his  character  that  it  shall  not  be  used 
as  evidence  against  him  if  it  bears  upon  the  facts  in  issue. 
The  atrocity  of  the  act  can  not  be  used  as  a  shield  under 
such  circumstances  or  as  a  bar  to  its  legitimate  use  by  the 
prosecution.  If  it  could  many  criminals  might  escape  just 
and  merited  punishment  solely  by  means  of  their  hardened 
and  depraved  natures.  The  rule  appears  to  me  to  be  well 
settled,  both  by  elementary  writers  and  by  adjudged  cases, 
that  separate  and  distinct  felonies  may  be  proved  upon  a 
trial  for  the  purpose  of  establishing  the  existence  of  a 
motive  to  commit  the  crime  in  question,  even  though  an 

1  People  v.  Wood,  3  Park.  081. 
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indictment  is  then  pending  against  the  prisoner  for  nuch 
other  felonies." 

Sub-Bale  1. — A  motive  is  proved  by  showing  the  desire 
of  gain  (a),  the  gratification  of  passion  (b)/  or 
the  preservation  of  reputation  (c),  accomplished 
or  atterapted  or  able  to  be  accomplished  by  the  per- 
petration of  the  crime  charged. 

Illustrations. 


A. 


I.  A  poor  Italian  boy  is  killed  by  a  man  in  the  street.  The  motive  is 
to  sell  his  body  to  a  medical  college.* 

U.  A  enters  a  house  in  the  night  and  kills  B,  the  owner.  A's  motive 
is  to  possess  himself  of  a  sum  of  money  which  B  always  keeps  in  a  bag 
under  his  pillow. 

III.  An  old  lady  possessed  of  some  money  goes  to  board  with  B,  who 
keeps  a  boarding-house.  B  kills  her,  B's  motive  being  to  possess  her- 
self of  the  goods  of  the  old  lady,  she  having  no  friends  to  olaim  them.' 

IV.  P  boarded  with  his  employer,  and  for  a  long  time  had  been 
gradually,  by  fraud,  obtaining  the  control  of  the  business.  His  scheme 
might  be  frustrated  by  its  being  discovered  by  the  employer.  Here  is  a 
motive  in  P  to  kill  his  employer.^ 

y.  R  was  a  debtor  of  D,  who  held  a  bond  and  mortgage  on  his  house. 
R  was  in  bad  circumstances.  R  killed  D  and  seized  the  papers.  Here 
the  motive  is  apparent.' 

YI.  C  poisons  her  father.  By  tho  death  of  her  father.  C.  who  is  mar- 
ried, falls  into  a  large  fortune.    This  Is  C*s  motive.^ 

VII.  S  expected  to  inherit  a  large  estate  from  his  sister,  a  maiden 
lady  well  on  In  years.  Suddenly  the  sister  formed  an  attachment  for  one 


>  See  Simpson  v.  State,  111  Ala. 
6;  ao  South.  Rep.  572;  State  v. 
Fontenot,  48  La.  Ann.  305;  19 
Sonlb.  Rep.  Ill;  Prater  v.  State, 
107  Ala.  26;  18  South.  Rep.  238. 

'  R.  V.  Bishop,  2  Lond.  Leg.  Obs. 
39. 

'  R.  V.  Burdock,  Best  on  L'res., 
sec.  196. 

*  R.  V.  Patch,  Wills  Circ.  Ev.  230. 
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*  State  V.  Robinson,  Burr.  Cir. 
Ev.  288.  A  similar  motive  is  found 
In  Com.  v.  Webster,  tried  for  the 
murder  of  Prof.  Park  man,  Bemls* 
Report,  565;  R.  v.  Harrison,  12 
How.  St.  Tr.  833. 

•  R.  V.  Blandy.  8  How.  St.  Tr. 
1118;  Margaret  Gottfried's  Case,  4 
Leg.  Obs.  101;  R.  v.  StensAeld.  11 
How.  St.  Tr.  1371. 
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F,  and  told  S  she  Intended  to  mftiry  him.  A  quarrel  ensued  between 
brother  and  eieter.  The  latter  subsequently  married  F,  and  some  months 
later  S  killed  F.i 

VIII.  H  is  indicted  for  murdering  his  wife.  That  by  a  will  of  her 
father  H  was  entitled,  alter  her  death,  to  a  part  of  the  father^s  estate,  is 
relevant  on  the  question  of  motive.* 

IX.  A  is  accused  of  having  set  fire  to  his  own  house.  It  is  proved 
that  shortly  before  the  Are  A  had  insured  it  far  beyond  its  value.  A 
motive  in  A  to  burn  his  house  may  be  properly  presumed.' 

Case  T.  illustrates  the  rule  that  the  motive  of  unlawful 
gain  is  not  to  be  judged  by  the  amount  of  money  to  be  had 
from  the  commission  of  the  crime.  Here  the  body  was 
sold  to  the  authorities  of  the  college  for  less  than  fifty  dol- 
lars; and  in  another  case,  the  teeth  of  a  similar  victim 
were  dug  out  of  his  jaws  and  sold  to  a  dentist  for  three 
dollars. 

Case  II.  is  the  common  one  of  the  burglar  who,  knowing 
that  some  monev  is  to  be  had,  takes  the  risk  as  to  the 
quantity  being  great  or  small. 

Case  III.  is  an  example  of  those  cases  where  the  prop- 
erty of  another  has  been  brought  into  the  criminal's  pos- 
session, and  can  be  held  there  but  for  the  victim's  presence, 
and  case  IV.  is  of  the  same  kind. 

Analogous  to  these  is  case  Y. 

In  case  VI.  we  have  the  motive  which  prompts  the  re- 
mainder-man to  wish  the  death  of  one  who  holds  the  life 
estate — the  case  of  '*dead  men's  shoes." 

Case  VI  r.  shows  a  motive  of  the  same  character — ^to  pre- 
vent an  expected  inheritance  from  being  lost. 

In  case  VIII.  it  was  said:  **The  evidence  was  received  as 
bearing  upon  the  question  of  motive.  If  it  intended  in  the 
least  to  show  that  the  prisoner  had  been  disappointed  in  the 
pecuniary  expectations  he  had  entertained  from  his  alliance 
with  the  family  in  not  being  able  to  realize  them  until  after 
the  death  of  his  wife's  mother,  and  then  not  in  an  equal 

*  Strangwayes'  Case,  5  Leg.  Obs.  ^  Best  Ev.,  sec.  453.    And   see 

90.  State  v.  West,  1  Houst.  Cr.  Gas. 

>  People  V.  HendricksoD,  1  Park.  B82. 
C.  C.  422. 
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proportion  with  the  brother ;  or  if  it  tended  to  show  how 
little  property  he  might  expect  from  his  wife  if  she  lived — 
in  either  case  whether  the  supposed  motive^was  vesentraent 
or  avarice,  it  was  properly  received.  It  was  competent  to 
show  whether  the  prisoner  would  gain  or  lose  by  the  death 
of  the  deceased,  and  to  compare  the  small  amount  expected 
to  be  realized  at  a  distant  day  with  the  intermediate  burden 
of  her  maintenance.  Taken  in  connection  with  the  previous 
testimony  tending  to  show  a  want  of  affection  on  the  part 
of  the  prisoner  toward  his  wife,  this  evidence  was  clearly 
admissible.  Considerable  latitude  is  allowed  on  the  ques- 
tion of  motive.  Just  in  proportion  to  the  depravity  of  the 
mind  would  a  motive  be  trifling  or  insignificant  which  might 
prompt  to  the  commission  of  a  great  crime.  We  can  never 
say  the  motive  was  adequate  to  the  offense,  for  human 
minds  would  differ  in  their  ideas  of  adequacy,  according  to 
their  own  estimate  of  the  enormity  of  crime  and  a  virtuous 
mind  would  find  no  motive  sufficient  to  justify  the  felonious 
taking  of  human  life." 


B. 


I.  K  poisons  his  wife.  It  is  proved  that  while  his  wife  was  alive  he 
made  offers  of  marriage  to  one  Nancy  H,  who  objects  on  the  ground 
that  he  is  married.  He  endeavors  to  get  a  divorce  from  his  wife,  bat 
fails.    The  motive  is  apparent.^ 

II.  K  is  married  to  J,  who  is  much  older  than  she.  K  becomes 
enamored  of  P,  J^s  younger  brother.    K  kills  J  by  poisoning  him.' 

ni.  W  is  Indicted  for  the  murder  of  his  wife.  Proof  of  an  adulterous 
intercourse  between  W  and  another  woman  is  relevant  on  the  question 
of  motive.* 


»  People  V.  Kelser,  3  Wheel.  Cr. 
Cas.  40;  Margaret  Gottfried *8  Case. 
4  Leg.  Obs.  101 ;  Adams^  Case,  11 
Leg.  Obs.  416;  People  v.  Grunzig, 
2  Edm.  Sel.  Cas.  236. 

«R.  V.  Nairn,  19  How.  St.  Tr. 
1296;  Mrs.  Adams*  Case,  5  Leg. 
Obs.  59;  Mrs.  Spooner^s  Case,  2 
Ohand.  Cr.  Tr.  1 ;  Pierson  v.  Peo- 
ple, 18  Hun,  239. 


'State  V.  Watkins,  9  Conn.  47; 
Templeton  v.  People,  27  Mich. 
501;  St.  Louis  v.  State,  8  Neb.  405; 
People  V.  Harris,  136  N.  Y.  423;  33 
N.  E.  Rep.  65;  People  v.  Scott, 
153  N.  Y.  40;  46  N.  E.  Rep.  1028; 
State  V.  Chase,  68  Vt.  405;  35  Atl. 
Rep.  336. 
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IV.  J  is  indicted  for  poisoning  his  wife.  The  fact  that  J,  during  the 
year  preceding  the  murder,  asked  Mrs.  B  to  permit  him  to  visit  one  of 
her  daughters,  she  refusing  because  he  was  married,  is  admissible  as 
showing  a  motive  in  J  for  getting  rid  of  his  wife.^ 

V.  G,  aged  twenty -two,  was  married  to  a  girl  of  the  same  age  on 
Sunday.  On  the  next  Friday  she  was  talsen  siclc  and  died  the  following 
Monday.  On  the  trial  of  G  for  poisoning  his  wife,  the  facts  that  the 
marriage  was  in  haste,  and  after  a  very  brief  acquaintance,  that  the 
family  of  G  opposed  it,  and  that  G  still  kept  the  society  of  a  former 
sweetheart,  are  relevant  on  the  question  of  motive.' 

VI.  J  was  indicted  for  poisoning  his  wife.  The  fact  that  she  for  some 
time  previous  had  been  compelled  by  J  to  sleep  in  his  kitchen,  which 
was  very  open  and  stood  apart  from  the  house  in  which  J  and  his  chil- 
dren lived,  is  admissible  as  showing  a  motive  for  her  death." 

VII.  F  is  engaged  to  marry  a  young  woman.  He  goes  to  a  distant 
town  to  improve  his  situation,  and  while  there  his  fiancee  makes  the  ac- 
quaintance of  W,  to  whom  she  becomes  engaged.  On  January  2d  F  re- 
ceives a  letter  from  the  young  woman,  returning  his  presents  and 
announcing  that  she  is  to  be  married  on  January  10th.  F  starts  back, 
and  on  the  morning  of  January  10th  waylays  W  and  kills  him.  The 
motive  here  is  jealousy.^ 

Yin.  H  Is  indebted  to  C.  0  is  a  hard  creditor,  and  refuses  his  offers 
of  compromise.  H  complains  of,  and  is  exasperated  at  C*s  conduct,  and 
Anally  kills  him.' 

IX.  S  was  engaged  by  the  agent  (G)  of  an  estate  to  manage  it.  S 
was  subsequently  removed  from  his  position  by  the  agent,  and  the  ten- 
ants whom  he  had  obtained  were  likewise  evicted.    S  killed  G.' 

X.  0  iB  a  litigant.  A  decree  is  rendered  against  him  which  he  con- 
siders unjust,  and  for  which  he  threatens  to  kill  the  judge.  He  after- 
wards goes  to  the  judge^s  house  and  shoots  him  dead.^ 

XI.  The  question  is  whether  B  or  some  one  else  is  the  murderer  of 
B's  wife.  The  fact  that  B  and  his  wife  had,  one  year  previous  to  the 
killing,  quarrelled  and  separated,  is  relevant  as  showing  a  motive  in  B.» 

XII.  G  wishes  to  marry.  G's  parents  oppose  the  match.  G  poisons 
her  parents.* 

>  Johnson  v.  State,  17  Ala.  622.  «  Stewart's  Case,  19  How.  St.  Tr. 

*  People  V.  Green,  1  Park.  C.  C  179.  And  see  People  v.  Breen.  4 
32.  Park.  C.  C.  380. 

«  Johnson  v.  State,  17  Ala.  622.  '  Chlslle's  Case,  9  Leg.  Obs.  186. 

*  Com.  V.  Fuller,  2  Wheel.  Cr.        «  Baalam  v.  Stote,  17  Ala.  451. 
Cas.  223.  •  Margaret   Gottfried's   Case,   4 

•People  V.  How,  2  Wheel.  Cr.  Leg.  Obs.  101;  B.  v.  Blandy,  18 
Cas.  223.  How.  St.  Tr.  1117. 
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Xin.  B  i»  on  trial  for  an  attempt  to  murder  W.  The  fact  that  B  has 
been  criminally  intimate  with  W's  wife,  and  has  been  sued  for  the  sedac- 
tion  by  W,  is  relevant.^ 

Ill  case  I.  it  was  said:  **The  motive  which  induces  the 
commission  of  the  highest  offenses,  and  especially  of  the 
crime  of  murder,  is  always  required  to  be  ascertained.  And 
here  we  are  constrained  to  say  that  in  the  case  under  consid- 
eration, the  motive  is  but  too  clearly  found  in  the  testimony 
of  Nancy  H ;  to  this  woman  the  convict  had  made  offers  of 
marriage,  and  when  she  says  that  in  those  offers  she  gave 
him  no  great  encouragement,  we  are  led  to  the  conclusion 
that  his  marriage  to  the  deceased  wa«  the  great,  if  not  the 
only,  objection ;  and  experience  has  shown  that  men,  unre- 
strained by  a  sense  of  religious  and  moral  obligation  when 
placed  in  this  situation,  have  been  impelled  to  the  perpetra- 
tion of  the  most  deadly  crimes."  And  in  a  similar  case  the 
court  said:*'*  *'The  defetndant  was  charged  with  the  murder 
of  his  wife.  The  marital  relation  existing  between  them 
furnished  a  strong  presumption  in  favor  of  his  innocence. 
In  the  absence  of  proof  to  the  contrary,  it  was  to  be  pre- 
sumed that  he  loved  her  and  would  protect  her.  It  was  im- 
portant, therefore,  for  the  prosecution,  if  it  could,  to  repel 
this  presumption  by  proof  that  the  defendant  had  disre- 
garded the  claims  of  connubial  duty.  For  this  purpose  evi- 
dence tending,  however  slightly,  to  show  an  alienation  of 
affection — any  thing  from  which  a  jury  might  infer  a  desire 
to  be  free  from  the  burden  of  one  who  was  no  longer  the 
object  of  regard,  was  competent.  Suppose  it  could  have 
been  proved  that  the  defendant  had  said  that  he  hated  his 
wife,  and  wished  to  be  rid  of  her,  would  any  one  doubt  that 
this  might  be  proved  to  rebut  the  presumption  that  he  loved 
her?  So  any  conduct  or  declaration  evincing  unkindness  or 
disrespect,  though  less  decisive  in  their  character  as  evidence, 
were  admissible  as  tending  to  show  the  state  of  the  defend- 
ant's feelings  towards  his  wife.'' 


*  Bateman  ▼.  State,  1  South.  Rep.        ^  People  v.  Hendrickson,  1  Park. 
172  (Kiss.).  C.  C.  415. 
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In  case  IV.  the  ruling  of  the  Connecticut  court  in  Stale 
V,  Watkins  was  approved.  ''It  is  stated,"  said  the  court, 
**that  this  decision  produced  surprise.  But  the  point  we 
have  to  discuss  is  not  the  same  that  was  decided  by  the 
Supreme  Court  of  Connecticut.  K  it  were  it  is  probable 
we  should  concur  in  opinion  with  that  court,  and  hold  also 
that  it  was  evidence  of  a  motive  for  the  murder  of  his  wife. 
In  this  case  the  prisoner  applied  to  a  woman  for  permission 
to  visit  her  daughter.  There  can  be  no  doubt  about  the 
criminal  object  of  his  visits.  He  was  denied  the  privilege 
because  he  was  a  married  man ;  there  was  no  other  objec- 
tion. Now,  there  was  an  object  of  desire,  of  criminal  de- 
sire, but  his  wife  stood  between  him  and  it.  This,  as  a 
motive  for  her  destruction,  was  clearly  admissible  in  evi- 
dence, because  motives  for  every  crime  may  be  proved." 

In  case  V.  the  jury  were  told:  "Where  a  murder  is 
charged  and  the  evidence  is  wholly  circumstantial,  then  it 
is  always  peculiarly  proper  to  look  at  the  motive.  And  in 
all  cases  you  will  naturally  seek  for  the  motive.  And  where 
the  proof  is  circumstantial,  and  there  be  doubt  about  the 
circumstances,  then  it  becomes  most  important  to  examine 
into  the  motive.  If,  however,  the  evidence  of  murder  by 
design  be  direct  and  positive,  then  the  guilt  is  established 
without  looking  further.  And  in  all  these  cases  a  question 
as  to  the  adequacy  of  motive  almost  always  arises.  It  is 
claimed  generally  that  the  motive  was  inadequate,  that  it  is 
not  sufficient  to  induce  to  the  commission  of  murder.  But 
all  this  must  depend  on  the  peculiar  circumstances  of  each 
case,  and  the  peculiar  character  of  the  accused.  There  is 
no  motive  which,  to  the  mind  of  an  honest  man,  can  be 
adequate  to  the  commission  of  crime;  and  just  in  propor- 
tion as  the  mind  is  debased  and  immoral,  to  that  extent  the 
motive  may  be  less  which  induces  the  criminal  act.  Hence, 
there  can  be  no  one  rule  for  all  cases,  as  regards  adequacy 
of  motive,  it  must  depend  on  the  moral  character  of  the 
person  accused  in  each  case.  The  worse  it  is  the  less  the 
motive  which  will  tempt  to  the  commission  of  crime.  It  is 
urged,  and  very  plausibly  on  the  part  of  the  prisoner,  that 
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the  relation  existing  between  him  and  the  deceased  forbids 
the  supposition  that  he  could  have  murdered  her ;  that  they 
were  just  married,  and  had  barely  entered  on  that  important 
and  interesting  relation  in  life,  and  that  it  could  not  be 
supposed,  under  the  circumstances  detailed,  that  the 
prisoner  could  for  a  moment  have  entertained  the  idea  of 
taking  the  life  of  the  young  woman  whom  he  had  so  re- 
cently sworn  at  the  altar  to  love,  cherish  and  protect. 
This  consideration  has  weight,  and  you  are  to  consider 
carefully  this  and  all  other  circumstances  favorable  to  the 
prisoner,  and  to  give  them  their  full  and  due  weight,  com-, 
paring  them  at  the  same  time  with  the  other  evidence  in 
the  case.  It  is  urged  by  the  prosecution  that  the  prisoner's 
acquaintance  with  the  girl  he  afterwards  married  was  of 
short  duration ;  that  he  had  known  her  but  a  few  weeks ; 
that  in  fact  he  man'ied  her  a  week  before  the  time  ap- 
pointed. And  it  is  claimed  that  the  marriage  was  not 
agreeable  to  other  members  of  his  family,  *  *  *  And 
it  is  claimed  on  the  part  of  the  prosecution  that  they  have 
proved  that  there  was  a  bad  feeling  existing  on  the  part  of 
the  mother  of  the  prisoner  in  regard  to  this  marriage  of  her 
son.  *  *  *  Now  this  is  evidence — ^legitimate  evidence. 
You  are  to  say  to  what  weight  it  is  entitled.  *  *  *  It 
is  urged  by  the  prosecution,  also,  that  this  match  thus 
hastily  and  prematurely  entered  into  did  not  indicate  that 
desirable  and  abiding  affection  which  is  supposed  to  be  in- 
compatible with  the  feeling  that  induced  the  commission  of 
this  crime ;  and  that  a  former  attachment  to  Miss  Godf rev 
(the  same  one  that  went  with  him,  after  his  marriage,  on 
the  sleigh  ride),  still  lingered  about  the  prisoner,  and 
prompted  him,  in  connection  with  his  interview  with  his 
mother,  to  the  commission  of  the  act  for  which  he  is 
arraigned.  You  must  look  at  this  question  of  motive  and 
give  it  due  weight." 

In  case  YI.  it  was  said:  *'This  was  evidence  tending  in 
no  inconsiderable  degree  to  prove  that  he  had  become  tired 
of  his  wife,  and  hence  had  a  motive  for  putting  her  out  of 
the  way.      It  is  clear  that  the  crime  of  willful  murder  had 
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been  couiiuitted  by  some  one.  This  having  been  estab- 
lished, and  the  prisoner  being  charged  with  the  crime,  every 
ground  from  whirh  a  motive  could  arise  may  be  proved 
against  him.  It  is  not  necessary  to  speak  at  present  of  the 
weight  of  such  a  circumstance.  With  regard  to  the  grounds 
from  which  a  motive  may  be  inferred,  we  may  remark  that 
the  law  has  never  limited  them,  and  never  can  limit  them, 
in  number  or  kind,  and  it  is  immaterial  whether  the  motive 
be  wealth,  as  if  the  slayer  should  become  entitled  to  an 
estate  by  reason  of  the  death  of  the  party  slain,  or  to  get 
the  party  slain  out  of  the  way  for  any  other  purpose,  as  to 
prevent  him  from  giving  evidence  in  a  cause.  No  matter 
what  the  object  in  view,  if  it  can  form  a  motive  for  the  act 
it  may  go  to  the  jury.  On  the  one  hand,  the  jury  should 
receive  it  always  with  caution ;  but  on  the  other,  it  need 
not  be  such  a  ground  for  motive  iis  might  be  deemed  su£5- 
cient  to  induce  a  just  and  honest  man  to  perpetrate  a  high 
crime/' 

On  the  trial  of  case  IX.,  in  charging  the  jury,  the  judge 
said:  '*Very  strange  causes,  it  must  be  confessed,  for  the 
pannel's  (prisoner)  conceiving  a  violent  and  even  a  mortal 
enmity  against  Glenure.  And  yet  nothing  is  more  certain 
than  that  violent  offense  may  be  taken  where  no  just,  or  even 
plausible  cause  for  it  hath  been  given ;  and  from  the  first 
murder  recorded  in  sacred  history  down  to  this  now  in  ques- 
tion, often  hath  it  happened  that  wicked  men  have  hated 
their  brothers  without  a  cause,  that  is  without  a  reason  or 
just  cause,  though  there  was  always  an  occasion  or  motive, 
such  as  it  was,  for  the  hatred  being  conceived.  Again,  it  is 
to  be  considered  that  occasions  of  offense  operate  differ- 
ently, according  to  the  education,  temper  and  character  of 
the  party  who  meets  with  them ;  and  we  have  now  heard 
from  the  evidence  in  this  trial  what  a  wrong  way  of  thinking 
this  unfortunate  pannel  is  ]>ossessed  of  in  holding  it  to  be 
a  cause  of  mortal  enmity  that  a  man  should  be  removed  by 
another  from  his  farm  or  possession  which  he  hath  no  man- 
ner of  title  to  hold  or  retain,  which  is  a  prejudice  or  delu- 
sion  that  in  a  lower  degree  prevails  elsewhere,  but  seems  to 


RULE  103.]    PRESUMPTIONS  IN  DISFAVOR  OF  INNOCENCE.    585 

be  in  a  particular  manner  prevalent  in  the  Highlands,  and 
was  the  cause  of  the  attempt  made  by  the  Macphersons  to 
assassinate  Glenbucket  some  years  ago,  as  well  as  the  cause 
of  the  horrid  murder  into  which  you  are  now  inquiring." 

Case  X.  occurred  in  Scotland  in  the  year  1689,  the  victim 
being  Sir  John  Lockhart,  Lord  President  of  the  Scottish 
Court  of  Session.  Instances  of  this  kind  of  motive  are 
few,  the  most  recent  being  the  killing  of  Judge  Elliott,  of 
the  Court  of  Appeals  of  Kentucky,  by  a  man  named 
Buford,  who  had  been  unsuccessful  in  a  case  before  that 
tribunal,  three  or  four  years  ago.  More  fortunate  than 
Chislie,  the  murderer  of  the  Lord  President,  was  Buford. 
Chislie's  sentence  was  *<that  he  be  carried  on  a  hurdle  from 
the  Talbooth  of  Edinburgh  to  the  Market  Cross,  on  Wednes- 
day, the  3d  of  April  inst.  (Jie  was  tried  on  the  31st  of  the 
previous  month),  and  there,  between  the  hours  of  two  and 
four  of  the  afternoon,  to  have  his  right  hand  cut  off  alive, 
and  then  to  be  hanged  upon  a  gibbet  with  the  pistol  about 
his  neck  with  which  he  committed  the  murder.  His  body 
to  be  hung  in  chains  between  Leith  and  Edinburgh ;  his 
right  hand  fixed  on  the  west  fort,  and  his  movable  goods  to 
be  confiscated."  •  Buford  was  sent  to  an  asylum,  which  he 
voluntarily  left  after  a  few  months. 

'*When,"  it  was  said  in  case  XI.,  "a  crime  has  been  com- 
mitted and  circumstances  point  to  the  accused  as  the  guilty 
agent,  then  proof  of  a  motive  to  commit  the  offense,  though 
weak  and  inconclusive  evidence  is  nevertheless  admissible. 
On  the  other  hand,  the  total  absence  of  all  motive  or  reason 
why  the  accused  should  do  the  act  nmst  always  operate 
strongly  in  his  favor  where  the  inquiry  is  whether  the 
accused  peipetrated  the  deed,  and  the  evidence  to  prove  his 
guilt  is  circumstantial  only.  But  it  must  be  apparent  that 
if  a  motive  be  evidence  in  such  cases,  to  be  weighed  by  a 
jury,  then  evidence  tending  to  prove  the  existence  of  the 
motive  can  not  be  rejected.  It  may,  however,  be  well  to 
remark  that  a  jury  can  not  be  too  cautious  in  attaching  im- 
portance to  such  evidence,  for  if  the  motive  itself  is  a  weak 
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and  inconclusive  circumstance,  how  much  less  conclusive 
is  the  evidence  which  only  tends  to  prove  the  existence  of 
the  motive?  Such  evidence,  however,  can  not  be  wholly 
rejected;  it  must  go  to  the  jury,  but  they  should  be 
guarded  as  to  the  importance  they  attach  to  it.  The  testi- 
mony objected  to  shows  that  the  prisoner  and  the  deceased 
had  lived  together  as  husband  and  wife,  but  about  a  year 
before  the  homicide  had  quarreled  and  separated,  and 
there  was  no  proof  to  show  that  their  relations  had  been 
restored  or  that  a  reconciliation  between  them  had  ever 
taken  place.  The  evidence,  therefore,  tended  to  prove  a 
state  of  ill-feeling  or  hatred,  from  which  not  unfrequently 
springs  the  spirit  of  revenge  for  either  fancied  or  real 
wronjgs.  Had  there  been  no  other  circumstances  implicat- 
ing the  accused  as  the  guilty  agent,  such  proof  could  have 
had  no  legitimate  influence,  and  might  well  have  been  re- 
jected. But  as  other  circumstances  did  exist  pointing  to 
the  prisoner  as  the  perpetrator  of  the  crime,  the  court  vio- 
lated no  rule  of  law  in  admitting  it  to  the  jury.  It  is, 
however,  urged  that  if  the  two  quarrel,  and  subsequently 
are  reconciled  to  each  other,  the  law  will  not  presume  that 
malice  exists  between  them.  This  is  true,  and  the  law 
probably  would  not  have  presumed  malice  or  even  ill-feeling 
between  the  prisoner  and  the  deceased  from  their  former 
relations  and  their  quarrel  and  separation.  But  there  is 
a  wide  difference  between  the  presumptions  of  law  and  the 
presumptions  of  fact.  The  law  draws  no  presumption  or 
inference  but  from  facts  which,  unexplained,  are  conclusive 
of  guilt.  But  presumptions  of  fact  are  to  be  drawn  by  the 
jury,  and  every  fact  that  tends  to  prove  the  guilt  or  to 
prove  any  fact  that  is  evidence  of  guilt,  however  conclusive 
such  fact  may  be,  is  admissible  evidence.  The  prisoner 
could  have  destroyed  the  entire  weight  of  this  evidence  by 
proving  that  subsequent  to  his  quarrel  and  separation  from 
the  deceased  a  reconciliation  had  taken  place,  if,  indeed, 
such  had  been  the  case.  This,  however,  he  did  not  attempt 
to  do." 
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c. 

I.  R.is  a  clergyman,  who,  while  in  another  and  former  parish,  bad 
sednced  a  girl  and  got  her  with  child.  One  dav  this  girl  appears  at  R's 
house,  demands  money,  and  threatens  to  expose  him.  R  takes  her  to 
his  room  and  cuts  her  throat  with  a  razor. ^ 

II.  C  is  indicted  for  the  murder  of  H.  The  fact  t^at  C  had  previously 
employed  H  to  murder  one  P,  shows  a  motive  for  the  crime,  and  is  rele- 
vant.« 

III.  D  is  indicted  for  the  murder  of  W.  The  fact  that  D  had  previ- 
ously been  implicated  in  the  murder  of  E,  and  that  W  was  at  the  time 
of  his  death  endeavoring  to  discover  the  murderers  of  £,  is  relevant  as 
showing  a  motive." 

IV .  T  is  Indicted  for  the  murder  of  W,  a  female.  The  fact  that  T  bad 
previously  maintained  criminal  relations  with  W  is  relevant  on  the  ques- 
tion of  motive.^ 

y.  The  question  is  whether  M  is  the  murderer  of  R.  The  fact  that 
R  and  M  were  under  indictment  together  for  larceny,  and  that  R  had 
turned  Staters  evidence  before  the  murder,  is  relevant  as  showing  a 
motive  in  M  to  kill  R.« 

YI.  S  is  indicted  for  the  murder  of  L,  who  was  married  to  S^s  sister. 
The  fact  that  S  and  his  sister  had  been  guilty  of  incest,  which  was  known 
to  L,  shows  a  motive  and  is  relevant.* 

BUIiE  104. — Proof  of  opportunity  possessed  by  the 
accused  to  cominit  the  crime  may  raise  an  infer- 
ence  that  he  is  the  criminal  (a)«  But  another 
may  hare  had  a  better  opportunity  than  even  the 
accused;  and  the  possibility  of  such  a  circum* 
stance  should  weaken  the  presumption  (B). 

IlluMtratio7is. 

A. 

I.  A  is  indicted  for  poisoning  B.  The  fact  that  A  lives  in  the  xame 
boiue  with  B,  and  had  opportunities  for  tampering  with  his  food  and 
drink,  to  relevant.^ 

>  Reimbaaer*8  Case,  3  Leg.  Obs.  *  Turner  v.  Com..  HH  Pa.  Ht.  r>4. 

342.    And  see  R.  v.  Richardson.  *  State  v.  Morris.  84  N.  C.  756. 

Borr.  Cir.  £v.  243.  *  People  v.  Stout.  4  Park.  71. 

'  Rex  V.  Cleves,  4  C.  A  P.  221 .  ^  Burr.  Ev.  356. 

*  Donn  V.  State.  2  Ark.  227. 
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II.  T  ig  indicted  for  entering  U's  room  in  the  night  and  stealing  hie 
money.  The  fact  that  T  is  a  lodger  in  the  same  hoase  is  relevant  as 
showing  an  opportnnity.^ 

in.  8  is  found  dead  in  a  bouse.  R  is  seen  coming  out  of  the  house 
with  a  bloody  sword  in  bis  hand.  The  presumption  is  that  R  has  killed 
S.    This  is  the  violent  presumption  of  Sir  Edward  Coke.' 

IV.  H  is  indicted  tof  the  murder  and  robbery  of  A.  It  is  proved 
that  some  months  before  H  said  to  a  witness :  ^^DonU  you  reckon  that 
if  any  one  was  to  run  in  on  old  man  A  he  would  get  a  handful  of  money ?^^ 
This  declaration  is  relevant  ns  showing  opportunity  and  knowledge.' 

B. 

I.  One  Sunday  morning  when  the  whole  of  a  household  except  T,  a 
female  servant,  was  absent  at  church,  the  house  was  robbed  and  a  small 
cabinet  containing  jewels  and  gold  coin  to  a  very  large  amount  taken 
and  carried  away.  T  maintained  that  no  one  had  entered  or  gone  out  of 
the  house  during  the  time  of  the  family *b  absence.  T  was  convicted  of 
the  robbery.  Many  years  after  as  T,  having  served  out  her  sentence, 
was  going  through  the  market,  a  butcher  tapped  her  on  the  shoulder 
and  said  in  a  half  whisper  and  an  ironical  tone  of  voice :  ^^Ah !  what  a 
creature  is  a  naked  woman. ^'  T,  remembering  that  she  had  made  that 
remark  to  herself  on  the  morning  of  the  robbery,  the  butcher  was 
arrested.  He  confessed  that  his  master  served  the  house  with  meat,  and 
having  forgotten  to  take  some  minced  veal  home  on  Saturday  evening, 
as  he  should  have  done,  he  carried  it  In  a  large  basket  on  Sunday  morn- 
ing. The  family  had  gone  to  church ;  T  was  upstairs,  and  setting  the 
meat  in  the  usual  place,  be  pretended  to  go  directly  out  and  to  shut  the 
door  after  him,  instead  of  which  he  shut  himself  in,  and  pulling  ofi  his 
shoes  crept  softly  up  to  the  garret  waiting  for  T  to  come  up  to  her  room. 
T  presently  came  up  to  change  her  clothes,  and  unconscious  that  any 
human  being  was  near  her,  being  entirely  undressed  and  contemplating 
her  naked  figure,  uttered  the  exclamation  above,  which  being  plainly 
overheard  by  the  butcher,  he  immediately  went  through  the  house  and 
took  what  he  wanted,  escaping  by  the  back  door  before  T  was  through 
hei'  toilet.^ 

II.  A  female  servant  was  charged  with  having  murdered  her  mistress. 
No  persons  were  in  the  house  but  the  deceased  and  the  prisoner,  and  the 
doors  and  windows  were  closed  and  secured  as  usual.  The  presumption 
being  that  no  one  else  could  have  had  access  to  the  bouse,  the  prisoner 
was  convicted  and  executed.  It  afterwards  appeared  by  the  confession 
of  one  of  the  real  murderers  that  they  had  gained  admittance  Into  the 

» Id.  367.  *  Taantje's  Case,  Phill.  Circ.  Bv. 

«  Coke  Litt.  6d.  XXXVm. 

3  State  V.  Howard,  82  N.  C.  627. 
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house,  which  was  sitaated  In  a  narrow  street  by  means  of  a  board  thrust 
across  the  street  from  an  upper  whidow  of  an  opposite  house  to  an  upper 
window  of  that  in  which  the  deceased  lived;  and  that  having  com- 
mitted the  murder  they  retreated  the  same  way,  leaving  no  traces  behind 
them.> 

BUIiSi  105.— ~A  former  attempt  by  the  accused  to  per- 
petrate the  same  crime  in  the  same  or  in  a  differ- 
ent manner,  is  relevant  on  the  question  of  his 
STuilt  of  the  later  crime. 

IlltMtrations. 

I.  A  is  indicted  for  poisoning  his  wife  by  giving  her  laudanum.  The 
fact  that  A  had  on  a  former  occasion  given  her  laudanum,  which  made 
her  sick,  is  relevant.' 

n.  A  is  charged  with  setting  fire  te  his  house  in  order  to  obtain  the 
insurance  money.  The  fact  that  A  had  previously  set  Are  to  his  house, 
or  that  fire  bad  previously  occurred  there,  is  relevant.^ 

ni.  Z  is  charged  with  poisoning  A,  her  husband.  The  fact  that  Z 
had  previously  put  poison  in  the  food  of  the  family,  is  relevant.^ 

IV.  y  is  indicted  for  shooting  at  P  with  intent  to  kill  him.  Proof 
that  V,  at  a  previous  time,  had  shot  at  P  is  relevant.^ 

y.  D  is  charged  with  having  willfully  set  fire  to  a  hay  stack.  The 
fact  that  on  a  previous  day  the  rick  was  seen  to  be  on  Are,  and  D  to  be 
near  it,  is  relevant.' 

In  case  I.  it  was  said:  <*If  his  former  attempt  to  poison 
his  wife  had  been  proved  by  a  witness  on  the  trial,  the 
question  of  the  admissibilitj^  of  the  evidence  would  have 
been  different.  It  might  then  have  been  very  material  to 
inquire  whether  he  gave  her  the  poison  for  which  she  is 
indicted  innocently  or  criminally.  It  is  very  usual  for  the 
head  of  a  family  to  administer  medicine  in  the  domestic 
circle,  but  in  doing  so,  if  he  should  poison  the  patient,  his 
intention  would  be  very  material.  In  such  case  it  would 
deserve  consideration   if  a  former  attempt  to   poison  the 

1  Best  £v.,  sec.  453.  215;  Mrs.  Arden^s  Case.  5  Leg.  Obs. 

*  Johnson  v.  State,  17  Ala.  622.        59. 

«  Beg.  V.  Gray.  4  F.  A  F.  1102.  »  B.  v.  Voke,  R.  &  R.  631. 

*  R.  V.  Gearing,  18  L.  J.  (M.  C.)        •  R.  v.  Dorsett,  2  C.  A  K.  306. 
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patient  might  not  be  proved,  although  of  itself  a  distinct 
felony,  for  the  purpose  of  showing  his  guilty  knowledge  in 
the  last  instance." 

BULiE  106.— Preparations  on  the  part  of  the  accased 
to  accomplish  the  crime  charsred  (a),  or  to  pre- 
vent its  discovery  (b),  or  to  aid  his  escape  (c), 
or  to  avert  suspicion  from  himself  (d),  are  like- 
wise relevant  on  the  question  of  his  gruilt. 

Illustrations. 

A. 

I.  A  U  accused  of  the  murder  of  B  by  poison ;  0  of  the  marder  of  D 
by  shooting:  £  of  committing  a  burglary;  F  of  arson;  G  ol  oomiter- 
f  el  ting.  The  fact  that  A  had  previously  purchased  some  poison;  that 
C  had  bought,  borrowed  or  stolen  a  gun  or  pistol ;  that  £  had  procured 
an  ax,  a  picklock,  or  a  dark  lantern ;  that  F  had  procured  a  quantity  of 
turpentine ;  that  G  had  made  an  instrument  to  manufacture  coin,  are 
relevant  and  raise  an  inference  of  fact  of  guilt  in  each  case.^ 

II.  K  is  accused  of  the  murder  of  A  by  stabbing  him.  The  fact  that 
K  had  previously  taken  a  sword  to  a  cutter,  telling  him  that  he  wanted 
it  ground  ^'as  sharp  as  a  carving  knife,'*  as  he  wished  to  use  it  as  a 
carving  knife.  Is  relevant.' 

UI.  F  is  accused  of  the  murder  of  W  by  shooting  him  with  a  pistol. 
The  fact  that  F,  a  few  days  prior,  had  procured  a  pistol  and  had  spent 
some  time  practicing  at  a  mark,  is  relevant." 

IV.  S  was  indicted  for  murdering  R  by  Shooting.  The  fact  that  a 
day  or  two  previous  S  had  borrowed  a  gun  from  a  friend,  stating  that 
he  wanted  it  to  kill  deer  with,  is  relevant.^ 

B. 

I.  An  innkeeper  and  his  wife  are  accused  of  the  murder  of  a  guest. 
It  is  shown  that  the  night  the  murder  was  committed  they  sent  the 
maid- servant  out  of  the  house,  and  when  she  returned  made  her  sleep 
in  another  part  of  the  building.    This  is  relevant.' 

^  See  cases  passim,    R.  v.  Hill,  20  ^  Scrangeway's  Case,  5  Leg.  Obs. 

How.  St.  Tr.  1317;    People  v.  Per-  91. 

verelly.  Burr.  Ev.  347.  *  Drayne's  Case,  6  Leg.  Obs.  123: 

•R.  V.  Corder,  Phlll.  Tr.  221.  Ferris's   Case,   19    How.    St.    Tr. 

'Com.  V.  Fuller,  2  Wheel.  223;  904. 
R.  V.  Barbot,  18  How.  St.  Tr.  1261. 
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c. 

I.  A  was  charged  with  the  murder  of  T.  The  fact  that  the  day  before 
the  murder  A  had  drawn  a  quantity  of  money  from  a  bank  in  which  he 
had  it  on  deposit,  is  relevant  as  raising  an  inference  that  he  was  prepar- 
ing to  escape,  if  necessary,  from  the  country.^ 

D. 

I.  B  and  P  lived  in  the  same  house,  and  the  former,  while  sitting  one 
evening  in  his  parlor^  was  shot  by  a  pistol  in  an  unseen  hand.  A  few 
evenings  before,  and  while  B  was  away  from  home,  a  loaded  gun  or 
pistol  had  been  discharged  into  the  room  in  which  the  family,  when  at 
home,  usually  sat  and  passed  their  evenings.  This  shot,  P  claimed  at 
the  time,  had  been  fired  at  him,  but  it  turned  out  to  have  been  fired  by 
him.* 

II.  A  is  accused  of  the  murder  of  B<r<  It  is  proved  that  A,  some  time 
previous,  had  spread  a  rumor  that  on  account  of  ill-health  B  would  not 
be  liliely  to  live  very  long.^ 

III.  S  was  charged  with  the  murder  of  T.  On  the  night  of  the  murder 
S  left  a  friend  at  his  lodgings,  getting  him  there  secretly,  so  that  the 
people  of  the  house  would  think  S  at  home  when  he  was  absent.  This 
is  relevant.^ 

In  case  I.*  P's  object  in  representing  that  the  first  shot 
was  fired  by  himself  was  to  induce  B,  the  servants  and  the 
officers  of  the  law,  who  would  subsequently  be  called  on 
to  investigate  the  crime,  to  believe  that  assassins  were 
prowling  around  the  building,  and  to  lay  upon  them  the 
guilt  of  the  killing  of  B. 

The  object  of  such  statements,  as  in  case  II*,  is  to  pre- 
pare the  minds  of  the  friends  and  neighbors  of  the  deceased 
for  the  event,  and  by  diminishing  surprise  to  prevent  inves- 
tigation into  its  cause. 

Sab-Bale  1 . — But  no  inference  of  guilt  will  arise  where 
the  preparations  may  have  been  innocent  (A),  or  for 
the  execution  of  something  different,  though  illegal 

'  Adams-  Case,  11  Leg.  Obs.  415.        **  Strangeway's  Case,  5  Leg.  Obs. 
*. Patch's  Case,  London,  1S06.  91. 

sBestEv.,  §455. 
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^  (b),  or  where  the  crime  for  the  execution  of  which 
the  preparations  were  made  may  have  been  subse- 
quently frustrated  or  voluntarily  abandoned  (c). 

Illustrations, 


A. 

I.  A  is  indicted  for  murdering  B  by  poiBoning  him.  It  appears  that 
shortly  before  A  purchased  a  quantity  of  poison.  This  raises  an  infer- 
ence of  guilt.  But  it  appears  that  A  had  purchased  the  poison  for  no 
other*  reason  than  to  kill  vermin.  This  OYerthrows  the  inference  of 
guilt.i 

II.  A  is  accused  of  the  murder  of  B.  It  is  proved  that  A  some  time 
previous  had  spread  a  rumor  that  on  account  of  ill- health  B  would  not 
foe  likely  to  live  long.  It  turns  out  that  A  was  really  speaking  the  con- 
viction of  his  own  mind.    This  destroys  any  inference  of  guilt.* 

B. 

I.  A  is  found  killed  by  a  bullet  from  a  gun.  It  is  proved  that  B,  a 
neighbor,  had  purchased  a  gun  the  day  before,  and  another  neighbor,  C, 
is  found  with  a  gun  in  his  possession.  The  facts  that  B  had  purchased 
the  gun  for  the  purpose  of  poaching,  or  that  C  had  stolen  the  gun  to  go 
hunting  with,  explain  the  circumstances.' 

C. 

I.  A  prepares  poison  with  which  to  kill  D.  Before  he  uses  it  he  re- 
pents of  his  crime  and  abandons  the  idea  of  killing  D.  This  overthrows 
the  inference  arising  from  the  purchase  of  the  poison.** 

II.  B  was  an  innkeeper.  One  night  one  H  put  up  at  B^s  inn,  having, 
before  he  retired  to  bed,  remarked  that  he  was  carrying  with  him  a  large 
sum  of  money.  Two  guests  in  an  adjoining  room  were  wakened  in  the 
middle  of  the  night  by  groans,  and  rushing  into  H^s  room  found  H  wel- 
tering in  blood  and  a  man  standing  over  him  with  a  dark  lantern  in  one 
hand  and  a  knife  in  the  other.  On  being  seized  the  man  turned  out  to  be 
B,  and  he  was  tried  and  executed,  though  maintaining  his  innocence  to 
the  last.  Afterwards  It  was  established  that  the  murder  had  been  com- 
mitted by  A^s  servant,  who  bad  left  the  room  but  a  few  seconds  before 
B  entered  it  for  the  same  purpose.'^ 

1  Best  Ev.,  §  466.  «  Best  £v.,  §  457. 

'  Supra,  <  Bradford's  Case,  Phillips'  Oases 

3  Best  Ev.,  §  456.  on Circumstancial Evidence.XXVI. 
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RULE  107.— -Threats  or  expressions  of  ill-will  on  the 
part  of  the  accased  concerningr  the  victim  are 
relevant  on  the  question  of  his  srailt* 

Illustrations. 

I.  W  is  charged  with  the  murder  of  A.  The  fact  that  W  had  been 
heard  to  say  of  A  that  he  ^48  a  cursed  villi  an  and  the  greatest  enemy  I 
haye/^  is  relevant.^ 

II.  A  son  is  accused  of  murdering  his  father.  He  has  been  heard  to 
declare  that  **he  hated  his  father  these  six  or  seven  years. ^^  This  is  rele* 
▼ant.' 

III.  A  woman  and  her  paramour  were  accused  of  murdering  her  hus- 
band. She  had  been  heard  to  say  of  her  husband  that  *^she  lived  a  most 
unhappy  life  with  him,  and  she  wished  him  dead,  or  if  that  could  not  be 
she  wished  herself  dead.^^    This  is  relevant.^ 

IV.  H  is  accused  of  murdering  J.  The  fact  that  before  the  murder 
H  was  beard  to  say  of  J :  '^He  deserves  to  have  his  throat  cut,"  Is  rele- 
vant."* 

V.  J  is  indicted  for  the  murder  of  W.  The  fact  that  J  some  time  pre- 
vious had  said  that  he  intended  to  ^4ay  for  W  if  he  froze  the  next  Satur- 
day night,''  is  relevant.^ 

VI.  H  is  charged  with  the  murder  of  M.  H  has  been  heard  to  say 
of  M:  '*If  he  don't  do  as  he  has  agreed  I  will  kill  him.'*  This  is  rele- 
vant.* 

VII.  A  woman  was  charged  with  the  murder  of  her  husband.  She 
had  previously  expressed  her  hatred  of  him  and  said :  ^*If  she  had  a  dose 
she  would  give  it  to  him."    This  is  relevant.^ 

VIII.  ^  S  was  found  dead  in  a  w^ell.  It  is  proved  that  some  time  pre- 
vious T  had  said  that  he  would  put  S  'Mn  the  well  for  two  coppers." 
This  is  relevant  on  the  trial  of  T  for  the  murder  of  S.^ 

IX.  R  is  indicted  for  the  murder  of  S.  Before  the  murder  R  was 
heard  to  say  of  S :  ^^I  will  kick  hell  out  of  her.  I  will  break  her  damned 
neck."    This  is  relevant.' 


»  People  V.  How,  2  Wheel.  416.  *  People  v.  How,  2  Wheel.  Cr. 

» R.  V.  Standsfield,  11  How.  St.  Cas.  412. 

Tr.  1397.  7  R.  V.  Ogllvle,  19  How.  St.  Tr. 

8  R.  V.  Ogilvie,  19  How.  St.  Tr.  1273. 

1290.  ^  Mrs.  Spooner's  Case,  2  Cband. 

♦  R.  V.  Harrison,  12  How.  St.  Tr.  Cr.  Tr.  14. 

841.  »  State  v.  Reed,  (52  Me.  130. 

'Jim  V.  State,  5  Humph.   146; 
Republican  v.  Rob,  4  Dall.  145. 
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In  case  IX*  it  was  said:  ' 'Threats are  significant.  Out  of 
the  abundance  of  the  heart  the  mouth  speaketh.  Threats 
unexecuted  amount  to  nothing,  but  when  the  thing  threat- 
ened is  done,  and  is  done  as  it  was  threatened,  then  the  fact 
of  the  threat  becomes  an  article  of  circumstancial  evidence 
tending  to  inculpate  the  person  threatening.  'I  will  break 
her  damned  neck.'  The  dislocated  neck  of  the  victim  of 
wrath  and  violence,  her  beaten  and  bruised  body,  show  that 
what  was  threatened  was  done.  The  question  is  was  it  done 
by  the  prisoner  who  thus  threatened,  or  by  some  one  else 
from  whose  lips  no  threats  proceeded." 

Sab-Bale  1. — But  threats ,  though  made  by  the  accused, 
are  no  evidence  of  his  guilt  where  a  person  other 
than  himself  may  have  carried  them  out. 

Illustrations, 


I.  A  woman  of  bad  character  one  day  in  the  open  street  threatened  a 
man  who  had  provoked  her  in  some  way  that  he  ^*woaId  get  his  hams 
cut  across  for  him  before  long.**  A  short  time  afterwards  this  man  was 
found  dead  with  his  hams  cut  across.  The  inference  was  that  the  w^oman 
had  killed  him,  and  she  was  conyicted  and  executed.  Afterwards  tbe 
true  murderer  confessed  the  crime — an  enemy  of  the  victim  who.  hap- 
pening to  hear  the  threat  uttered  as  he  was  passing  along  the  street, 
took  advantage  of  the  circumstance  to  carry  out  his  revenge  in  the  man- 
ner described  by  the  woman,  well  assured  that  the  w^oman's  bfid  char- 
acter would  immediately  direct  towards  her  the  attention  of  the  officers 
pf  justice.^ 

II.  A  landlord's  life  is  threatened  by  exasperated  tenants  and  debtors. 
The  landlord  is  subsequently  murdered  by  a  debtor  who  has  made  no 
open  threats.' 


RULE  108* — Possession  by  the  accased  of  the  means 
for  committinflT  the  crime  chargred  may  raise  a 
presumption    of   his    gruilt  (a).      And   this  pre- 


1  Best  Ev.,  §  458,  note.  man  by  Prof.  Webster.    Best  Ev. 

>  This  was  the  fact  in  the  cele-     (Morg.  Ed.),  §  458,  note, 
brated  case  of  the  killing  of  Park- 
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sumption  is  strengrthened  or  weakened  accordingr 
to  the  oecapation,  character  or  sex  of  the  accused 

(B). 

lUuatrations. 

A. 

I.  A  is  indicted  for  counterfeiting.  The  fact  that  instruments  in- 
tended for  the  making  of  spurious  coin  are  found  in  A's  possession  raises 
an  inference  of  his  guilt.^ 

II.  A  is  indicted  for  coining.  The  fact  that  in  A's  house  are  found 
instruments  fitted  for  coining  raises  a  presumption  of  gnilt.^ 

III.  B  is  indicted  for  poisoning  C.  The  fact  that  a  quantity  of  tbe 
same  powder  which  was  found  in  the  stomach  of  C  was  also  found  in  the 
possession  of  B  is  relevant.^ 

IV .  A  is  indicted  for  the  murder  of  B.  The  possession  by  B  after  tbe 
crime  of  the  instrument  with  which  the  deed  was  committed  raises  an 
inference  of  guilt.^ 

In  case  I.  it  was  said:  "When  the  criminal  law  writers 
say  that  you  shall  not  give  in  evidence  the  stealing  of  one 
aiiicle  upon  an  indictment  for  stealing  another,  the  reason 
is  obvious:  because  the  articles  being  separate  and  distinct 
in  their  nature  and  the  subject  of  different  felonies,  the 
party,  though  innocent,  might  be  convicted;  for  he  would 
not  be  prepared  to  defend  himself  against  the  larceny  of  any 
other  article  than  that  specified  in  the  indictment.  The  rule 
of  law  in  larceny  is,  that  if  an  article  which  has  been  stolen 
be  found  in  the  possession  of  one  who  will  not  or  can  not 
account  for  the  possession,  that  he  shall  be  adjudged  to  be 
the  thief.  But  it  is  contradictory  to  common  sense  as  well 
as  common  justice  to  apply  a  rule  where  a  man  had  not  had 
an  opportunity  of  accounting  for  the  possession.  But  when 
a  man  is  charged  with  coining  and  passing  coin,  can  there 

be  a  more  direct  mode'  of  proving  his  guilt  than  by  produc- 

• 

1  State  V.  Antonio,  2  Const.  (S.  42;  Commonwealth  v.  Williams.  2 
C.)  776.  Cash.  682. 

«  Murphy's  Case,  4  City  Hall  Rec.        «  Burr.  Ev.,  §  3(53. 

*  R.  V.  Thurtell.  Phil.  Tr.  7. 
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ing  the  instrument  with  which  the  coin  was  made?  Would 
it  operate  an  a  surprise?  Surely  the  connection  between  the 
offense  and  the  instrument  is  such  that  the  accused  would 
naturally  be  prepared  to  account  f  oi  the  possession  of  the 
latter  when  he  came  prepared  to  defend  himself  against  the 
former."  And  Bay,  J.,  added:  **The  court  admitted  that 
one  felony  could  not  be  given  in  evidence  to  support  another ; 
as,  for  instance,  the  stealing  of  a  horse  could  not  be  given 
in  evidence  to  prove  a  man  guilty  of  stealing  a  negro,  be- 
cause they  are  separate  and  independent  offenses,  both  sus- 
ceptible of  external  proof.  But  when  a  scienter  was  to  be 
proved  it  must  be  drawn  from  circumstances.  This  species 
of  evidence  lies  deep  in  the  human  heart  beyond  the  reach 
of  mortal  ken.  To  find  out  this  knowledge,  therefore,  is 
always  a  difficult  research,  and  it  must  be  drawn  from  cir- 
cumstances indicative  of  the  operations  of  the  mind,  and  at 
last  a  reasonable  presumption  is  all  that  can  be  obtained  or 
acquired ;  all  the  legislators  and  lawyers  on  earth  can  go  no 
further.  It  was,  therefore,  under  these  impressions  that 
the  court  permitted  these  forging  instruments  found  in  the 
prisoner's  possession  to  be  given  in  evidence  to  the  jury, 
not,  as  has  been  stated,  to  prove  the  offense  of  passing  the 
counterfeit  money,  but  as  a  circumstance  to  show  that  be 
must  have  had  a  knowledge  of  the  baseness  of  the  metal  of 
which  the  false  dollar  was  composed.  And  unless  circum- 
stances of  this  kind  or  those  of  a  similar  nature  were  per- 
mitted to  be  given  in  evidence  to  a  jury,  all  that  class  of 
cases  or  offenses  where  a  knowledge  of  the  falsehood,  of  any 
kind  or  nature  whatever,  forms  or  constitutes  the  principal 
ingredient  of  the  offense,  must  fall  to  the  ground,  and  the 
means  of  punishment  must  become  useless  and  inoperative." 

B. 

I.  A  U  indicted  for  burglary.  In  A^s  possession  are  found  a  number 
of  keys,  of  moulds  for  making  keys,  and  of  picklocks.  This  raises  an  in- 
ference of  guilt.  But  it  is  proved  that  A  is  a  locksmith.  This  wiil,  as  a 
rule,  overcome  this  inference.^ 

1  Burr.  Ev.,  §  364. 
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II.  Both  B  and  D  are  suspected  of  baviog  poisoned  C.  In  the  pos- 
session of  both  poison  is  found.  B  is  a  physician;  D  is  a  woman.  The 
inference  of  guilt  from  possession  of  means  is  very  strong  as  to  D  and 
very  weak  as  to  B.^ 

HI.  F  and  Q  are  indicted  for  having  counterfeit  money  in  their  pos- 
session with  intent  to  pass  it.  A  counterfeit  bill  is  found  in  F^s  safe  and 
in  G^s  pocket.  F  is  a  respectable  merchant  who  has  never  been  charged 
or  suspected  before  of  such  a  crime.  G  is  a  blackleg  who  belongs  to  a 
gang  of  ciiminals.  The  inference  of  guilt  is  very  strong  In  the  case  of  G 
and  very  weak  in  the  case  of  F.* 

IV.  A  woman,  being  suspected  of  killing  a  man  by  cutting  his  throat, 
her  house  is  searched  and  a  razor  found  in  her  posses^iion.  Tbis  raises 
an  inference  of  guilk.^ 

RULE  109. — Where  the  evidence  agrainst  the  accused 
is  circamstantial  in  its  character,  the  possession 
by  the  accused  of  the  fruits  of  the  crime  is  rele- 
vant as  a  circumstance  in  the  chain  of  evidence 
from  which  grnilt  may  be  inferred/ 

Illustrations, 

I.  M  is  indicted  for  the  murder  of  a  woman.  Wben  arrested,  prop- 
erty belonging  to  the  woman,  such  as  dress  and  jewelry,  is  found  in  his 
possession.    This  raises  an  inference  of  his  guilt.* 

II.  A  jewelry  store  is  broken  into  at  night  and  a  number  of  watches 
stolen.  A  month  later  one  of  the  watches  is  found  in  the  popsenKion  of 
K,  who  had  worked  for  the  watchmaker  and  was  familiar  with  the 
premises.    This  makes  a  prima  fade  case  against  K  for  the  burglary.* 

in.  B  is  indicted  for  the  murder  of  C.  In  tbe  possei$8ion  of  B  after 
the  crime,  are  found  C's  watch,  his  purse,  keys  and  papers;  also  some 
of  his  clothing.    This  raises  an  inference  of  guilt.^ 

In  case  I.  it  was  said:  ^'Appellant  contends  that  there  m 
not  sufficient  proof  to  sustain  the  verdict;  that  the  whole 
amount  of  proof  is  that  the  defendant  wan  found  in  pon- 

1  Jd.  •  Knickerbocker  v.  People,  43  N. 

*  Id.  Y.  177 ;  Davis  v.  People,  1  Park.  C. 
«  Id.;  R.  V.  Heath,  Wills'  Ev..  §    0.  447. 

96.  7  Cicely  v.  State,  13  8.  &  M.  220; 

♦  Wilson  V.  U.S.,  162  U.S. 013.        Drayne's  Ca^e,  5  Leg.  Obs.  124; 
'  State  V.  Millain,  3  Nev.  409.  Riembaner*8  Case.  3  Id,  243. 
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iies8ion  of  some  of  the  property  of  the  deceased.  We  view 
the  proof  in  u  different  light.  He  was  found  in  the  posses- 
sion of  a  hirge  amount  of  the  property  of  the  deceased,  and 
of  that  property  which  she  had  only  a  few  hours  before  her 
death ;  not  only  in  possession  of  an  amount  of  her  property 
which  he  could  not  well  have  obtained  honestly,  but  he  is 
shown  to  have  made  false  statements  in  regard  to  it.  At 
least  if  the  statements  were  true,  he  could  easilv  have 
proved  some  of  them  to  be  so,  which  he  neither  did  nor 
attempted  to  do.  He  made  sU^ements  in  regard  to  the 
dresses  and  jewelry  having  belonged  to  his  wife  who  he 
said  was  dead.  Yet,  on  the  trial,  he  made  no  attempt  to 
show  he  ever  had  a  wife  nor  any  attempt  to  find  the  woman 
who  had,  according  to  his  story,  sent  a  dress  pattern  by 
him  for  sale.  When  he  sold  the  diamonds,  instead  of  sell- 
ing them  in  their  settings,  he  took  them  out  of  the  gold 
setting  and  sold  them  separately.  This  was  not  the  con- 
duct of  an  innocent  man.  The  possession  of  property 
recently  stolen  or  taken  from  the  owner  by  the  prepetra- 
tionx)f  other  felony,  such  as  burglary  or  robbery,  etc.,  is 
at  least  some  evidence  against  the  person  having  possession 
of  the  same  that  he  is  the  felon.  If  the  propertj*^  is  such 
in  character  or  quantity  as  would  not  be  likely  to  come 
honestly  into  the  hands  of  the  person  with  whom  it  maybe 
found,  as  ladies'  dresses,  jewelry,  etc.,  in  the  hands  of  a 
single  man  not  engaged  in  the  trade  or  pawnbroking  busi- 
ness, this  would  greatly  strenghten  the  evidence.  If  such 
articles  were  found  in  large  quantity,  beyond  the  apparent 
means  of  the  party  to  acquire  honestly,  this  would  still 
further  increase  the  strength  of  the  evidence.  If  the  party 
should  in  addition  to  all  these  things  tell  lies  about  the 
property  and  attemi)t  to  dispose  of  it  under  false  pretenses 
and  representations,  this  evidence  would  seem  conclusive 
beyond  all  reasonable  doubt.*' 

In  case  II.  it  was  said:  *'It  seems  almost  impossible  to 
escape  the  conclusion  that  if  possession  be  evidence  of  the 
larceny,  it  is  also  evidence  of  the  burglary.  Mere  posses- 
sion of  another's  property  proves  nothing,  until  it  is  shown 
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how  it  was  taken.  If  the  taking  was  a  mere  trespass  it  is 
impossible  to  make  the  possession  evidence  of  any  thing 
more  or  less  than  the  trespass.  If  a  hirceny,  then  it  is  evi- 
dence of  the  larceny.  Here  it  is  entirely  clear  that  the 
only  taking  proved  was  a  burglarious  taking,  a  burglarious 
larceny  and  no  other.  The  recent  possession  thereafter  of 
the  property  thus  taken  is  evidence  that  the  possessor  bur- 
glariously took  it ;  is  evidence  of  that  crime,  as  no  other 
crime  except  a  burglarious  larceny  is  proved.  It  proves 
that  crime  or  it  proves  nothing.  Upon  such  proof  you 
might  as  weU  say  that  it  proved  a  trespass  simply  as  to  say 
it  proved  only  a  larceny.  The  answer  to  each  is  that  no 
such  offense  is  proved.  The  only  offense  proved  being  a 
burglarious  larceny — a  burglarious  taking — ^recent  posses- 
sion thereafter  proves  the  prisoner  guilty  of  that  offense  if 
it  proves  anything,  as  no  other  offense  or  taking  is  proved. 
Strike  out  the  proof  of  the  burglary  in  this  case,  and  the 
prisoner  is  proved  guilty  of  no  crime.  Insert  it,  and  pos- 
session proves  him  guilty  of  that  crime,  if  of  any." 

Sub-Bale  1. — In  prosecutions  for  larceny,  robbery  or 
burglary,^  the  recent  possession  of  the  stolen  prop- 
erty raises  the  presumption  that  the  possessor  is 
the  thief,*  provided  the  possession  be  exclusive.* 


1  state  V.  Warford,  106  Mo.  55; 
State  V.  Moore,  117  Mo.  395;  State 
V.  Frahn,  73  Iowa,  535. 

'Price  V.  Com.,  21  Gratt.  146; 
State  V.  Wikoff,  15  Mo.  174;  State 
V.  Kelly,  73  Mo.  60S— exhaustive 
opinion  by  Sherwood,  C.  J. ;  State 
V.  Garvin,  4S  S.  C.  258;  29  S.  E. 
Rep.  670;  State  v.  White,  126  Mo. 
571;  Bellamy  v.  State,  35  Fla.  242; 
17  South.  Rep.  560;  Martin  v.  State, 
104  Ala.  71 ;  16  S.  W.  Rep.  82 ;  State 
v.  Moore,  101  Mo.  316.  And  gee 
illustrations  post.  In  some  States 
it  is  held  that  from  recent  posses- 
sion alone  no  presumption  of  guilt 
can  arise,  and  that  this  unaccom- 


panied by  other  facts  will  not  war- 
rant H  conviction.  Conlcwriji^ht  v. 
People,  35  111.  204;  People  v. 
Chambers,  18  Cai.  382;  People  v. 
Ak  Ki,  20  Cal.  172;  People  v. 
Antonio,  27  Cal.  404;  State  v. 
Hodge,  50  N.  H.  510;  Metz  v. 
Slate,  46  Neb.  647;  65  N.  W.  Rep. 
190;  Stockman  v.  State,  24  Tex. 
(App.)  387;  6  S.  W.  Rep.  298; 
Ayres  v.  State,  21  Tex.  (App.) 
399;  Porterfleld  v.  Com.,  91  Va, 
801 ;  22  S.  £.  Rep.  353. 

8  State  V.  Warford,  106  Mo.  65; 
State  V.  Scott,  109  Mo.  226 ;  State 
V.  Bryant,  134  Mo.  246;  State  v. 
Castor,  93  Mo.  242;  State  v.  Owsley, 
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Illustrations. 

I.  W  18  indicted  for  stealinfc  a  pair  of  shoes  from  M.  From  the  shoes 
being  found  in  W*8  possession  shortly  after  they  were  stolen,  the  pre- 
sumption arises  that  W  was  the  thief  .^ 

II.  A  silk  dress  and  a  shawl  are  stolen  from  a  house,  and  afterwards 
found  in  the  possession  of  a  man  and  concealed  in  his  hat.  He  states 
that  he  found  them.    The  presumption  is  that  he  stole  them.' 

III.  A  number  of  sheep  were  stolen  from  C  on  the  afternoon  of  a 
certain  day.  The  same  evening  the  sheep  are  found  in  the  possession  of 
M.    The  presumption  is  that  M  is  the  thief  .^ 

IV.  A  number  of  skins  are  stolen  ini  Kansas.  Shortly  after  they  are 
found  in  the  possession  of  C  in  Missouri.  This  raises  a  presumption 
that  C  stole  them.^ 

V.  On  Thursday  night  D  put  his  ox  in  the  stable  and  locked  it.  In 
the  night  the  door  was  broken  and  the  ox  stolen.  On  the  following  Fri- 
day T  was  found  In  possession  of  the  ox  and  driving  it  along  the  road. 
This  raises  the  presumption  tbat  T  stole  it.< 


111  Mo.  450;  State  v.  Belcher.  136 
Mo.  185;  State  v.  Smith.  2. [red. 
(L.)  407;  State  v.  Graves,  72  N.  C. 
484;  People  v.  Wilson,  151  X.  Y. 
407;  40  N.  Y.  (S.)  107;  45  X.  E. 
Rep.  862;  Field  v.  Stote.  24  Tex. 
(App.)  422;  6  S.  W.  Rep.  200; 
Moreno  v.  State.  24  Tex.  (App.) 
387;  6  S.  W.  Rep.  299;  State  v. 
Griffin.  71  Iowa,  372;  32  N.  W. 
Rep.  447. 

1  State  v.  Williams,  54  Mo.  170. 
And  see  Pennsylvania  v.  Myers, 
Add.  320;  State  v.  Gray,  37  Mo. 
463;  State  v.  Bruin,  34  Mo.  540; 
State  V.  Williams,  9  Ired.  (L.)  140; 
State  V.  Brewster,  7  Vt.  122; 
Hughes  V.  State,  8  Humph.  75; 
State  V.  WeHtoif,  9  Conn.  527;  Ful- 
ler V.  State,  48  Ala.  273;  Unger  v. 
State, 42  Mi^s.  642;  Atzroth  v.  S»ate, 
10  F)a.  207 ;  Wise  v.  State,  24  Ga. 
31;  Mondragon  v.  State.  33  Tex. 
480;  Com.  v.  Millard,  1  Mass.  6; 
Simpson  v.  State,  4  Humph.  45G; 


Sneatbers  v.  State,  46  Ind.  417: 
Tuberville  v.  State,  42  Ind.  400; 
Jones  v.  State,^49  Ind.  54  >;  Hall  v. 
State.  8  Ind.  439;  Comfort  v.  Peo- 
ple, 54  III.  404;  People  v.  Wilson, 
30  Mich.  486;  State  v.  Bennett,  3 
Brev.  514;  Curtis  v.  State,  6  Cold. 
11;  R.  V.  Smith,  Ry.  <&  M.  295: 
State  V.  Adauib,  1  Hayw.  (N.  C.) 
463;  Waters  v.  People,  104  111.  .t45; 
Stokes  V.  State,  58  Miss.  677;  State 
v.  Brown,  75  Mo.  317;  State  v. 
Butterfield,  75  Mo.  297;  State  v. 
Crank,  75  Mo.  406;  People  v.  Hur- 
ley, 60  Cal.  76;  Tucker  v.  State,  57 
Ga.  503.  From  finding  part  of 
stolen  property  in  a  person's  pos- 
session the  presumption  is  tbat  he 
stole  the  whole  of  it.  Thompson 
v.  People,  4  Neb.  528;  Thompson 
V.  State,  6  Neb.  102. 

•  People  V.  Preston,  1  Wheel.  41. 
'  State  V.  Merrick,  19  Me.  398. 

*  State  V.  Cassidy,  12  Eai*.  559. 
»  State  V.  Turner,  65  N.  C.  593. 
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TI.  A  horse  is  stolen  from  C.  On  the  same  day  C  is  discov^d 
riding  him.  This  raises  a  presumption  that  C  is  the  thief.  This  is  Lord 
Hale*s  11  lustration.^ 

The  reasons  on  which  this  presumption  is  founded  are 
well  stated  in  a  learned  note  to  the  report  of  CockirCs  Vase? 
**  As  a  general  proposition,  where  a  person  is  in  possession  of 
property,  it  is  reasonable  to  suppose  that  he  is  able  to  give 
an  account  of  how  he  came  by  it,  and  when  the  property  in 
question  has  belonged  to  another,  it  is  in  general  not  unrea- 
sonable to  call  upon  him  to  do  so.  If  the  change  of  posses- 
sion has  been  recent  he  will  not  be  likely  to  have  forgotten, 
still  less  if  it  be  an  article  of  bulk  or  value.  If,  then,  it  be 
reasonable  under  such  circumstances  to  call  upon  the  party  in 
possession  to  account  for  such  possession,  it  can  not  be  un- 
reasonable to  presume  against  the  lawfulness  of  that  posses- 
sion when  he  is  unwilling  to  give  an  account,  or  is  unable  to 
give  a  probable  reason  why  he  can  not.  Now,  there  is  no 
reason  in  general  why  an  honest  person  should  be  unwilling, 
and  therefore  the  law  presumes  that  such  person  is  not  honest 
and  that  he  is  the  thief.  The  property  must  have  been 
taken  by  some  one.  He  is  in  possession  and  might  have 
taken  it,  and  he  refuses  to  give  such  information  upon  the 
matter  as  an  honest  man  ought." 

**There  was  no  error  in  the  instruction,"  said  the  court 
in  case  I.,  '*that  the  recent  possession  of  stolen  property  is 
presumptive  evidence  of  the  guilt  of  the  possessor.  Stich 
possession,  unless  explained,  either  by  direct  evidence  or 
attending  circumstances  or  the  character  and  habits  of  the 
party  with  whom  the  property  is  found,  or  by  some  other 
mode  equally  satisfactory  as  to  the  innocence  of  the  ac- 
cused, will  be  taken  as  conclusive." 

In  case  III.  it  was  said:  "In  prosecutions  for  larceny, 
where  the  goods  are  proved  to  have  been  stolen,  it  is  a  rule 
of  law  applicable  to  these  cases  that  possession  by  the  ac- 
cused soon  after  they  were  stolen,  raises  a  reasonable  pre- 
sumption of  his  guilt,  and  unless  he  can  account  for  that 

^  2  Hale  Pleas  of  the  Crown,  2S9.        >  2  Lewin,  234. 
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possession  consistently  with  his  innocence,  will  justify  his 
conviction.  Evidence  of  this  nature  is  by  no  means  con- 
clusive and  it  is  stronger  or  weaker  as  the  possession  is  more 
or  less  recent.  Such  evidence  is  sufficient  to  make  out  a 
pHma  facie  case  on  the  part  of  the  government,  proper  to 
be  left  to  the  jury.  In  the  absence  of  all  opposing  testi- 
mony, prima  facie  evidence  in  civil  <^ases  becomes  conclu- 
sive and  can  not  be  disregarded  without  calling  for 
correction  on  the  part  of  the  court.  When  by  opposing 
testimony  reasonable  doubt  is  throw^n  upon  a  pHma  facie 
case  of  guilt  it  can  no  longer  be  said  that  the  party  accused 
is  proved  guilty  beyond  a  reasonable  doubt.  The  jury  are 
to  judge  upon  the  effect  of  the  testimony  taken  together. 
It  was,  in  our  judgment,  too  strong  to  instruct  the  jury  that 
they  must  convict  the  accused  unless  he  had  proved  to  their 
reasonable  satisfaction  that  he  came  by  the  sheep  otherwise 
than  by  stealing.  Proof  of  good  character  may  sometimes 
be  the  only  mode  by  which  an  innocent  man  can  repel  the 
presumption  of  guilt  arising  from  the  recent  possession  of 
stolen  goods.  As  for  instance,  where  the  party  really 
guilty,  to  avoid  detection,  thrusts  unobserved  in  a  crowd 
the  article  stolen  into  the  pocket  of  another  man.  This 
may  be  done,  and  the  innocent  party  be  unconscious  of  it 
at  the  time.  And  yet  good  character  is  not  proof  of  inno- 
cence although  it  may  be  sufficient  to  raise  a  reasonable 
doubt  of  guilt.  The  case  finds  that  the  defendant  did  ad- 
duce evidence  tending  to  prove  that  he  bought  the  sheep  of 
a  stranger.  It  may  be  easily  conceived  that  this  proof  may 
have  been  strong  enough  to  create  in  the  minds  of  the  jury 
a  reasonable  doubt  of  his  guilt,  and  yet  fall  short  of  estab- 
lishing the  fact  beyond  a  reasonable  doubt  that  he  did  so 
purchase  them.  In  such  a  case,  the  instruction  required  a 
conviction,  although  every  one  of  the  jury  might  entertain 
reasonable  doubts  of  his  guilt." 

In  case  IV.,  after  referring  to  the  cases  in  which  it  is  held 
that  recent  possession  of  stolen  goods  alone  is  not  sufficient 
to  warrant  a  conviction,  the  court  said:  ** Still  the  over- 
whelming weight  of  authority  is  with  the  rule  as  stated; 
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and  as  fairly  and  reasonably  interpreted  we  think  it  ought 
to  stand.  It  is  not  the  statement  of  an  absolute  and  con- 
clusive legal  presumption.  It  is  a  presumption  which  is 
strong  or  weak  according  to  the  nature  of  the  property 
stolen,  the  time  and  place  of  the  larceny,  the  time  within 
which  the  possession  is  shown,  the  manner  of  holding  and 
the  various  other  conditions  which,  appearing  in  any  other 
case,  give  occasion  for  the  application  of  the  rule.  For  it 
must  be  remembered  that  a  jury  never  passes  upon  this  as 
an  abstract  question  isolated  from  facts  and  persons.  A 
larceny  must  always  be  proved  before  there  can  be  any  pre- 
sumption as  to  who  is  the  thief.  Now,  when  the  larceny  is 
proved,  the  possession  may  be  shown  so  recently,  so  almost 
instantaneously  thereafter,  as  to  render  it  morally  certain 
that  the  possessor  was  the  thief.  To  declare  otherwise 
would  be  to  ignore  all  those  facts  of  human  experience  and 
conditions  of  human  action  which  support  the  rules  of  evi- 
dence. To  instruct  a  jury  that  such  a  recent  possession 
was  insufficient  to  call  upon  the  defendaut  for  an  explana- 
tion, and  unexplained,  to  warrant  a  conviction,  would  insult 
the  intelligence  of  every  juror.  As  the  time  between  the 
larceny  and  the  possession  is  enlarged,  the  necessity  of  ad- 
ditional evidence  appears,  and  in  some  cases  the  fact  of  pos- 
session may  be  but  a  slight  circumstance  indicative  of  guilt. 
There  may,  of  course,  be  cases  where  the  possession  is  so 
long  after  the  larceny  that  the  court  ought  to  instruct  the 
jury  that  something  more  than  possession  must  be  shown 
to  justify  a  conviction,  but  as  there  may  be  cases  where 
that  possession  is  so  recent  as  to  warrant  a  verdict  of  guilty, 
the  court  can  not,  in  the  absence  of  a  full  statement  of  the 
facts,  say  that  the  District  Court  erred  in  refusing  to  in- 
struct the  jury  contrary  to  the  ancient  rule.  Whatever 
suggestions  or  qualifications  may  be  appropriate,  many 
cases  will  depend  upon  the  peculiar  facts  of  the  case." 

IncaseV.it  was  said:  '*Where  a  person  is  found  in 
possession  of  goods,  which  have  recently  been  stolen,  there 
is  a  presumption  of  law  that  he  is  guilty  of  the  theft,  and 
it  is  not  necessary  for  the  State  to  show  any  other  sus- 
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picious  circumstance  accompanying  such  possession.  This 
presumption  may  be  rebutted  by  the  defendant,  but  if  he 
does  not  satisfactorily  account  for  such  possession  by  show- 
ing that  he  received  the  goods  honestly,  a  jury  ought  to 
convict  him  of  larceny." 

Sab*Ruie  2. — But  a  reasonable  explanation  by  the  ac- 
cused of  his  possession  overthrows  the  presump- 
tion, and  casts  the  burden  on  the  prosecution^ 
(a):  provided  the  explanation  is  not  inconsistent 
with  the  identity  of  the  property  (b). 

Illustrations, 


A. 


I.  C  Is  indicted  for  stealing'  a  piece  of  wood,  the  property  of  H.  It  is 
found  in  the  possession  of  C,  five  days  after  it  was  taken  from  C's.  On 
tlie  trial  C  states  that  he  bought  it  from  a  neighbor.  This  is  a  reason- 
able explanation,  and  overthrows  the  presumption.  C  must  be  acquitted 
unless  the  prosecution  produce  the  neighbor  and  contradict  C* 

Incase  I.,  it  was  said:  ^^In  cases  of  this  nature,  you 
should  take  it  as  a  general  principle  that  where  a  man  in 
whose  possession  stolen  property  is  found  gives  a  reasona- 
ble account  of  how  he  came  by  it,  as  by  telling  the  name  of 
the  person  from  whom  he  received  it,  and  who  is  known  to 
be  a  real  person,  it  is  incumbent  on  the  prosecutor  to  show 
that  that  account  is  false ;  but  if  the  account  given  by  the 
prisoner  is  unreasonable  or  improbable  on  the  face  of  it, 
the  onus  of  proving  its  truth  lies  on  him.  Suppose,  for 
instance,  a  person  were  to  charge  me  with  stealing  this 
watch,  and  I  were  to^  say,  I  bought  it  from  a  particular 
tradesman,  whom  I  name,  that  is  prima  fade^  a  reasonable 

*  Bean  v.  State,  24  Tex.  (App.)  v.  Manly,  74  Iowa,  561 ;   3S  N.  W. 

11 ;  5  8.  W.  Rep.  525;   Gilliland  v.  Rep.  415;  State  v.  Payne,  6  Wash. 

State,  24  Tex.  (App.)  524;  7  S.  W.  563;  34  Pac.  Rep.  317. 
Rep.  241 ;  Morgan  v.  State,  25  Tex.        >  R.  v.  Crowhurst,  1  C.  <fe  K.  370; 

(App.)  751 ;  S  S.  W.  Rep.  488 ;  State  R.  v.  Smith,  2  C.  &  K.  206. 
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account,  and  I  ought  not  to  be  convicted  of  felony,  unless 
it  is  shown  that  that  account  is  a  false  one." 


I.  A  beetle  head  is  stolen  from  the  house  of  W.  Fifteen  months 
thereafter  it  is  found  in  E's  house  and  identified  by  W  as  his.  £  is 
called  on  to  explain  his  possession.  If  E  says,  ^^I  can  not  remember 
where  I  got  it,^'  this  will  be  sufficient  and  he  must  be  acquitted.  But  if 
£  says,  ^^I  bought  this  beetle  at  a  sale  eight  years  ago,^'  this  contradicts 
the  identity,  which  remains  a  question  on  which  £*s  guilt  or  innocence 
depends.^ 

In  case  I.,  Alderson,  B.,  said  to  the  jury:  ^^If  the  pris- 
oner had  said  in  the  first  instance,  'Why  really  I  can  not 
tell  where  or  how  I  got  this  beetle,'  I  should  have  said  that 
that  was  a  reasonable  statement,  and  that  he  ought  not  to 
have  been  indicted  for  stealing  it ;  in  that  case  it  being  as- 
sumed that  the  prisoner  does  not  deny  that  the  article  found 
might  once  have  been  the  property  of  the  prosecutor. 
Where,  however,  the  prisoner  is  shown  to  have  claimed  the 
thing  so  found  in  his  possession,  and  sworn  by  the  prose- 
cutor, to  be  his  own  property  by  right  of  a  purchase  made 
eight  years  ago,  and  a  continued  possession  up  to  the  pres- 
ent time,  I  should  say  that  that  was  not  so  reasonable  an 
account  of  his  possession  as  to  exempt  him  from  the  neces- 
sity of  accounting  for  it  to  the  satisfaction  of  the  jury;  for 
if  it  be  true  the  prosecutor  is  wrong  and  the  identity  of  the 
thing  found  with  that  lost  is  disputed.  If  the  prosecutor 
should  satisfy  the  jury  that  the  beetle  in  question  was  his, 
then  the  statement  of  the  prisoner  accounting  for  his  pos- 
session of  it  must  be  false,  and  he  must  be  presumed  to 
have  stolen  it,  although  it  was  not  found  in  his  possession 
until  fifteen  months  after  the  loss.  The  question,  there- 
fore, is  simply  one  of  identity.  Is  that  beetle  the  thing 
which  was  bought  by  the  prisoner  at  the  sale  of  his  mother's 
goods  eight  years  ago ;  or  it  is  another  and  different  beetle 
which  was  in  the  possession  of  the  prosecutor  within  fifteen 

^  Queen  v.  £vans,  2  Cox  0.  C.  270. 
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monthe  when  it  was  lost?     If  the  latter  be  the  case,  the 
prisoner  is  guilty." 

Sab-Buie  8. — What  is  or  is  not  'WecenV'^  within  Sub- 
Rule  1  depends  upon  the  cost,  bulk  or  transfera- 
bility of  the  thing  stolen.^ 

That  the  question  whether  a  possession  is  recent  or  not 
must  depend  on  the  nature  of  the  property  is  clear.  In 
such  a  case  the  inquiry  naturally  arises  whether  the  goods  are 
of  a  description  in  common  use,  or  such  as  might,  in  the 
ordinary  course  of  things,  come  honestly  and  regularly  into 
the  possession  of  the  person  found  with  them,  and  whether 
they  are  of  a  nature  easily  passed  from  hand  to  hand. 
"Suppose  the  Pitt  Diamond  or  the  Crown  Jewels  were 
stolen,  and,  after  the  lapse  of  one  or  two  years,  found  in 
the  possession  of  a  person  in  a  comparatively  humble  station 
of  life,  who  refused  to  give  any  account  of  where  he  got 
them,  would  there  be  any  thing  harsh  or  violent  in  presum- 
ing that  he  had  not  come  by  them  honestly  ?  But  suppose 
the  goods  lost  were  merely  a  pair  of  shoes,  or  a  coat,  such 
as  in  his  station  of  life  it  would  be  natural  and  proper  for 
the  prisoner  to  wear,  and  that  these  were  not  traced  into  his 
possession  until  after  a  few  months  from  the  time  of  the 
theft,  the  injustice  of  making  so  violent  a  presumption  as  to 
deem  him  the  thief  becomes  obvious  at  once,"  "Even  if  the 
point  were  not  settled  by  authority,  we  should  come  by  a 
simple  process  of  reasoning  to  the  conclusion  that  there  can 
be  no  absolute  rule  for  drawing,  from  recent  possession  of 
stolen  property,  a  presumption  of  guilt  without  reference  to 
the  nature  of  the  property.  The  possession  of  a  metallic  or 
paper  piece  of  money  of  the  smallest  denomination  five  days 
after  it  was  stolen  might  have  less  weight  as  evidence  than 

^  For  the  possession  must  be  ''re-  the  property,  as  some  articles  pass 

cent/^  Broolts  Y.  State,  06  Ga.  383;  from  hand  to  hand  more  readily 

23  S.  E.  Rep.  353.  than  others.    Price   v.    Com.,  21 

I  What  is  a  * 'recent  possession"*  Gratt.  846.    See  State  v.  Belcher, 

is  a  vexed  question,  and  depends  136  Mo.  135. 
in  some  measure  on  the  nature  of 
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the  possession  of  the  library  of  Harvard  University  or 
Power's  Greek  Slave,  or  an  elephant,  five  years  after  the 
larceny  of  such  property.  It  would  ordinarily  be  more 
probable  that  the  possessor  could  prove,  by  other  evidences 
than  his  own  testimony,  how  he  obtained  the  possession  in 
the  latter  case  than  in  the  former.  It  is  equally  clear,  upon 
authority  and  upon  reason,  that  the  presumption  from  re- 
cent possession  of  stolen  property  depends  upon  the  nature 
of  the  property." 

Illustrations, 

I.  A  couple  of  sacks  are  stolen  from  a  farmer.  A  month  afterwards 
they  are  found  in  the  possession  of  another  person.  This  alone  can  not 
raise  an  inference  that  the  latter  stole  them.* 

U.  Two  bolts  of  woolen  cloth  are  stolen  from  M.  Two  months  after 
they  are  found  in  the  possession  of  P.  The  presumption  is  that  P  stole 
them.* 

III.  An  ax  and  a  saw  were  stolen  on  March  1st.  On  June  Ist  they  are 
found  in  A's  possession.    This  raises  no  presumption  against  A.' 

IV.  A  horse  disappears  from  the  possession  of  its  owner  on  Decem- 
ber 17, 1S49.  On  June  20, 1850,  it  was  found  in  the  possession  of  C.  This 
does  not  raise  a  presumption  that  C  Is  the  thief  .< 

V.  A  shovel  is  stolen  from  A  in  August,  1841.  In  March,  1842,  it  is 
found  in  C^s  house.    This  raises  no  presumption  that  C  stole  it.f 

VI.  A  beetle  head  is  stolen  from  W.  Fifteen  months  afterwards  it  is 
found  in  the  possession  of  E.  This  does  not  raise  an  inference  that  K  is 
the  thief.< 

VII.  A  five  dollar  bank-note  is  stolen  from  B  and  a  couple  of  days 
after  is  found  in  the  possession  of  A.  This  alone  does  not  raise  a  pre- 
sumption that  A  is  the  tbief.^ 

Vm.  *A  saddle  is  stolen  from  a  shop  in  December,  1852.  In  May, 
1853,  it  is  found  in  the  possession  of  J.  This  raises  no  presumption  that 
J  is  the  thief  .8 

^  Cockin's  Case,  2  Lewin,  235.  Warren   t.    State,    1    O.    Greene, 

«R.    V.    Partridge,    7    C.  «fc    P.  106. 

651.  *  R.  V.  Cooper,  3  C.  &  K.  318. 

s  R.  V.  Adams,  3  C.  &  P.  600;  R.  '  R.  y.  Cruttenden,  6  Jur.  267. 

Y.  Hewlett,  2  Russ.  on  Cr.  728,  note ;  *  Queen  y.  Evans,  2  Cox  U.  C. 

R.  Y.  Dewbirst,  2  Stark.  £y.  449,  270. 

note;  R.  y. ,  2  C.  &  P.  469;  ^  R.  y.  Atkinson,  1  Cr.  &  Dix. 

State  Y.  Shaw,  4  Jones  (L.),  446;  161. 

State  Y.  Kinman,  7  Rich.  (L.)  497;  ^  Jones  v.  State,  20  Miss.  247. 
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The  reason  for  this  limitation  to  the  rale  is  well  expressed 
in  a  learned  note  to  case  !•  *'If  the  property,"  says  the 
writer,  **has  not  recently  changed  hands;  if  the  time  since 
it  passed  from  the  possession  of  the  rightful  owner  is  con- 
siderable, then  the  likelihood  of  his  having  forgotten  (where 
he  obtained  it  and  thus  explain  his  possession)  is  increased, 
and  with  it  the  difficulty  of  giving  an  account.  After  an 
interval  of  time  the  means  of  proof  are  lessened.  People 
move  away  from  place  to  place,  they  die  and  little  circum- 
stances are  confounded  together,  those  of  the  time  with 
those  subsequent  or  antecedent.  The  memory  of  two  per- 
sons equally  honest  and  intending  the  truth  may  not  be 
equally  strong;  they  may  differ  from  each  other  in  the 
recollection  of  facts,  or  enmities  may  have  grown  up,  and 
the  occasion  may  be  laid  hold  of  to  gratify  a  vindictive 
feeling.  Again,  the  circumstances  in  life  of  the  party  may 
be  a  material  point  in  the  questien.  A  man  engaged  in 
important  daily  avocations  in  which  his  mind  is  employed 
will  take  less  notice  of  transactions  of  a  different  nature ; 
his  memory  will  be  less  strongly  impressed  with  particulars 
regarding  them ;  he  will,  perhaps,  never  recur  to  them. 
Of  course,  therefore,  the  impression  will  be  less  lasting. 
It  will  become  overlaid  with  new  and  more  interesting  mat-, 
ter,  till  the  traces  of  it  are  lost,  and  this  effect  w^ill  be 
likely  to  happen  more  or  less  soon  as  the  object  is  of  less 
or  more  value,  or  of  less  or  greater  bulk;  and  as  it  may 
happen  to  be  an  article  that  is  more  or  less  frequently 
brought  under  the  party's  view.  Judges,  therefore,  hold 
and  most  reasonably  hold,  that  a  person  is  not  to  be  called 
upon  to  give  an  account  at  a  di*ftant  period  after  the  theft. 
The  question,  however,  of  distance  of  time  or  recent  pos- 
session must  be  at  all  times  one  of  fact  under  the  circum- 
stances, and  a  jury  under  the  judge's  direction  must  ulti- 
mately decide."  And  in  case  r.  Coleridge,  J,,  said  to  the 
jury :  '*If  I  was  now  to  lose  my  watch  and  in  a  few  minutes 
it  was  to  be  found  on  the  person  of  one  of  you,  it  would 
afford  the  strongest  ground  for  presuming  that  you  had 
stolen  it;  but  if  a  month  hence  it  were  to  be  found  in  vour 
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possession,  the  presumption  of  your  having  stolen  it  would 
be  greatly  weakened,  because  stolen  property  usually  passes 
through  many  hands." 

In  case  II.  it  was  urged  that  the  possession  was  not  suffi- 
ciently recent  to  raise  the  presumption.  But  Patteson,  J., 
said;  "I  think  the  length  of  time  is  to  be  considered  with 
reference  to  the  nature  of  the  articles  which  are  stolen.  If 
they  are  such  as  pass  from  hand  to  hand  readily,  two  months 
w^ould  be  a  long  time;  but  here  that  is  not  so." 

In  case  IV.  Maule,  J.,  said  he  thought  there  was  no  case 
to  go  to  the  jury — the  possession  was  not  sufficiently  recent. 
Where  a  man  is  found  in  possession  of  a  horse  six  or  seven 
months  after  it  is  lost,  and  there  is  no  other  evidence  against 
him  but  that  possession,  he  ought  not  to  be  called  to  account 
for  it. 

In  case  V.,  Gurney,  B.,  said  to  the  jury:  '*I  have  fre- 
quently had  occasion  to  tell  you  gentlemen  that  when  prop- 
erty proved  to  be  stolen  is  found  shortly  after  the  theft  in 
the  possession  of  a  party,  that  person  is  to  be  presumed  to 
be  the  thief,  unless  he  can  explain  satisfactorily  how  he 
came  by  it.  But  in  this  case  I  do  not  think  the  possession 
of  this  shovel  sufficiently  recent  to  raise  that  presumption 
agsiinst  the  prisoner.  A  period  of  six  months  has  elapsed 
since  the  property  w^as  lost,  in  which  time  it  might  have 
passed  through  several  hands." 

In  case  VI.  it  was  said:  "In  cases  where  property  of 
such  insignificant  value  as  that  laid  in  this  indictment  is 
shown  to  have  been  stolen  so  long  as  fifteen  months  before 
it  is  discovered  in  the  possession  of  a  stranger,  that  person 
ought  not  to  be  called  on  to  answer  for  that  possession  on  a 
charge  of  felony,  for  it  might  reasonably  be  inferred  that 
he  had  come  honestly  by  it,  in  that  long  interval  reference 
being  always  had  to  the  character  and  value  of  the  thing 
itself." 

In  case  VII.  it  was  said:    **The  ficding  of  stolen  prop- 
erty on  the  prisoner,  recently  after  the  taking,  is  evidence 
of  the  larceny  having  been  committed  by  him,  as  it  is  of 
burglary,  if  the  goods  had  been  burglariously  taken,  and 
39 
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suffiicient  to  call  on  him  to  account  for  his  posset?sion,  vet 
in  a  case  of  a  bank-note  such  finding,  if  evidence  at  all,  is 
too  slight  to  found  a  verdict  upon,  for  the  note  passes  easily 
and  quickly  from  hand  to  hand,  without  examination,  and 
l)eople  are  not  to  be  expected  to  mark  each  note,  or  to  be  able 
to  show  from  whom  it  has  been  received.  If,  indeed,  the 
note  were  of  a  large  amount,  it  might  be  otherwise." 

In  case  VIII.  it  was  said:  "The  evidence  shows  that 
the  goods  were  not  found  in  the  possession  of  the  accused 
until  the  lapse  of  five  or  six  months  after  the  taking,  and 
the  (juestion  here  presented  is  whether  such  possession, 
found  after  such  lapse  of  time,  of  itself  raises  a  presump- 
tion in  law  of  a  felonious  takinor  bv  the  accused.  Xo  defi- 
nite  length  of  time,  after  loss  of  goods  and  before  possession 
shown  in  the  accused,  seems  to  be  settled  as  raising  a  pre- 
sumption of  guilt.  When  the  goods  are  bulky  or  inconven- 
ient of  transmission  or  unlikely  to  be  transferred,  it  seems 
a  greater  lapse  of  time  is  allowed  to  raise  the  presumption 
than  when  they  are  light  and  easily  passed  from  hand  to 
hand,  and  likely  to  be  so  passed,  because  in  the  one  case  the 
goods  may  not  have  passed  through  many  hands  and  the 
proof  to  justify  the  possession  may,  therefore,  be  more 
simple  and  easy;  but  in  the  latter  case  the  goods  may  very 
probably  have  come  to  the  accused  through  man}*  persons, 
and  their  transit,  from  the  smallness  of  their  nature  and 
value,  be  nmch  more  difficult  to  be  proved.  Yet  all  the  cases 
hold  that  the  possession  must  be  recent  after  the  loss,  in 
order  to  impute  guilt;  and  the  presumption  is  founded  on 
the  numifest  reason  that  where  goods  are  taken  from  one 
person  and  are  quickly  thereafter  found  in  the  possession  of 
another,  there  is  a  strong  probability  that  they  were  taken 
by  the  latter.  This  probability  is  stronger  or  weaker  in 
proportion  to  the  period  intervening  between  the  taking  and 
finding;  or  it  may  be  entirely  removed  by  the  lapse  of  such 
time  as  to  render  it  not  improbable  that  the  goods  may 
have  been  taken  by  another,  and  passed  to  the  accused, 
and  thus  w^hoUy  destroy  the  presumption.  In  prosecutions 
for  larceny  of  chattels,   like  that  in  this  case,  it  has  been 
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well  held  that  after  the  lapse  of  j^ch  a  i)eriod  of  time  us  in 
this  case,  the  mere  fact  that  the  chattels  were  found  in 
possession  of  the  accused,  created  no  presumption  of  crim- 
inality, and  that  such  possession,  without  other  evidence  of 
any  kind  to  establish  the  charge,  is  not  even  sufficient  to 
put  the  party  on  his  defense.  We  recognize  the  soundness 
of  this  rule." 

RULE  no. — And  as  in  Rule  109,  proof  of  a  sudden 
chaniBre  havingr  taken  place  in  the  life  and  circum- 
stances of  the  accused  subsequent  to  the  crime, 
is  relevant/ 

Illustvations, 

I.  A,  a  rich  man.  is  found  murdered  and  robbed.  B.  a  poor  relative, 
immediately  afterwards  commences  to  live  and  spend  money  like  a  rich 
man.    This  may  raise  an  inference  of  B^s  guilt.' 

II.  An  innkeeper  was  in  such  poor  circumstances  that  the  owner 
of  the  inn  would  not  trust  him  for  a  quarter's  rent,  nor  the  brewtM*  for  a 
barrel  of  beer.  One  night  a  guest,  cairying  with  him  a  large  quantity 
of  money,  is  murdered  at  the  inn.  Immediately  thereafter  the  inn- 
keeper is  observed  to  be  *'flush.''  His  family  commence  to  dre^s  well, 
and  he  purchases  a  malt  house.  This  raises  an  inference  that  the  inn- 
keeper was  the  murderer.* 

III.  A  trunk  containing  twenty- three  bank  bills  of  the  denomination 
of  $100  is  broken  into  and  the  money  stolen.  M  is  indicted  for  the  crime. 
The  fact  that  before  the  time  of  the  robbery  M  was  in  poor  circum- 
stances and  that  afterwards  he  was  possessed  of  several  bank  bills  of  a 
large  denomination  is  relevant,  and  raises  an  inference  against  M, 
although  the  bills  are  not  identitied  as  the  bills  stolen  from  the  trunk.^ 

IV.  M  is  Indicted  for  a  burglary  and  robbery.  It  appears  that  before 
the  ^rime M  bad  no  money  and  few  clothes;  that  a  phort  time  afterwards 
he  bought  two  suits,  and  also  some  furniture,  and  had  money  in  his  pocket. 
This  raises  an  inference  against  M.* 

In  case  III.,  it  was  .said:   '*The  further  objection  is  that 
the  judge  instructed  the  jury  that  the  possession  l)v  the 

1  See  Welsh  v.  State,  12  Souih.  ^  Com.  v.  Montgomery.  11  Mete. 
Rep.  275  (Ala.).  534. 

2  Best  Ev.,  sec.  459.  «  Move  v.  State,  G6  Ga.  740. 

3  Drayne's  Case,  5  Leg.  Obs.  123. 
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defendant  of  two  one  hundred  dollar  bills,  though  not  iden- 
tified as  a  part  of  the  property  stolen,  was  still  a  circum- 
stance proper  for  their  consideration  as  tending  to  show  large 
sums  of  money  in  the  hands  of  the  defendant  subsequently 
to  the  larceny.  Such  evidence  may  be  competent.  Its 
effect  may  be  very  slight,  and,  in  many  cases,  furnish  not 
the  least  ground  for  charging  a  party.  The  possession  of 
a  large  sum  of  money,  with  strong  accompanying  circum- 
stances of  guilt  of  an  independent  character,  accompanied 
with  evidence  of  entire  destitution  of  money  before  the 
time  of  the  larceny,  may  properly  be  submitted  to  the 
jury." 


BULiE  111.— -Also  the  fact  that  the  accused  has  griven 
false,  inconsisteut  or  coutradictory  accounts  of 
the  circumstances  of  the  crime  or  of  his  relation 
to  the  act. 

Illustrations. 

I.  D  was  suspected  of  havia^  poisoned  £.  It  appeared  that  lie  had 
stated  to  F  that  £  had  died  of  a  cold  induced  by  wet  feet;  to  S  that  he 
had  ruptured  a  blood  vessel,  and  to  H  and  J  that  he  had  died  from  the 
effects  of  a  venereal  complaint.  This  raises  an  inference  that  D  was 
guilty.i 

II.  A  person  is  murdered  in  the  night  in  a  house  in  which  C  was  at 
the  time.  It  appears  that  C  on  being  questioned  stated  at  one  time  that 
the  murder  was  committed  by  live  robbers  whom  she  saw  brealc  in.  At 
another  time  she  stated  that  she  was  asleep  all  night  and  heard  no  one 
in  the  house.    This  raised  a  presumption  of  her  guilt.' 

III.  A  is  found  in  possession  of  a  stolen  horse.  He  states  that  he 
had  purchased  it  at  D.  But  there  was  not  time  enough  for  A  to  have 
bought  the  horse  at  D  and  to  have  reached  the  place  where  he  was  ar- 
rested.   This  raises  a  presumption  of  A^s  guilt.< 

IV.  R  is  indicted  for  stealing  from  dwelling-houses.  On  being  inter- 
rogated she  stated  at  one  time  that  she  is  a  widow,  at  another  that  she 
has  a  husband ;  to  one  she  says  that  the  property  is  hers,  having  pur- 
chased it  in  an  adjoining  city;  to  another  she  says  that  it  was  brought 

1  R.  V.  Donellan,  Phil.  Tr.  126.  »  State  v.  Adams,  1  Hayw.  (N. 

2  State  V.  Cicely,  13  S.  &  M.  206.    C.)  464. 
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to  her  house  by  a  man  it  embarrassed  circumstances  to  conceal  it  from 
his  creditors.    This  raises  a  presumption  of  R*s  guilt.^ 

V.  A^s  house  Is  robbed  and  burned.  Bank  bills  of  the  same  denom- 
ination as  were  taken  are  found  to  have  been  passed  by  G  to  different 
persons  after  the  robbery.  To  one  be  stated  that  he  had  received  them 
from  the  sale  of  a  crop  of  cotton ;  to  another  that  he  had  received  them 
for  building  a  house;  to  another  by  the  sale  of  six  negroes.  The  judge 
instructed  the  jury  on  the  trial  of  G  for  tbe  robbery  that  giving  incon- 
sistent and  contradictory  accounts  in  relation  to  the  manner  in  which  he 
obtained  the  bills  was  evidence  to  prove  that  he  did  not  come  honestly 
by  them.    Held,  correct.* 

In  case  V.  it  was  said:  "It  is  insisted  that  this  instruc- 
tion was  erroneous  for  that  in  the  first  place  such  incon- 
sistent and  contradictory  declarations  do  not  in  law  prove 
more  than  that  some  of  them  are  false,  and  secondly,  that 
if  they  amount  to  proof  of  a  dishonest  acquisition  they  do 
not,  as  the  judge  intimates,  furnish  evidence  that  the  pris- 
oner stole  the  bills  which  the  prosecutor  lost  or  committed 
the  arson  of  which  he  was  accused.  To  form  a  correct 
judgment  of  the  validity  of  the  objection,  it  is  indispensa- 
ble that  we  should  first  ascertain  the  meanino:  of  the  in- 
struction  to  which  they  apply.  Are  we  to  understand  the 
judge  as  having  declared  that  the  contradictory  statements 
did  prove  a  dishonest  acquisition ;  or  only  that  they  were 
evidence  having  a  tendency  to  prove  it,  relevant  to  that 
purpose  and  fit  to  be  weighed  by  the  triers  with  a  view  to 
the  determination  of  that  fact?  We  can  not  doubt  but  that 
the  former  is  not,  and  that  the  latter  is  the  sense  of  the 
instruction  which  he  intended  to  give,  and  which  the  jury 
understand  his  words  to  convey.  *  *  •  Upon  an 
anxious  and  deliberate  consideration  of  all  that  has  been 
urged  in  argument,  and  of  all  which  our  own  reflections  can 
suggest,  we  are  bound  to  declare  that  we  see  no  error. 
Contradictory  declarations  in  respect  to  a  fact  do  not,  in- 

1  Mary  Riley's  Case,  1  City  Hall  guilt,  does  not  entitle  him  to  show 
Rec.  23.  And  see  Com.  v.  Good-  that  he  had  previously,  on  other 
win.  14  Gray,  55.  The  admission  occasions,  given  a  different  and 
in  evidence  of  the  prisoner's  false  .  true  account  of  tbe  same  facti^.  /d. 
statements  made  at  the  time  of  bis  ^  g^ate  v.  Gillis.  4  Dev.  (L.)  607. 
arrest  warranting  an  inference  of 
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deed,  absolutely  and  directly,  prove  more  than  that  all  of 
them  can  not  consist  with  the  fact.  All  may,  some  of 
them  umst,  be  untrue.  If  made  by  an  individual  in  regard 
to  a  matter  of  which  he  has  positive  knoMiedge,  he  is  guilty 
of  falsehood.  But  the  fact  of  falsehood  once  established, 
it  becomes  in  many  cases  an  important  j)rece  of  evidence  to 
ascertain  other  facts — the  causes  which  induced  and  the 
ends  to  be  promoted  by  a  resort  to  falsehood.  There  is 
direct  testimonv  of  an  arson  committed  under  circumstances 
clearly  indicating  that  a  robbery  was  at  the  same  time  per- 
petrated by  the  incendiary.  An  individual  who  before  the 
commission  of  these  crimes  was  destitute  of  money  and  of 
property  immediately  thereafter  quits  the  neighborhood, 
travels  to  a  considerable  distance  to  and  fro  without  an 
assignable  motive,  is  in  possession  of  four  bank  bills  con- 
stituting a  large  sum  of  money,  corresponding  in  amount 
and  in  the  character  and  respective  denominations  of  the 
bills  with  those  stolen  from  the  prosecutor,  and  busies  him- 
self in  converting  these  into  bills  of  another  kiod,  and  of 
less  value,  for  which  he  gives  a  premium.  No  mind  capa- 
ble of  drawing  a  conclusion  from  connectlnor  facts  cjin  hesi- 
tate  to  acknowledge  that  such  testimony  strongly  attaches 
to  this  individual,  the  charge  of  the  theft  and  arson.  But 
in  addition  to  these  facts  there  is  another  circumstance. 
In  the  course  of  his  wanderincrs  he  crave  many  relations  to 
different  persons  at  different  places,  with  respect  to  the 
manner  in -which  this  money,  so  strangely  in  his  possession 
.and  so  strangely  used,  has  been  acquired  by  him,  and  these 
relations  are  wholly  inconsistent  with  each  other.  The 
connection  between  such  conduct  and  the  motives  for  it, 
the  conciousness  which  it  indicates  and  the  interests  which 
are  intended  to  be  served  by  it,  are  unquestionably  matters 
well  meriting  the  consideration  of  those  whose  grave  duty 
it  is  by  all  the  means  in  their  power  to  ascertain  the  truth 
of  the  imputed  charge.  Falsehood,  diversified  in  its  forms, 
but  always  repeated  on  this  point,  clearly  tends  to  show  a 
consciousness  of  dishonest  acquisition  and  a  solicitude  to 
embarrass  inquiry  and  to  prevent  detection.     That  it  i)roves 
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dishonest  accjuisition  is  not  an  inference  of  law,  nor  was  it 
the  instruction  of  the  judge;  but  that  it  is  relevant  to  that 
fact,  and  is  evidence  for  that  purpose,  fit  to  be  considered 
and  weisfhed  by  the  jury,  seems  well  warranted  by  reason, 
observation  and  eKperience.  Whether  by  itself  or  in  con- 
nection with  the  other  matters  testified,  it  produces  a  con- 
viction so  settled  and  undoubting  as  to  induce  the  jury  to 
infer  that  fact  as  once  proved  to  exist,  must  be  left,  as  it 
has  been  left,  to  their  integrity,  their  intelligence  and  their 
accjuaintance  with  the  ordinary  concerns  of  human  life." 

RULE  112. — Also  the  fact  that  the  accused  has  at- 
tempted to  stifle  or  thwart  the  investigratloii  of 
the  crime. 

llluMrations. 

I.  .S  is  suspected  of  having  poisoned  T.  It  appears  that  S  has  tried 
in  ever>'  way  to  prevent  the  body  of  T  from  being  exhumed  and  exam- 
ined.   This  raises  an  inference  of  S's  guilt.^ 

II.  S  disappeared  while  living  in  R's  house.  R  being  suspected  of 
murdering  him,  and  it  being  proposed  to  take  up  the  basement  floor, 
objected  strongly,  urging  that  if  the  floor  was  taken  up  the  house  would 
fall  down.  The  ofticers  of  the  law  persisted  and  thebody  of  fcj  was  found 
underneath  the  floor.    A  strong  inference  of  R's  guilt  arose.* 

III.  C  being  suspected  of  the  murder  of  D,  it  is  sought  to  compare 
her  feet  with  certain  foot-prints.  C  resists,  and  has  to  be  compelled  by 
force  to  put  her  feet  in  the  tracks.  This  raises  a  presulnption  of  guilt 
in  C- 

RULE  113. — Also  the  fact  of  fear  exhibited  by  the 
accused^  (A.)  But  no  presumption  can  arise 
where  the  fear  may  be  on  account  of  another  act 
or  crime  (B). 


»  K.  V.   StansflBld,  11   How.   St.  «  State  v.  Cicely.  13  S.  &  M.  20.5. 

Tr.  1402.  *  State  v.  Baldwin,  3«  Kas.  1 ;  12 

'^  State   V.   Robinson,   Burr.   Ev.  Pac.  Rep.  31H. 
402. 


616  PRESUMPTIVE    EVIDENCE.  [bULE  113. 

Illustratioivt, 

* 

A. 

I.  T  comes  into  a  town  with  a  horse  and  immediately  employes  an 
auctioneer  to  sell  it.  While  the  sale  is  going  on  T  is  observed  to  loolc 
excited  and  apprehensiye,  and  on  receiving  the  purchase  money  leaves 
the  place  at  once,  and  on  subsequently  meeting  the  auctioneer  endeavors 
to  avoid  him.    The  conduct  of  T  raises  a  presumption  of  his  guilt.^ 

II.  A  being  accused  of  the  murder  of  B  shows  a  great  repugnance  to 
looking  at  the  dead  body  of  B.    This  is  relevant.* 

III.  S  disappeared  while  living  with  R,  and  suspicion  was  cast  upon 
R  because  he  refused  to  sleep  in  the  house  tliereafter,  giving  as  a  ground 
that  one  of  his  children  had  died  there  suddenly.  Subsequently  the 
body  of  S  was  found  buried  under  the  basement  floor  of  the  house.  R 
war  convicted.' 

IV.  A  is  indicted  for  poisoning  his  wife.  The  fact  that  A  after  the 
poison  had  been  administered  to  his  wife  called  at  a  neighbor*s  house 
and  stopped  there  some  time,  during  which  time  he  was  unusually  silent 
and  serious,  is  relevant.^ 

"These  circumstances,"  said  the  court  in  case  I., 
''strongly  manifest  a  consciousness  on  the  pait  of  the  pris- 
oner that  some  flagrant  wrong  had  been  committed  by  him, 
and  an  apprehension  that  it  was  known,  which  wrong 
probably  related  to  his  possession  and  disposition  of  the 
horse.  We  are  told  by  an  early  and  most  venerable  author- 
ity that  the  wicked  fly  when  no  one  pursues,  and  we  are 
told  elsewhere  that  conscience  makes  men  cowards.  If 
the  corpus  delicti  had  been  proved — that  is,  that  the 
horse  had  been  stolen — much  less  than  the  circumstances 
proved  would  have  established  that  the  prisoner  was  the 
thief." 


»  Tyner  v.  State,  5  Humph.  383.        » State    v.  Robinson,   Burr-  Ev. 

« R.  V.  Stewart,  19  How.  St.  Tr.    462. 
156;  Mrs.  Spooner*s  Case,  2  Ohand.        *  Johnson  v.  State,  17  Ala.  022. 
Am.  Cr.  Tr.  13;  R.  v.  Ogllvie,  19 
How.  St.  Tr.  1284. 
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In  case  rv.»  it  was  said:  *'We  can  not  say  that  facts,  such 
as  silence  which  indicated  unusual  seriousness  at  such  a 
moment,  are  inadmissible  as  evidence  tending  ia  some  degree 
to  show  the  prisoner's  guilty  knowledge  of  the  condition  of 
his  wife,  or  to  show  his  crime  itself.  Doubtless,  such  a 
circumstance  by  itself  should  weigh  but  little,  and  it  should 
be  received  with  great  caution,  but  we  can  not  say  that  it 
was  wholly  inadmissible.  Roscoe,  in  speaking  of  the  cau- 
tion with  which  certain  evidence  should  be  received,  says : 
'Not  unfrequently  a  presumption  is  founded  from  circum- 
stances which  would  not  have  existed,  as  a  ground  of  crim- 
ination, but  for  the  accusation  itself;  such  as  the  conduct, 
demeanor  and  expressions  of  a  suspected  person  when  scru- 
tinized by  those  who  suspect  him.*  If  the  conduct,  de- 
meanor and  expression  of  the  accused  subsequent  to  the 
crime  may  be  proved  as  evidence  of  conscious  guilt,  al- 
though to  be  received  cautiously,  it  is  not  obvious  why  the 
same  indications  at  or  about  the  time  of  the  crime  mav  not 
be  proved  by  the  same  purpose.  A  flight  is  universally  ad- 
mitted as  evidence  of  the  guilt  of  the  accused,  though  not 
conclusive.  If  we  take  a  flight  as  evidence  of  fear,  and 
fear  as  evidence  of  a  known  cause  of  dread  or  apprehension, 
we  arrive  thus  at  the  inference  of  crime.  But  it  is  sufficient, 
perhaps,  for  all  practical  purposes,  to  regard  flight  as  im- 
mediate evidence  of  crime,  because  it  betrays  conscious 
guilt.  In  this  instance,  then,  we  take  the  flight,  a  thing  in 
itself  blameless  and  innocent,  as  evidence  of  conscious  guilt, 
a  necessary  consequence  of  the  crime  itself,  and  the  con- 
scious guilt  of  which  the  flight  was  evidence  is  proof,  in  its 
turn,  of  the  crime.  In  this  instance,  therefore,  it  is  certain 
that  the  law  admits  evidence  of  the  party's  conduct  merely 
to  prove  his  conscious  guilt,  which  is  proof  of  crime.  Now 
this  conscious  guilt  is  altogether  internal,  but  the  law  allows 
that  proof  of  it  which  consists  of  out  ward  signs.  Is  a  flight 
the  only  outward  evidence  of  conscious  guilt?  So  far  from 
it,  any  indications  of  it  arising  from  the  conduct,  demeanor, 

^  Roscoe  Ciim.  £v.  15. 
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or  expressions  of  the  party  are  legal  evidence  against  him. 
The  law  can  never  limit  the  number  or  kind  of  such  indica- 
tions. In  the  present  case  it  may  be  presumed,  because 
this  is  consistent  with  the  facts  stated,  that  the  poison  was 
proi)ared  by  or  before  nine  o'clock  a.  m.,  on  Sunday,  and 
that  preparations  were  made  for  it  to  be  given  to  the  de- 
ceased; and  it  is  consistent  to  suppose  that  this  was  ex- 
[)ected  to  be  done,  and  was  done  immediately.  About  nine 
o\*l()ck  A.  M.,  on  Sunday,  the  prisoner  appeared  at  the 
house  of  W,  a  mile  and  a  half  from  his  own  residence,  and 
remained  there  until  about  an  hour  after  sunset.  If  guilty 
he  had  already  prepared  for  the  destruction  of  his  victim, 
the  poison  it  is  probable  was  already  producing  its  effects, 
and  he  was  aware  of  the  fact.  That  was  peculiarly  the 
occasion  for  conscious  guilt  to  reveal  some  evidence  of  the 
crime.  If  he  were  unusually  serious  or  brooding  in  his 
mind  or  impressed  with  fear,  these  were  admissible  evi- 
dences of  the  crime,  upon  the  same  principle  that  con- 
scious guilt  may  be  proved  by  a  flight.'' 


B. 


I.  The  house  of  A,  a  bachelor,  is  ^eurched  for  a  political  prisoner 
thought  to  be  hidden  there.  A  makes  no  objection  to  the  search  until 
they  come  to  his  bed-room.  A  person  bein;^  there  discovered  in  A's 
bed,  A  endeavors  by  all  devices  to  prevent  that  person's  identity  from 
being  discovered.  But  A's  fear  arises  not  on  account  of  the  person  being 
the  prisoner,  but  because  the  par^y  in  his  bed  is  a  woman  of  ranlc  and 
reputation  with  whom  he  is,  unknown  to  everj'body.  carrying  on  s.liason,^ 

II.  An  habitual  thief  is  taken  into  custody  for  a  robbery  committed 
on  A.  The  thief,  imagining  that  an  attempt  to  rob  B  has  been  discov- 
ered, displays  great  confusion  and  fear.  Here  conduct  raising  an  in- 
fercmce  of  guilt  is  caused  by  the  recollection  of  another  crime,  for  he 
has  never  even  seen  A.* 


^  In  this    case,  which    is    often  to  indicate  the  sex  without  betray- 

cited,  A's  presence  of  mind  saved  ing  the  individual.    Best  Ev.,  sec. 

himself    and    her    by    uncovering  406. 

enough  of  her  person  to  the  officer  *  Best  Ev.,  sec.  466. 
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RULE  114. — Also  the  fact  of  the  flisrht  of  the  accused 

citen  arguendo  \n        (a),  OF  hls   attempts   to  escape  '  (B), 
fr"'!*"  "L  ^'J"^^^        unless  it  appear  that  the  act  was  for 

U.    8.    50     (Co-Op.  *^* 

Kdition).  another  reason/ 


Illusfradons. 


A. 


I.  A  and  B  are  suspected  of  the  murder  of  0.  coininitted  in  Kentucky, 
where  all  the  parties  lived.  It  was  shown  that  though  immediately  after 
the  crime  was  committed  a  search  was  instituted  for  A  and  B,  they  could 
not  be  found,  and  were  afterwards  arrested  many  miles  distant  in  a  neigh- 
boring State.    This  raises  a  presumption  of  their  guilt.* 


»  People  T.  Fine,  77  Cal.  147;  19  State,  13  South.  Rep.  427  (Ala.); 

Pac.    Rep.    269    (Cal.);    Com.  v.  State  v.  Taylor,  118  Mo.  153;  State 

McMahon,  22  Atl.  Rep.  971  (Pa.);  'v.  Howell,  117   Mo.  307;  State  v. 

Baker  v.  Com.,  17  S.  W.  Rep.  624  Moore,  117  Mo.  395;  State  v.  Dun- 

(Ky.);  Williams  v.  Slate.  22  Tex.  can,  110  Mo.  2vS8;  Ryan  v.  State, 

(App.)  497;  4  S.  W.  Rep.  64;  Hart  83  Wis.  836;  53  X.  W.  Rep.  836. 

V.  State.  22  Tex.  (App.)  563;  3  S.  There  is  no  presumption  of  guilt 

W.  Rep.  741 ;  Wallers  v.  State,  17  arising  from  the  fact  that  a  person 

Tex.  (App.)  226;  State  v.  Chase,  charged  with  crime,  and  while  in 

68  Vt.  405;  35  Atl.  Rep.  336;, Peo-  confinement,  and  before  trial,  at- 

ple  V.  Ogle,  104  X.  Y.  511;  11  N.  tempts  to  commit  suicide.    State 

E.  Rep.  53;  Com.  v.  Brigham,  147  v.  Coudotte,  72  X.  W.  Rep.  913. 

M:i8ji.  414;   18  X.    E.    Rep.    167;  'State  v.  Moncla,  39  La.  Ann. 

Carder  V.  State,  4  South.  Rep.  823  868;  2  South.  Rep.  814;  McBride 

(Ala.);  Allen  v.  U.  S.,  164  U.  S.  v.  People,  37  Pac.  Rep.  953;  Slate 

4S»2;  Hickory  v.  U.  S.,  160  U.  S.  v.   Marshall,   22  S.    W.   Rep.    482 

408;  Alberty  v.   U.  S.,    162  U.  S.  (Mo.). 

499;  Slate  v.  Moore,  101  Mo.  316;  *  Plummer  v.  Com.,  1   Bush.  76. 

Grlllo  V.  State,  9  Ohio  Cir.Ct.  Rep.  And  see  Pt-ople    v.   Ah   Choy,   1 

394;  Williams  v.  Com.,  86  Va.  607;  Idaho,  317;  People  v.  Stanley.  47 

8  S.  E.  Rep.  470;  State  v.  Thomas,  Cal.  117;  Smith  v.  State,  .58  Miss. 

51  Pac.  Rep.  228  (Kas.).  873;    Mathews    v.    State,    9    Tex. 

estate  V.  Jackson,  95  Mo.  623;  (App.)  138;  Arnold  v.  State,  9  Tex. 

Anderson  v.  State,  104  Ind.  467;  4  (App.)  436;  Aiken  v.  State.  10  Tex. 

X.  E.  Rep.  63;  State  v.  Stevens,  67  (App.)  610;  Blake  v.  Slate,  3  Tex. 

Iowa,  5.57;  25   X.   W.    Rep.    777;  (App.)  .581 ;  Gose  v.  Stale.  6  Tex. 

Stale  V.  Moore,  117  Mo.  395;  Slate  (App.)  121 ;  People  v.  Lock  Wing. 

V.  I'almer.  20  All.  Rep.  6  (X.  H.) ;  61  Cal.  381 ;  Sylvester  v.  Stale.  71 

State  V.  Hopgood,  46  La.  Ann.  385;  Ala.  55. 
15    South.    Rep.    4(W):    Elmore  v. 
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II.  A  is  out  on  bail,  pending  hie  trial  for  a  crime.  When  the  case  is 
called  it  is  found  that  A  has  left  the  State  and  forfeited  his  bond.  He  is 
subsequently  brought  baclc.   His  flight  raises  a  presumption  of  his  guilt.^ 

*'It  was  proven  by  the  commonwealth,"  it  was  said  in 
case  I.,  "that  the  appellants,  although  quickly  pursued  by 
soldiers  and  others,  could  not  be  found  upon  search  made 
for  them  at  their  homes,  and  were  subsequently  an'ested  in 
or  near  the  city  of  Cincinnati.  These  circumstances,  unex- 
plained, could  not  have  failed  to  lend  to  the  other  facts  an 
additional  presumption  of  guilt." 

B. 

I.  M  is  on  trial  for  murder.  While  the  jury  were  considering  their 
verdict  M  made  his  escape  from  the  court  room.  The  jury  failed  to  agree. 
M  was  captured  and  tried  the  second  time.  Held,  that  the  former  attempt 
to  escape  raised  an  inference  of  his  guilt.* 

II.  A,  on  being  apprehended  for  a  ciime,  attempts  to  escape.  This 
raises  a  presumption  of  A*8  guilt.^ 

III.  D,  while  in  custody  for  a  crime,  attempts  to  bribe  one  of  bis 
guards.    This  raises  an  inference  of  D's  guilt. < 

IV.  A,  being  accused  of  a  crime  jointly  with  B,  advises  and  assists  B 
to  escape.    This  raises  an  inference  of  A^s  guilt.^ 

In  case  I.  it  was  said:  "The  escape  was  an  attempt  to 
flee,  and  it  had  reference  to  the  charge  in  the  case.  Flight 
in  a   criminal   prosecution   is   one   of   the   most   common 

>  Porter  v.  State,  2  Ind.  435.  lessly    destroys    life   in    order   to 

2  Murrell    v.   State,  46  Ala.  89;  escape  the  consequences  of  another 

Foxley's  Case,  5  Coke,  109b;  43  crime,  the  evidence  of  guilt  of  that 

Eliz.;  People  V.  Wong  Ah  Ngow,  crime    is    thereby    strengthened. 

54  Cal.  151.    In  Iowa  it  is  held  that  Revel  v.  State,  26  Ga.  275. 

the  presumption  of  guilt  from  an  'Dean  v.  Com.,  4  Gratt.    541; 

attempt  to  escape  is  very  slight.  Fanning  v.  State,  14  Mo.  386 ;  State 

** Anciently,"  says  the  court,  *nhe  v.  Mallon,  75  Mo.  356;  People  v. 

common  law  attached  undue  sig-  Strong,  46  Cal.  302:  State  v.  Wil- 

nificance  to  an  attempt  to  evade  Hams,  54  Mo.  170;  State  v.  Phillips. 

arrest,  or  to  escape  from  it.    In  our  24  Mo.  485. 

time,  however,  the  law    will  not  ^  Dean  v.  Com.,,  4  Gratt.    541; 

allow  a  party  to  be  convicted  even  Whaley  v.  State,  11  Ga.  127. 

on  his  own  confession,  if  it  be  un-  ^  People  v.  Rathbun,  21  Wend. 

corroborated.""    State   v.    Arthur,  509;  People  v.  Pitcher,  15  Mich. 

23  Iowa,  432.  When  a  culprit  recic-  397. 
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grounds  for  a  prelum j  lion  of  guilt.  And  whon  iho  tfi^l 
is  connei^ted  with  the  oflfense  charsred*  and  for  whioh  lh<^ 
accused  is  on  trial,  it  is  an  act  that  indicates  fear«  ami  thb 
fear  points  to  guilt.  Acts  s}^eak  as  well  as  woi\ls*  and  they 
are  to  be  interpreted  by  the  common  experieiux*  of  man- 
kind.  And  a  flight  is  universally  admitted  as  evideiUH*  of  the 
guilt  of  the  accused,  though  it  is  not  conclusive/*  But  the 
fact  that  the  prisoner  had  an  op{x>rtunity  to  escaiH^*  but  did 
not  avail  himself  of  it,  is  not  relevant.  "It  is  supjH^seil/* 
said  the  court,  ••that  the  admissibility  of  such  pnH>f  follows 
from  the  rule  which  turns  an  attempt  to  e«ca}>e  against  the 
prisoner.  A  strong  declaration  of  Hume,  in  his  treatise  on 
the  trial  of  Crimes,  that  such  a  fact  should  be  receivoil  a^^ 
conclusive  against  any  cases  sustained  by  circumstantial  evi- 
dence  merelv  was  cited.  But  the  difference  between  an 
attempt  to  eseape  and  refusal  to  escape,  whatever  degree  of 
moral  conviction  the  latter  micrht  carrv  to  the  mind  of  the 
writer,  is  quite  obvious  when  they  are  offered  as  legal  evi- 
dence.  The  attempt  implies  guilt  and  openites  against  the 
party  like  a  confession.  The  refusal  is  an  act  and  confes- 
sion  in  his  own  favor.  Once  receive  it  and  the  criminal 
courts  will  be  loaded  with  such  evidence.  It  is  almost  as 
easily  manufactured  as  a  declaration  of  innocence.  The 
prisoner  and  his  friends  may  introduce  a  third  person  to 
give  the  advice  and  hear  the  refusal  who  may  be  a  witness 
with  perfect  integrity.  A  dupe  himself,  he  may  testify  to 
the  fact  without  being  guilty  of  perjury."^ 


C. 


I.  A  and  B,  after  the  commission  of  a  murder  whicb  they  are  8U8* 
pected  of  being  guilty  of,  fly  from  their  homes  to  a  distant  State.  ThlH 
raises  a  presumption  of  guilt.  The  fact  that  A  and  B  tied  because  of  a 
fear  of  violence  at  the  hands  of  their  pursuers  overthrows  this  presump* 
tion.* 

'  People  V.  Rathbun,  21  Wend.  v.  State,  9  T<;x.  (App.)  48(5;  Hlate 

519.  V.  Balcer  or  Ma  Foo,  110  Mo.  7; 

^Plummer  v.  Com.,  1  Bush,  76;  Lewellen  v.  State,  26  S.  W.  liep. 

Golden  v.  State,  25 6a.  527 ;  Arnold  832  (Tex.). 
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/. 


II.  A 18  coniiDed  in  jail  on  a  charge  of  murder.  A  attempts  to  escape. 
This  raises  do  presumption  of  guilt  of  the  murder^  if  A  sought  to  get 
away  from  the  jail  because  of  his  cruel  treatment  by  his  guards.' 

III.  F,  who  is  suspected  of  a  crime,  is  found  to  have  subsequently 
changed  his  residence.  F  is  a  peddler,  who  is  accustomed  to  go  from 
place  to  place.  No  presumption  of  guilt  can  arise  from  this  circum* 
stance  alone.* 

'*But  there  was  evidence,"  it  was  said  in  case  T.  **before 
the  jury  tending  to  explain  the  concealment  and  flight  of 
appellants  upon  the  ground  that  they  were  occasioned  by  an 
a{)prehension  of  violence  from  soldiers  or  otherwi.se;  and 
this,  in  our  opinion,  was  competent  evidence  which  the  jury 
had  a  right  to  regard  iis  conducing  to  rebut  the  presump- 
tion of  guilt  arising  from  the  concealment  or  flight  of  the 
appellants."^ 

That  a  prisoner  who  is  confined  in  jail  for  two  distinct 
offenses  attempts  to  escape,  is  not  evidence  of  guilt  as  to 
either  charge,  as  it  is  impossible  to  say  which  offense 
prompted  the  attempt.*  And  evidence  of  the  flight  of  per- 
sons charged  as  co-conspirators  with  the  prisoner  is  not  ad- 
missible against  him.** 

RULE  115. — Also  the  fact  of  the  destruction  (a), 
concealment  (b)  or  fabrication  (C)^  of  evidence 
by  the  accused  —  omnia  presumuntur  contra 
spollatorem. 

On  the  trial  of  Lord  Melville,'^  the  solicitor-general  ( Sir 
Samuel  Romilly),  in  addressing  the  House  of  Lords  and 
speaking  of  the  act  of  the  prisoner  in  destroying  certain 
vouchers,  said:    "I  should  think  it  could  hardlv  be  iicces- 


1  State  V.  Mallon,  75  Mo.  35«.  *  People  v.  McKean.  19    X.    Y. 

2  Best  Ev.,  see.  461.  (S.)  486. 

3  Evidence  that  the  prisoner  was  «  People  v.  Sharp,  107  X.  Y.427: 
insane  will  be  admissible  to  rebut  14  X.  E.  Rep.  319. 

the  presumption  ^Peacock  v.  State,  «  Allen  v.  U.  S.,  164  U.  S.  492. 

60  N.J.  [L.]353;  14  A  tl.  Rep.  893),  ^  29  How.  St.  Tr.  1194. 
or  intoxicated.      People  v.  Murray, 
72  Mich.  10;  40  N.  W.  Rep.  29. 
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sary  to  your  lordships  collectively ;  I  am  sure  it  can  not  be 
to  many  of  vou  individuallv,  to  state  what  inference  courts 
of  justice  always  draw  from  the  destruction  of  evidence. 
Most  of  the  cases  that  have  occurred  of  that  kind,  at  least 
if  those  that  I  have  known,  are  civil  cases ;  but  I  know  of  no 
distinction  in  this  respect  between  civil  and  criminal  cases. 
The  presumption  in  one  case  is,  as  I  conceive,  as  stronjr  as 
in  the  other.  In  civil  cases,  a  party  who  destroys  evidence 
of  a  transaction  is  always  charged  to  the  full  extent  that 
it  was  possible  that  that  transaction  could  have  gone,  I  will 
state  to  your  lordshii)s  a  very  few  cases  which  have  occurred 
on  questions  of  this  kind  (after  citing  Armory  v.  Delaviaire^ 
Dalton  V.  Coatsworth  and  Wliile  v.  Lincoln^  he  proceeded) : 
*'I  have,  however,  hitherto  only  stated  to  your  lordships 
civil  cases,  but  I  am  sure  that  no  case  occurs  of  any  person 
convicted  of  an  offense  upon  circumstantial  evidence,  in 
which  the  court  does  not  act  upon  presumptions  exactly  of 
the  same  kind.  I  would  suppose  that  a  man  were  indicted 
for  the  murder  of  another,  and  that  there  was  no  evidence 
against  him,  but  that  which  is  called  circumstantial  evidence ; 
that  is  evidence  of  conduct  or  of  circumstances  which  can 
not  be  accounted  for  upon  any  hypothesis,  but  that  of  the 
party  being  guilty.  I  will  suppose  a  case  of  that  kind,  and 
then  I  will  ask  your  lordships,  if  evidence  were  to  be  pro- 
duced that  the  prisoner  had  destroyed  the  clothes  which  he 
wore  upon  the  day  on  which  the  man  was  nmrdered,  whether 
a  jury  would  not  be  directed  to  presume,  or  whether  a  jury 
would  not  presume,  that  the  clothes  so  destroyed  had  been 
stained  with  the  blood  of  the  man  that  was  murdered,  and 
that  they  had  been  destroyed  only  for  the  purpose  of  sup- 
pressing that  evidence?  If  a  jury  would  not  be  expres'^ly 
directed  to  presume  guilt  from  this,  I  would  ask  whethcM- 
the  party's  having  destroyed  the  clothes  he  wore  upon  the 
day  on  which  the  man  was  murdered  would  not  be  consid- 
ered as  most  material  evidence  in  such  a  case  ?  And  Avhether 
it  could  be  evidence  in  anv  way,  but  that  in  which  I  have 
stated  that  it  must  be  presumed  that  no  innocent  man  would 

'  See  anu.  ch.  VII. 
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have  destroyed  that  evidence,  which  would  have  contributed 
to  his  acquittal  if  innocent,  and  could  contribute  to  his  con- 
viction only  if  he  were  guilty." 

Illustrations, 


A. 

I.  A  is  accused  of  the  murder  of  B  by  poison.  The  fact  that  A  bad 
tbe  body  of  B  interred  with  great  haste  is  relevant  on  the  question  of 
A's  guUt.i 

II.  D,  who  resided  with  £,  is  accused  of  poisoning  him.  The  death 
of  £  being  very  sudden,  H,  his  guardian,  wrote  to  D  saying  that  as  he 
suspected  that  E  might  have  been  poisoned,  he  wanted  his  body  opened 
for  the  purpose  of  investigating  that  fact.  D  replied,  assenting,  when 
H  wrote  a  second  letter  as  to  the  investigation  of  the  body  by  physicians, 
but  saying  nothing  about  poison.  When  the  doctors  came  D  showed 
them  the  second  letter  but  said  nothing  about  the  first,  and  on  being 
asked  the  purpose  of  the  examination  told  them  that  it  was  only  for  the 
satisfaction  of  the  family.  The  physicians,  therefore,  suspecting  noth- 
ing, omitted  to  search  for  poison,  and  D  had  the  body  Immediately  in- 
terred.   These  facts  were  held  to  rai^  an  inference  of  D'e  guilt.' 

UI.  A  person  before  being  arrested  for  the  murder  of  another  at- 
tempts to  remove  all  trace  of  the  blood  and  to  destroy  all  the  instruments 
of  the  crime.    This  raises  a  presumption  of  guilt.^ 

IV.  A  being  accused  of  a  crime  attempts  to  spirit  away  a  witness. 
This  is  relevant.^ 

B. 

I.  S  is  indicted  for  the  forgery  of  a  bank-note.  On  his  being  arrested 
a  forged  bank-note  is  found  concealed  in  the  cuff  of  his  coat.  This 
raises  an  inference  of  guilt.^ 

n.  A,  who  was  a  soldier,  was  accused  of  the  murder  of  C.  In  order 
to  identify  a  soldier  who  has  sold  a  watch  belonging  to  0  to  B  the  com- 
pany was  drawn  up  in  line  so  that  B  could  see  them.  While  B  was 
passing  along  the  line  to  inspect  the  soldiers,  A  attempted  to  conceal 
himself  behind  the  door  of  a  house  which  stood  near.  This  circumstance 
is  relevant  in  raising  a  presumption  that  A  was  guilty .> 

1  R.  V.  Donnall,  Wills'  Circ.  Ev.  «  Stewart's  Case,  2  City  Hall  Rec. 

188.  187 ;  People  v.  Gardner,  2  Wheeler, 

«  R.  V.  Donnellan,  Phill.  Tr.  131.  23. 

3  Burr.  Ev.  412.  «  Flanagan  v.  State,  25  Ark.  92. 
*  Martin  v.  State,  28  Ala.  71. 
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III.  L  was  indicted  for  the  murder  of  Ills  wife.  '  It  appeared  tliat  L 
had  concealed  her  death  from  every  one  for  several  hours  after  it  took 
place.    This  is  relevant.* 

IV.  A,  on  heing  arrested  for  robbery,  takes  a  pocket-book  out  of  his 
pocket  and  slips  it  under  his  coat  into  the  hands  of  his  wife  who  stands 
by  him,  then  turns  to  the  officers  and  declares  he  has  no  money.  This 
raises  a  presumption  of  A's  ^uilt.^ 

Incase  III.  it  was  said:  *'The  prisoner  concealed  the 
killing  for  several  hours.  He  has  never  admitted  the  kill- 
ing by  himself  and  claimed  that  it  was  an  accident  or  for 
any  cause  excusable ;  at  least  there  is  no  evidence  of  any 
such  admission.  Concealment,  it  is  well  settled,  is  evidence 
of  malice — of  a  premeditated  design  to  commit  the  deed. 
If  he  had  not  intentionally  committed  the  deed,  some 
human  emotion  would  have  induced  him  to  betray  his  sor- 
row or  his  consciousness  of  his  own  overwhelming  disaster." 

In  case  IV.  the  trial  court  in  reference  to  that  transaction 
had  instructed  the  jury  that  the  suppression,  destruction 
or  concealment  of  evidence  against  the  accused  was  a  cir- 
cumstance from  which  they  should  draw  the  strongest  infer- 
ence of  guilt,  because  if  he  was  innocent  he  would  have 
no  interest  in  concealing  or  destroying  such  testimony. 
The  Supreme  Coui't  thought  the  epithet  ** strongest"  too 
strong,  but  would  not  reverse  the  case  on  this  ground. 

C. 

I.  C  was  absent  from  his  house  for  over  an  hour,  and  on  returning 
said  to  his  servant:  ^*If  any  inquiries  are  made,  say  that  I  was  not  out 
more  than  ten  minutes.*'  0  being  indicted  for  a  murder  committed 
during  his  absence  from  home,  this  request  of  his  raises  a  presumption 
of  his  guilt.8 

II.  A  is  accused  of  shooting  B  with  a  pistol.  A  pistol  is  found  be- 
side B  in  such  a  position  that  it  would  appear  that  it  is  a  case  of  suicide. 
But  it  is  proved  that  it  is  A's  pistol,  and  that  A  placed  it  there.  This 
raises  a  presumption  of  A*s  guilt.^ 

III.  R,  a  postmaster,  is  charged  with  the  embezzlement  of  a  regis- 
tered letter.    In  his  books,  entries  concerning  the  letter  are  found  to 

*  Lanergan  v.  People,  6  Park.  C.        *  R.  v.  Rush,  Burr.  Ev.  435. 

C.  225.  *  R.  V.  Green,  7  How.  St.  Tr.  169 ; 

*  Miller  V.  People,  39  111.  466.  R.  v.  Norcutt,  14  Id.  1324. 

40 
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have  been  erased  and  added  to.     This  raises  a  presaniption  of  R*a 
gailt.i 

IV.    A  person  charged  with  murder  is  proved  to  have  sent  a  letter  to 
the  officers  of  the  law  throwing  suspicion  on  another.    This  Is  relevant.' 

y .    A  person  charged  with  crime  is  proved  to  have  attempted  to  bribe 
a  witness  or  a  juror.    This  is  relevant.' 

In  case  IIL  it  was  said:  **The  falsification  of  records, 
either  by  interlineations  or  erasures,  with  reference  to  a 
matter  in  which  the  party  making  such  falsification  is  sus- 
pected or  charged,  or  liable  to  be  suspected  or  charged 
with  neglect  or  wrong  doing,  is  strong  presumptive  evidence 
of  guilt." 

**The  general  rule  is,"  said  the  court,  in  case  IV.,  **that 
whatever  falsehood  a  person  charged  with  crime,  concocts 
to  avert  suspicion  from  himself  is  admissible  evidence 
against  him.  And  on  the  same  principle  whatever  false- 
hood a  person  thus  situated  puts  forth  to  charge  his  own 
offense  upon  another  who  is  innocent  must  be  competent 
evidence  against  himself. 

In  a  leading  case.  Chief  Justice  Shaw,  said:  *'To  the 
same  head  may  be  referred  all  attempts  on  the  part  of  the 
accused  to  suppress  evidence,  to  suggest  false  and  deceptive 
explanations  and  to  cast  suspicion  without  just  cause  on 
other  persons^  all  or  any  of  which  tend  somewhat  to  prove 
consciousness  of  guilt,  and  when  proved  to  exert  an  influ- 
ence against  the  accused." 


1  U.  S.  v.  Randall,  Deady,  543. 
In  State  v.  Knapp,  45  N.  H.  14S, 
on  the  trial  of  an  indictment  for 
rape,  the  jury  had  been  taken  to 
view  the  premises  where  the  crime 
was  alleged  to  have  been  com- 
mitted. It  appeared  that  just  pre- 
vious to  this  a  change  had  been 
made  in  the  condition  of  the  place 
— ^some  boards  which  had  fallen  off 
a  fence  were  replaced  by  a  person 
acting  in  behalf  of  the  prosecution. 
The  court  held  that  this  east  the 


burden  on  the  State  of  satisfying 
the  appellate  court  that  the  pris- 
oner could  not  have  been  Injured 
by  the  change;  and  that  it  was  not 
enough  to  render  It  merely  more 
probable  that  no  injury  had  been 
done  to  him. 

*  Gardner  v.  People.  6  Park.  C. 
C.  205. 

9  State  V.  Case,  93  N.  C.  545;  53 
Am.  Rep.  471;  State  v.  Crowder, 
41  Kas.  101;  21  Phc.  Rep.  208. 
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*^But  this  coDsideration  is  not  to  be  pressed  too  urgently,- 
because  an  innocent  man  when  placed  by  circumstances  in 
a  condition  of  suspicion  and  danger  may  resort  to  deception 
in  the  hope  of  avoiding  the  force  of  such  proofs.  Such  was 
the  case  often  mentioned  in  the  books  of  a  man  convicted 
of  murder  of  his  niece  who  had  suddenly  disappeared  under 
circumstances  which  created  a  strong  suspicion  that  she  was 
murdered.  He  attempted  to  impose  on  the  court  by  pre- 
senting another  girl  as  the  niece.  The  deception  was  dis- 
covered, and  naturally  operated  iigainst  him,  though  the 
actual  appearance  of  the  neice  alive  afterwards,  proved 
conclusively  that  he  was  not  guilty  of  the  murder."* 

Robbery  may  take  place  by  putting  in  fear  as  well  as  by 
force,  or  rather  as  has  been  said,  fear  may  take  the  place 
of  force.  But  actual  fear  need  neither  be  alleged  nor 
proved.  **Provided,"  say  the  old  writers,'  '*the  property 
be  taken  with  such  circumstances  of  violence  or  terror,  or 
threatening  by  word  or  gesture  as  would  in  common  ex[)e- 
rience  induce  a  man  to  part  with  it  from  an  apprehension 
of  personal  danger,  the  law  in  odium  ftpoltatoris  will  pre- 
sume fear  where  there  appears  to  be  a  reasonable  ground 
for  it."  In  Nordenn  Case^^  this  presumption  was  carried 
as  far  as  this.  A  person  having  been  told  that  one  of  the 
stage  coaches  coming  to  the  town  where  he  lived  had  been 
frequently  robbed  by  a  single  highwayman,  resolved  to  cap- 
ture him.  In  pursuance  of  this  resolve  he  put  a  small  sum 
of  money  and  a  pistol  in  his  pocket  and  followed  the  coach 
in  a  chaise.  The  highwayman  duly  appeared,  and  after 
relieving  the  passengers  in  the  coach  of  their  valuables 
came  to  him,  and  presenting  a  weapon  demanded  his  money. 
The  amateur  detective  handed  over  his  purse,  and  then 
jumping  from  the  chaise,  with  the  aid  of  the  passengers  in 
the  coach,  captured  the  highwayman.  The  latter  was  held 
guilty  of  robbing  the  chaise  passenger. 

'  Cora.  V.  Webster,  5  Ciish.  317,       'See  EMt'g  Pleas  of  the  Crown. 
Shaw.  C.J.  711. 

»  Post.  129. 
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RULE  116.— -Also  the  fact  of  silence  on  the  piirt 
of  the  accused  when  charsres  are  made  asrainst 
him  in  his  presence  and  hearingr  (A),  unless  the 
charsres  are  made  in  the  course  of  a  Judicial  in- 
terrosration  (B). 

Illustrations. 


A. 


I.  A  is  accuBed  of  adminlsterlDg'a  poison  to  his  wife  with  the  inten- 
tion of  killing  her.  A  witness  testifies  that  the  wife  had  declared  that 
A  had  attempted  to  poison  her,  in  his  presence,  and  that  A  was  stand- 
ing near  by,  bat  made  no  response.    This  is  relevant. ^ 

II.  One  S  being  murdered,  H  says  to  R,  ^'Everybody  suspects  you. 
I  suspect  you.*^  R  remains  silent.  On  the  trial  of  R  for  the  murder  of 
S  this  is  relevant.* 

III.  M  was  murdered  by  stabbing.  Before  he  died,  being  in  the  pres- 
ence of  D,  and  in  his  hearing,  M  says  that  he  won  $55  from  D  the  night 
before,  and  that  D  bad  murdered  him  to  get  back  the  money.  This  is 
relevant  and  raises  an  inference  against  D  on  his  trial  for  the  murder  of 
M.« 

IV.  S  is  indicted  for  the  murder  of  T.  Certain  observations  were 
made  by  his  wife  in  the  presence  of  others  on  the  subject  of  the  crime, 
to  which  S  made  no  direct  reply.    These  statements  are  relevant  against 

V.  Several  times  while  confined  in  jail,  A  accused  B  of  the  murder 
of  £  to  which  B  made  no  response.    This  is  relevknt.^ 

VI.  M  is  accused  of  a  burglary  and  robbery.  It  appears  that  after 
the  crime  was  committed,  M  and  his  brother  were  at  a  candy  pulling 
together,  when  the  brother,  in  M^s  presence  and  hearing,  remarked  that 
he  had  $150  in  his  possession  belonging  to  M.  M  made  no  response. 
This  is  relevant  as  an  admission  of  M  that  it  w^as  true.* 


1  Com.  V.  Galavan,  9  Allen,  271.  «  Donnelly  v.  Stote.  26  N.  J.  (L.) 
The  conduct,  demeanor  and  ex-  613.  Contra:  State  v.  Edwards,  13 
pression  of  the  accused  at  or  about  S.  C.  30. 

the  time  of  the  commission  of  the  <  R.  v.  Smithies,  5  C.  &  P.  332. 

crime  with  which  he  is  charged,  ^  Ettinger  v.  Com.,  d8  Pa.   St. 

are   competent   evidence    against  345;  State  v.  Crocket,  82  N.  C.  600^ 

him.    Blount  v.  State.  49  Ala.  381.  «  Moye  v.  State,  66  Ga.  740. 

2  State  V.  Reed,  62  Me.  130. 
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Id  case  I.  it  was  said :  '*The  statements  of  the  defend- 
ant's wife  while  in  a  room  connected  by  an  open  door  with 
the  narrow  entiy  in  which  the  defendant  was  standing,  re- 
lated to  acts  done  by  the  defendant  or  in  his  presence. 
They  were  made  in  the  defendant's  own  house,  in  the  ab- 
sence of  any  officer  of  the  law  or  any  thing  which  might 
create  constraint  or  apprehension,  and  under  such  circum- 
stances that  he  might  well  have  heard,  and  if  he  did  must 
have  understood  them,  and  known  whether  they  were  true 
or  false,  and  would  have  been  likely,  according  to  common 
experience,  to  reply  to  them  and  contradict  them  if  untrue. 
They  are,  therefore,  admissible  in  evidence  against  him 
within  the  rule  laid  down." 

In  case  II.  the  court  said:  ^'No  doubt  as  to  the  fact  that 
he  was  told  he  was  suspected  is  suggested.  His  silence  is 
not  denied.  A  suspicion  of  crime  conveyed  to  the  prisoner 
is  so  nearly  similar  to  a  charge  of  having  committed  the 
crime  that  the  jury  would  not  be  misled  ( by  speaking  of 
the  words  as  a  ''charge"  of  the  crime)  especially  when 
their  attention  is  directed  to  the  testimony  upon  which  the 
remark  is  predicated ;  and  whether  it  was  a  suspicion  or 
charge  the  same  law  would  be  applicable.  The  probative 
force  of  the  fact  would  be  the  same  in  either  case ;  or  if 
different,  it  would  differ  in  degree  only.  The  law  given 
was  correct.  *  *  *  It  is  introduced  by  the  remark  of 
the  presiding  judge  that,  it  is  not  merely  what  the  prisoner 
says  or  does,  but  what  he  omits  to  do  or  say  that  may  be- 
come facts  evidentiary  of  guilt.  Then  after  alluding  to  the 
facts  as  shown  by  the  testimony,  he  says  further,  'What  is 
the  law?  A  statement  is  made  either  to  a  man  or  within 
his  hearing  that  he  was  concerned  in  the  commission  of  a 
crime  to  which  he  makes  no  reply;  the  natural  inference  is 
that  the  imputation  is  well  founded  or  he  would  have 
repelled  it.'  This  is  a  quotation  from  Best  on  Presump- 
tions, affirmed  in  State  v.  Cleaves^^  and  its  justice  and  pro- 
priety are  there  so  fully  ilustrated  that  we  deem  it  unnec- 
essary to  add  any  thing  to  what  is  there  said." 

1  59  Me.  300. 
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In  ca8e  III.  it  was  said :  ''When  a  matter  is  stated  in  the 
hearing  of  one  which  injuriously  affects  bis  rights  and  he 
understands  it  and  assents  to  it  wholly  or  in  part  by  a  reply, 
both  are  admissible  in  evidence,  the  answer  because  it  is  the 
act  of  the  paily  who  is  presumed  to  have  acted  under  the 
force  of  truth,  and  the  statement  as  giving  point  and  mean- 
ing to  the  action.  So,  also,  silence  unless  it  be  accounted 
for  «  «  «  |])2iy  be  taken  as  a  tacit  admission  of  the 
fact  stated,  because  a  person  knowing  the  truth  or  falsity  of 
a  statement  affecting  his  rights  made  by  another  in  his 
presence,  under  circumstances  calling  for  a  reply ^  will  natu- 
rally den}'  it,  if  he  is  at  liberty  to  do  so,  if  he  does  not  in- 
tend to  admit  it.  Whatever  is  said  to  a  prisoner  on  the 
subject-matter  of  the  charge,  to  which  he  made  no  direct 
reply,  is  receivable  as  evidence  of  an  implied  acquiescence 
on  his  part." 

In  case  IV.,  although  the  wife  was  not  admissible  as  a 
witness,  the  court  thought  that  this  circumstance  did  not 
vary  the  general  rule  stated  in  the  last  sentence. 

In  cjise  V.  it  was  said:  **The  circumstances  under  which 
the  accusation  was  made  were  so  well  calculated  to  elicit  a 
reply,  that  we  are  not  prepared  to  say  that  the  silence 
of  the  prisoner  was  not  a  circumstance,  though  very 
slight,  for  the  consideration  of  the  jur}'.  Silence  under 
certain  circumstances,  may  amount  to  a  tacit  admission  of 
guilt." 

* 'Where  an  individual  is  charged  with  an  offense  or 
declarations  are  made  in  his  presence  or  hearing  touching  or 
affecting  his  guilt  or  innocence  of  an  alleged  crime,  and  he 
remains  silent  when  it  would  be  proper  for  him  to  speak, 
it  is  the  province  of  the  jury  to  interpret  such  silence,  and 
determine  whether  his  silence  was,  under  the  circumstances, 
excused  or  explained.  At  most,  silence  under  such  circum- 
stances is  but  an  implied  acquiescence  in  the  truth  of  the 
statements  made  by  others,  and  thus  presumptive  evidence 
of  guilt,  and  in  some  cases  it  may  be  slight,  except  as  con- 
firmed and  corroborated  by  other  circumstances.  But  it  is 
some  evidence,  and,  therefore,  except  in  those  cases  where 
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the  statements  are  made  upou  an  occasion  and  under  cir- 
cumstances in  which  the  individual  sought  to  be  affected 
could  not  with  propriety  speak,  as  in  the  progress  of  a 
judicial  investigation  or  in  a  discussion  between  third  per- 
sons not  addressed  to  or  intended  to  affect  the  accused  or 
induce  any  action  in  respect  to  him,  so  that  for  him  to 
speak  would  be  a  manifest  intrusion  into  a  discourse  to 
which  he  was  not  a  party,  the  evidence  is  competent  and 
should  be  admitted.  Any  declaration  of  the  individual  in 
response  to  a  statement  so  made  would  be  admissible  in  evi- 
dence, and  an  omission  to  make  any  answer  to  it  or  to 
notice  it  like  other  acts  of  the  party  is  to  be  interpreted  and 
such  effect  given  to  it  as  evidence,  in  connection  with  the 
other  circumstances  of  the  case,  as  the  jury  in  their  discre- 
tion shall  think  it  entitled  to.  The  implication  of  assent 
to  a  statement  affecting  the  guilt  or  innocence  of  an  indi- 
vidual, from  an  omission  to  controvert,  qualify,  or  explain 
it,  arises  from  the  fact  that  a  person  knowing  the  truth  or 
falsity  of  a  statement  affecting  his  rights  made  by  another 
in  his  presence,  will  naturally,  under  circumstances  calling 
for  a  reply,  deny  it,  if  he  be  at  liberty  to  do  so,  if  he  does 
not  intend  to  admit  it."^  In  a  Missouri  case^  it  is  said: 
''It  is  not  in  all  instances  where  declarations  are  made  in 
the  presence  and  hearing  of  a  person  that  these  declarations 
can  be  given  in  evidence  against  him.  They  frequently  call 
for  no  reply,  and  sometimes  they  are  impertinent  and 
deserve  no  notice.  Unless  it  is  shown  that  the  party  is  imme- 
diately concerned,  and  that  unless  he  did  speak,  his  silence 
might  fairly  be  construed  into  an  admission,  the  declara- 
tions will  not  be  admissible." 


B. 

I.  A  and  B  are  charged  with  the  joint  commissioa  of  a  felony.  On 
his  examination  before  the  committing  magistrate,  A  states  in  the  pres- 
ence of  B,  and  in  his  hearing*  that  he  and  B  committed  the  crime,  but 


>  Kelley    v.    People,  55    X.    Y.        «  State  v.  Hamilton,  55  Mo.  523. 
573. 
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B  makes  no  response.     This  is  not  relevant,  and  raises  no  presumption 
a^inst  B.i 

II.  On  the  trial  of  C  a  witness  makes  certain  statements  as  to  0*8 
guilt.     C  makes  no  response.     This  raises  no  inference  of  gnilt  against 

III.  Two  watchmen  took  K  into  custody  and  carried  him  to  the 
station,  where  one  of  them  said  that  K  had  been  robbing  a  man.  R 
soon  came  in  and  pointed  to  K  and  said,  'Hhat  man  has  stolen  my 
money.*'  K  afterwards  laid  a  bag  on  a  shelf,  which  one  of  the  officers 
observing,  took  up  and  found  it  contained  money.  R  said  it  was  his  bag 
and  contained  all  the  money  he  had.  K.  though  within  hearing  of  all 
that  was  said,  remained  silent.  This  raised  no  presumption  against  K, 
and  the  declarations  of  R  and  the  officers  are  irrelevant.' 

lY.  W  was  confined  in  prison  awaiting  trial  on  a  charge  of  burglary. 
While  in  his  cell  N  was  brought  to  the  door  and  asked  by  a  police  officer, 
in  W's  presence  and  hearing,  if  he  was  a  certain  party  whom  she  had 
seen  near  the  building  before  the  time  of  the  burglary.  X  answered. 
'''Yes,  I  will  swear  to  it.''  W  made  no  denial  or  response.  This  raised 
no  presumption  of  W*8  guilt,  and  was  irrelevant.* 

CaseB  I.  and  II.  are  founded  on  the  rule  that  a  prisoner 
on  trial  is  not  obliged  to  retort  upon  or  deny  every  state- 
ment which  is  made  during  the  proceedings,  and  as  fast  as 
they  are  made.  Under  a  judicial  interrogation,  the  prisoner 
has  a  constitutional  right,  under  the  principles  of  the 
English  common  law,  to  remain  silent. 

In  case  III.  the  position  of  the  parties  at  the  time  was 
held  by  the  court  to  bring  them  within  the  meaning  of  the 
phrase,  **judicial  interrogation."  Said  Shaw,  C.  J. :  **In 
some  cases  where  a  statement  is  made  in  the  hearing  of 
another  in  regard  to  facts  affecting  his  rights,  and  he  makes 
no  reply,  it  may  be  a  tacit  admission  of  the  facts.    But  this 


iR.  V.  Appleby,  3  Stark.  33. 
Contra:  Maguire  v.  People,  5  N. 
Y.  (T.  AC.)  682. 

«  Burr.  482,  Shaw,  C.  J.,  in  Com. 
V.  Kenney,  post, 

8  Com.  V.  Kenney,  12  Mete.  235; 
State  V.  Weaver,  57  Iowa,  732. 
Contra:  Kelley  v.  People.  65  N.  Y. 
572. 

*  Com.  V.  Walker,  13  Allen,  570. 
In  a  New  Jersey  case  it  was  said  : 
^^Tbe  quasi  judicial  investigation 


instituted  by  Coroner  Connory,  of 
the  city  of  New  York,  improper 
and  informal  as  it  was  might  have 
restrained  the  accused  from  deny- 
ing or  replying  to  the  statement  of 
Moses,  and  would  have  protected 
him  from  having  any  unfavorable 
inference  drawn  from  his  silence.*^ 
Donnelly  v.  State,  26  N.  J.  (L.) 
613.  And  see  Sullivan  v.  People, 
31  Mich.  1. 
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depends  on  two  facts :    First,  whether  he  hears  and  under- 
stands the  statement  and  comprehends  its  bearing;    and 
secondly,  whether  the  truth  of  the  facts  embraced  in  the 
statement  is  within  his  own  knowledge  or  not;  whether  he 
is  in  such  a  situation  that  he  is  at  liberty  to  make  any  reply ; 
and  whether  the  statement  is  made  under  such  circumstances 
and  by  such  persons  as  naturally  to  call  for  a  reply  if  he 
did  not  intend  to  admit  it.      If  made  in  the  course  of  any 
judicial  hearing,  he  could  not  interfere  and  deny  the  state- 
ment; it  would  be  to  charge  the  v/itness  with  perjury,  and 
alike  inconsistent  with  decorum  and  the  rules  of  law.    So,  if 
the  matter  is  of  something  not  within  his  knowledge;    if 
the  statement  is  made  bv  a  stranorer  whom  he  is  not  called 
on  to  notice,  or  if  he  is  restrained  by  fear,  by  doubts  of  his 
rights,  by  a  belief  that  his  security  will  be  best  promoted 
by  his  silence — ^then  no  inference  of  assent  can  be  drawn 
from  that  silence.     •     *     •     The  circumstances  are  such 
that  the  court  are  of  opinion  that  the  declaration  of  the 
party  robbed,  to  which  the  defendant  made  no  reply,  ought 
not  to  have   been    received  as  competent  evidence  of  his 
admission  either  of  the  fact  of  stealing,  or  that  the  bag  and 
money  were  the  property  of  the  party  alleged  to  be  robbed. 
The  declaration  made  by  the  officer  who  first  brought  the 
defendant  to  the  watch-house,  he  had  certainly  no  occasion 
to  reply  to.      The  subsequent  statement,  if  made  in  the 
hearing  of  the  defendant  (of  which,  we  think,  there  was 
evidence),  was  made  whilst  he  was  under  arrest,  and  in  the 
custody  of  persons  having  official  authority.     They  were 
made  by  an  excited,  complaining  party  to  such  officers  who 
were  just  putting  him  into  confinement.     If  not  strictly  an 
official  complaint  to  officers  of  the  law,  it  was  a  proceeding 
very   similar  to   it,  and   he   might   well  suppose  that  he 
had  no  right  to  say  any  thing  until  regularly  called  on  to 
answer." 

Case  IV.  proceeds  on  the  same  principle,  viz. :  the  officer 
being  present,  it  was  in  the  nature  of  a  judicial  interroga- 
tion. 

But  in  a  civil  case  the  failure  of  one  charged  with  fraud 
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to  appear  at  the  trial  and  testify  in  denial  of  the  charge, 
raises  a  presumption  against  him.^ 

RULE  116a.— -Where  the  accused  has  it  peculiarly 
within  his  power  to  produce  evidence  or  witnesses 
whose  testimocy  would  explain  a  transaction,  the 
fact  that  he  does  not  do  so,  raises  a  presumption 
that  the  evidence  or  the  testimony,  if  produced, 
would  he  unfavorable  to  him.' 

lUiuitradonft. 

I.  G  is  indicted  for  the  murder  of  T.  The  question  U,  was  O  in  tlie 
company  of  T  at  a  certain  time.  Circuuistantial  evidence  is  produced 
to  show  that  be  was,  and  6  does  not  account  for  bis  whereabouts  at  that 
time.    This  raises  an  inference  that  Q  was  tUere.^ 

II.  A  is  indicted  for  sellin|(  liquor  without  a  license.  The  sale  is 
proved,  and  A  does  not  produce  any  license.  The  presumption  is  that 
he  has  none.^ 

In  case  I.  it  was  said:  **A  prisoner  pressed  by  the  force 
of  aciHiniulated  circumstances  nuiy  not  unfre<iuently  find 
himself  in  the  position  where  he  is  required  to  account  for 
his  whereabouts  on  a  given  day,  or  to  show  how  he  became 
possessed  of  a  given  sum  of  money  or  article  of  personal 
property.  The  omission  to  produce  such  evidence  has 
never  been  regarded  as  absolute  and  conclusive  evidence  of 
the  fact  in  dispute.  Neither  the  elementary  writers  nor 
the  adjudicated  cases  furnish  any  such  rule  of  evidence. 
The  absence  of  such  evidence,  especially  when  it  it  appe^irs 
to  be  in  the  power  of  the  prisoner  to  furnish  it,  creates  a 
strong  [iresumption  of  guilt,  a  strong  inference  against  him, 
and  is  a  circumstance  greatly  cori'oborative  of  the  truth  of 
the  evidence  given  upon  the  other  side.    In  a  doubtful  case 

»  Conn.  Mat.  Ins.  Co.  v.  Smith,  v.  Clark.  14  Gray,  367.    But  not,  it 

117  Mo.  2G1.  seems,  in  Louisiana.  State  v.  Carr, 

«  Graves  v.  U.  S..  150  U.  S.  118;  25  La.  Ann.  407. 

People  V.  Hovey ,  92  N.  Y.  669 ;  Peo-  »  Gorden  v.  People,  38  N.  Y.  508. 

pie  v.  Doyle,  21  X.  Y.  578;  People  *  State  v.  Simons,  17  X.  H.  83. 
v.  McWhorter,  4  Barb.  438;  Com. 
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it  would  justify  the  jury  in  resolving  the  doubt  against 
him/' 

Where  by  statute  a  defendant  in  a  criminal  case  is  allowed 
to  testify  in  his  own  behalf  (a  privilege  not  his  at  common 
law),  the  question  has  arisen  whether  a  refusal  to  avail  him- 
self of  this  privilege  raises  a  presumption  against  him.  In 
several  cases  it  has  been  held  that  it  does  not.^  This 
conclusion  appears  to  have  been  drawn  from  a  consideration 
of  the  constitutional  principle  that  no  man  shall  be  called 
upon  to  give  evidence  against  himself.  But  it  would  seem 
as  illogical  for  a  couit  to  reject  this  inference  as  it  is  im- 
possible to  prevent  a  jury  from  taking  such  fact  into  con- 
sideration.^ The  statutes  of  most  of  the  States  exi)ressly 
prohibit  such  an  omission  from  being  used  by  the  prose- 
cution in  any  way  to  the  detriment  of  the  defendant.  But 
in  the  absence  of  such  a  provision  it  is  difficult  to  see  why 
such  a  presumption  may  not  arise,  and  be  taken  into  con- 
sideration by  a  jury.  Chief  Justice  Appleton,  of  Maine, 
holds  to  this  view  and  argues  it  at  length  in  several  cases 
decided  by  him  where  this  question  was  raised.  '*The  stat- 
ute authorizing  the  defendant  in  criminal  proceedings  to 
testify  at  his  own  request,"  says  he,"  '*was  passed  for  the 
benefit  of  the  innocent  and  for  the  protection  of  innocence. 
The  defendant  in  criminal  cases  is  either  innocent  or  guilty. 
K  innocent,  he  has  every  inducement  to  state  the  facts 
which  would  exonerate  him.  The  truth  would  be  his  pro- 
tection. There  can  be  no  reason  why  he  should  withhold 
it,  and  every  reason  for  its  utterance."  But  where  a  person 
does  testify  in  his  own  behalf  the  fact  that  he  does  not 
controvert  an  important  statement  of  the  witnesses  against 
him,  and  which  is  within  his  pers<mal  knowledge,  raises  the 
the  presumption  that  it  is  true.^ 

>  Beavers  v.  State,  5S  lod.  .'V30;  <  See  State  v.  Cameron,  40  Vt. 

McKenzie  y.  SUte.  26  Ark.  334;  555. 

People  y.  Tyler, 36 Cal. 522;  Kiiloff  'State  v.   Cleaves,  59  Me.  300; 

y.  People,  45  X.  Y.  213;  5  LanA.  State  v.   I^wrenee.  57    Me.    574; 

961;  Coin.   v.   Harlow,   110  Man*,  State  v.  Bartlett,  55  Me.  200. 

41 1 .  *  Coniatock  v.  SUte,  14  Neb.  205 ; 

Stover  V.  People.  .16  X.  Y.  315. 
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RUIiE  116b. — But  Rule  116a  does  not  include  every 
fact  in  the  case  which  it  may  be  in  the  power  of 
the  defendant  to  prove,  as  he  is  not  bound  to  an- 
ticipate all  the  facts  which  the  State  may  show^ 
in  the  course  of  the  trial,  and  be  ready  with  evi- 
dence to  controvert  them  (A)J  Nor  is  he  bound 
to  produce  evidence  which,  agrainst  the  objection 
of  the  State,  would  be  incompetent  (b)/ 

lUustratioiis. 

A. 

I.  The « failure  of  an  accused  person  to  produce  evidence  of  good 
character,  raises  no  presumption  that  his  character  Is  bad,  or  that  he  is 
guilty  of  the  offense  charged.' 

B. 

I.  A.  on  trial  for  murder,  set  up  an  alibi,  and  introduced  evidence  to 
prove  that  at  the  time  of  the  commission  of  the  crime  he  was  at  another 
place  with  his  wife.  His  wife  not  being  a  competent  witness,  his  failure 
to  have  her  at  the  trial  raises  no  presumption  against  him.* 

1  Graves  v.  U.  S.,  150  U.  S.  118.  v.  O'Neil,  7  Ired.  (L.)  251;  Dono- 

*  Graves  v.  U.  S.,  supra,  hoe  v.  People,  6  Park.  120. 

'  State  V.  Upham.  38  Me.  261 ;  *  Graves  v.  U.  S.,  supra. 
State  V.  Collins,  3  Dev.  117;  State 
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CHAPTER   XXI. 

GENERAL  RULES  AS  TO  PRESUMPTIONS. 

RUIiE  117. — A  ^'presumption'*  is  a  rule  of  law  that 
courts  or  juries  shall  or  may  draw  a  particular 
inference  from  a  particular  fact  or  Irom  particu- 
lar evidence,  unless  and  until  the  truth  of  such 
inference  is  disproved/ 

Sub-Rule  1. — A  presumption  of  lair  is  a  rale  of  law 
that  a  particular  inference  shall  he  dravm  by  a 
court  or  jury  from  a  particular  circumstance, 

Sub-Rule  2. — A  presumption  of  fact  is  a  rule  of  law 
ApproTed    In       that  o  foct  othciivise  doubtful  may  be 

Dixon  ▼.  Ah6m,  19  *    ^  j  ^  ^«i't»  » 

NeT.  422;  u  Pac.       inferred  froM  a  fact  which  is  proved. 

Bep.  096. 

'^PresuniptioDH  are  of  two  kinds,  natural  and  legal  or 
artificial.  The  natural  presumption  is  when  a  fact  is  proved 
wherefrom,  by  reason  of  the  connection  founded  on  infer- 
ence, the  existence  of  another  fact  is  directly  inferred. 
The  legal  or  artificial  presumption  is  where  the  existence  of 
the  one  fact  is  not  direct  evidence  of  the  existence  of  the 
other,  but  the  one  fact  existing  and  being  proved,  the  law- 
raises  an  artificial  presumption  of  the  existence  of  the 
other."^ 

»  See  Wallace  v.  Berdell,  97  N.  Y.        «  Gulick  v.  Loder,  13  X.  J.  (L.; 
13 ;  Moore  v.  Hopkins,  23  Pac.  Rep.    72. 
318  CCal.) ;  Scott  v.  McNeil,  154  U. 
S.  34. 
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''A  presumption  is  ao  inference  as  to  the  existence  of  a 
fact,  not  actually  known,  arising  from  its  usual  or  neces- 
sary connections  with  others  which  are  known.*'* 

**A  presumption  of  any  fact  is  properly  an  inference  of 
that  fact  from  other  facts  that  are  known ;  it  is  an  act  of 
reasoning  and  much  of  human  knowledge  on  all  subjects 
is  derived  from  that  source.  A  fact  must  not  be  inferred 
without  premises  that  will  warrant  the  inference;  but  if  no 
fact  could  thus  be  ascertained  by  inference  in  a  court  of 
law,  very  few  offenders  could  be  brought  to  punishment. "^ 

*  •Presumptions  of  fact  are  but  inferences  drawn  from 
other  facts  and  circumstances  in  the  case,  and  should  be 
made  upon  the  common  principles  of  induction."* 

'•Presumptions  of  fact  are  at  best  but  mere  arguments, 
and  are  to  be  judged  by  the  common  and  received  tests  of 
the  truth  of  propositions  and  the  validity  of  arguments."* 

•'Presumption  is  allowed  to  prove  facts,  even  in  criminal 
cases ;  and  one  of  the  highest  modes  of  proof  is  to  show 
the  existence  of  circumstances  which  could  not  have  existed 
if  the  fact  proved  had  not  existed.  And  what  is  this  kind 
of  proof  but  presumption.  A  single  circumstance  may  have 
little  strength,  and  of  itself  afford  no  foundation ;  but  when 
joined  to  many  more  of  the  same  nature,  all  fitting  each 
other  and  having  the  same  relation,  the  whole  united  may 
form  an  arch  strong  enough  to  support  a  presumption  of 
the  most  important  fact."*^ 

'•Juries  have  the  right  to  infer  what  a  man  intends  to  do 
and  what  he  actually  has  done,  from  his  conduct,  beyond 
the  positive  testimony  in  a  case."® 

••Presumptions  of  fact  are  conclusions  drawn  from  par- 
ticular circumstances.  Thev  are  such  as  are  formed 
(found?)  by  experience  to  be  usually  consequent  upon  or 
coincident  with  the  facts  presumed,  and  either  do  not  arise 

^  Patterson    v.    McCausland,    3  *  Lawhorn  v.  Carter,  11  Bush,  7; 

Bland  Ch.  71.  Bach  v.  Cohn,  3  La.  Ann.  103. 

*  Abbott,  C.  J.,  In  R.  v.  Burdett,  *  Watles,  J.,  in  Frost  v.  Brown,  2 

4  B.  &  Aid.  161.  Bay,  133. 

8  Mason,  J.,  In  O'Gara  v.  Eisen-  «  Union  Bank  v.  Middlebrook,  33 

lohr,  38  N.  Y.  298.  Conn.  100. 
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or  are  rebutted  if  they  do  not  correspond  with  or  are  not 
adequate  to  account  for  the  circumstances  actually  proved."* 
In  Justice  r.  L  a  ng^^  it  is  said:  * 'Presumptions  of  law 
are,  in  reality,  rules  of  law  and  part  of  the  law  itself,  and 
the  court  may  draw  the  inference  whenever  the  requisite 
facts  are  developed,  whether  in  pleading  or  otherwise,  while 
all  other  presumptions,  however  obvious,  being  only  infer- 
ences of  fact,  can  not  be  made  without  the  inter\'ention  of 
a  jury.'  The  presumption  of  innocence,  of  sanity,  that  all 
men  are  free,  etc.,  are  examples  of  presumptions  of  law. 
So,  too,  a  i)romise  will  be  implied  from  a  legal  obligation. 
But  the  presumption  of  the  existence  of  one  fact  from  the 
existence  of  another,  that  is,  the  process  of  ascertaining 
one  fact  from  the  proof  of  another  fact,  is  within  the  ex- 
clusive province  of  the  jury.*  The  usual  presumption  as  to 
a  ship  which  becomes  distressed,  or  founders  without  ap- 
parent cause,  shortly  after  leaving  port,  is  that  she  was  un- 
seaworthy  when  she  sailed ;  but  the  presumption  is  one  of 
fact,  and  for  the  jury,  and  not  of  law,  for  the  court.**  So, 
long  possession  is  evidence  of  a  grant ;  but  the  cogency  of 
such  evidence  is  for  the  consideration  of  the  jury,  under 
instructions  from  the  court,  and  subject  to  the  power  of  the 
court  to  set  aside  the  verdict  if  against  evidence.^  Whether 
an  agreement  to  pay  interest  is  to  be  presumed  from  the 
established  usage  and  custom  is  a  question  for  the  jury.' 
Where  there  is  a  dispute  as  to  the  facts  which  go  to  prove 
the  making  of  a  new  promise,  whether  a  sufficient  promise 
has  been  made  to  take  the  case  out  of  the  statute  of  limita- 
tions, is  a  mixed  question  of  law  and  fact  for  the  jury.^ 
When  there  is  a  transfer  of  property,  the  ownership  of 
which  carries  with  it  a  legal  obligation  or  a  gi*ant  of  an  es- 
tate subjecting  the  grantee  to  certain  liabilities,  the  assump- 
tion of  the  obligation  and  liabilitv  will  result  bv  lesral  im- 
plication  from  the  acceptance  of  the  transfer  or  of  the  estate. 

^Satpben   v.    Cu«hman.    35  III.        *  Foster  v.  Steele,  3  Ring.  (X.  C.) 
187.  892. 

«  62  X.  Y.  323.  «  Best  on  Presumptions,  50. 

»  Best  on  Presimiptiong.  18.  ^  Meech  v.  Smith,  7  Wend.  316. 

*  1  Greenl.  Ev.,  §  4S.  »  Clark  v.  Butcher,  9  Cow.  674. 

41 


642  PRESUMPTIVE  EVIDENCE.       [bULE  117. 

But  both  the  transfer  and  grant  are  executed  contracts — 
completed  acts,  vesting  the  property,  or  estate,  in  the  trans- 
feree or  grantee  and  the  parties  take  cum  ottered  So,  when 
an  agreement  inter  parties  is  subscribed  by  both  the  con- 
tracting parties,  a  promise  or  covenant  will  be  implied  by 
one  to  do  or  perform  that  which  is  stated  to  be  the  consid- 
eration of  the  acts  expressly  undertaken  by  the  other.^ 
These  presumptions  are  usually  regarded  as  legal  presump- 
tions and  reduced  to  fixed  rules,  but  whether  they  are  strictly 
so  is  not  material.  But  presumptions  of  fact,  which  come 
within  the  province  of  the  jury,  are  said  to  be  but  mere 
arguments,  of  which  the  major  premise  is  not  a  rule  of  law, 
and  are  to  be  judged  by  the  common  and  received  tests  of 
the  truth  of  propositions  and  the  validity  of  argument^.^ 
Presumptive  evidence  and  the  presumptions  or  proofs  to 
which  it  gives  rise  are  not  indebted  for  their  probative  force 
to  any  rules  of  positive  law;  but  juries,  in  inferring  one, 
fact  from  others  which  have  been  established,  do  nothing 
more  than  apply,  under  the  sanction  of  the  law,  a  process 
of  reasoning,  the  force  of  which  rests  on  experience  and 
observation,  and  such  influences  are  presumptious  of  fact,* 
A  promise  is  not,  under  all  circumstances,  implied  from  the 
fact  that  a  promise  has  been  made  by  another  party  to 
which  that  sought  to  be  implied  would  be  the  correlative, 
and  so  the  parties  placed  under  mutual  obligations  to  each 
other.  "5 

In  Hicks  v.  SilUman,^  the  court  said:  *'When  certain 
facts  are  admitted  or  proven,  the  court  takes  notice,  with- 
out further  proof,  of  all  such  presumptions  and  inferences 
arising  from  them  as  are  warranted  by  unifoi^m  experience, 
and  also  all  such  consequences  as  are  known  to  flow  from 
the  laws  which  govern  matter,  and  which  are  applicable  to 
the  proven  or  admitted  facts.  For  instance,  when  it  is 
shown  that  the  roof  of  a  house,  without  gutters  or  other 

^  Johnson  v.  Underhill,  decided        *  Best  on  Pres.  Ev.,  p.  15,  §  14; 

by  this  court  Februa]*y  11,  and  ctses  Morgan  v.  Ravey,  6  H.  &  N.  265. 
cited  by  Folger,  J.  *  Churchward  v.  Coleman,  L.  R. 

>  Pordage  v.  Cole,  1  Sandf .  319.  1  Q.  B.  173. 

«  1  Greenl.  Ev.,  §  44.  «  93  111.  261. 


RULE  117.  J   GENERAL  RULES  AS  TO  PRESUMPTIONS.      643 

obstructions,  is  sloping  and  projects  over  an  adjoining  build- 
ing, the  court  may  well  conclude  that  the  drip  in  time  of 
rains  will  fall  on  such  adjacent  buildings.  And  the  opinion 
of  any  number  of  witnesses  to  that  effect  would  scarcely 
strengthen  the  conclusion.  So,  where  it  is  shown  that  land 
of  one  person  slopes  toward  an  adjacent  tract  belonging  to 
another,  and  the  owner  of  the  former  is  threatening  by  arti- 
ficial means  to  gather  the  surface  water  from  his  own  and 
other  contiguous  lands  in  large  quantities,  and  by  means  of 
ditches  is  preparing  to  conduct  it  to  a  point  on  his  own  land 
near  the  adjacent  land,  toward  which  his  own  slopes,  and 
there  permit  it  to  escape,  it  does  not  require  the  opinions 
of  witnesses  to  establish  the  conclusion  that  if  the  surface 
water  is  permitted  to  be  thus  collected  and  discharged,  it 
would  certainly  flow  upon  such  adjacent  land  in  unnatural 
and  undue  quantities.  And  in  such  case,  where  it  further 
appears  that  the  land  upon  which  this  undue  proportion  of 
surface  water  is  about  to  be  thrown  is  so  unusually  low  and 
wet  that  it  is  barely  susceptible  of  cultivation,  and  without 
any  drainage  whatever,  the  court  would  be  fully  warranted, 
without  further  testimony,  in  reaching  the  conclusion 
that  the  land  would  be  thereby  injured,  and  the  owner 
entitled  to  redress.  It  is  the  right  and  duty  of  courts,  in 
determining  what  conclusions  or  results  may  be  fairly  drawn 
from  testimony,  to  avail  themselves  not  only  of  their  knowl- 
edge and  experience  in  the  practical  affairs  of  life,  but  also 
of  matters  of  science.  A  knowledge  of  physics  is  often 
indispensable  in  determining  what  inference  shall  be  drawn 
from  an  existing  state  of  things.  The  laws  of  gravitation, 
hydraulics  and  mechanics  are  of  constant  application  in 
judicial  inquiries,  and  some  of  them  may  be  usefully  ap- 
plied here." 

Illu8tration8, 

I.    A  boy  under  fourteen  commits  a  crime.    The  presumption  that  he 
is  legally  incapable  is  a  presumption  of  law.> 

1  Ante,  eh.  XIV. 
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II.  A  woman  ia  the  presence  of  her  husband  robs  a  man.  The  pre- 
sumption that  she  acted  under  the  coercion  of  her  husband  Is  a  pre- 
sumption of  law.^ 

III.  A  man  Ifills  another  with  a  deadly  weapon.  The  presumption 
that  he  intended  his  death  is  a  presumption  of  law.' 

IV.  A  letter  is  mailed  to  a  party  at  a  place  where  he  usually  receives 
his  letters  and  transacts  his  business.  There  is  no  presumption  of  law 
that  he  received  it.  A  presumption  of  fact  that  he  did  may,  however,  be 
drawn.' 

V.  A  sues  B  on  a  promissory  note.  It  is  proved  that  a  subsequent 
demand  between  A  and  B  on  the  same  account  and  arising  from  the  same 
cause  has  been  discharged.  This  raises  a  presumption  of  the  payment 
of  the  note.  But  it  is  a  presumption  of  fact  for  the  jury  and  not  one  of 
law  for  the  court.* 

In  case  IV.  it  was  said:  **The  learned  judge  of  the  court 
below  fell  into  an  error  in  affirming  the  first  point  of  the 
defendants  that  the  liuv  presumes  a  note  mailed  to  the 
plaintiff  at  a  place  where  he  usually  receives  his  letters  and 
transacts  his  business,  was  received  by  him  by  due  course 
of  mail.  A  vStrong  probability  of  its  receipt  may  arise,  and 
as  a  fact,  in  connection  with  the  other  circumstances,  it  was 
right  to  refer  it  to  the  jury.  But  in  their  hands  it  became 
not  a  legal  presimiption  binding  on  them  as  a  rule  of  law,  but 
only  a  natural  probability,  as  it  is  termed ;  thatis,  an  inference 
of  fact  of  the  probability  of  the  actual  receipt  by  mail,  of 
the  letter  containing  the  note,  arising  from  all  the  circum- 
stances in  evidence.  A  legal  presumption  is  the  conclusion 
of  law  itself  of  the  existence  of  one  fact  from  others  in 
proof,  and  is  binding  on  the  jury,  jyrima  facie,  till  disproved, 
or  conclusive,  just  as  the  law  adopts  the  one  or  the  other 
as  the  effect  of  proof.  The  learned  judge  was,  no  doubt, 
misled  by  the  generality  of  the  language  of  Mr.  Greenleaf , 
in  his  treatise  upon  Evidence,  in  relation  to  letters  sent  by 
mail.^  But  the  authorities  cited  by  him  for  the  statement 
all  refer  to  notice  of  the  dishonor  of  bills  or  non-paj^ment 
of  notes.     The    necessity  of  notice  of  non-acceptance  or 

1  Ante,  ch.  XIV.  *  Ham  v.  Barret,  28  Mo.  388. 

2  Ante,  ch.  XIV.  «  Vol.  1,  §  40. 

3  Tanner  v.  Hughes,   53  Pa.  St. 
289. 
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noD-payineni,  Aci  ihe  in:*  »avenieace  »>f  ^iviiisr  U  bv  s}>eoi:il 
me>>enger  to  ih**-^  nr-iiinir  ai  a  distance,  le^l  to  the  adoj>- 
tion  c»f  the  p^— t  bv  o>:i*:iier--::il  u=«:iife  whioh  has  seitleii  into 
law.  Hence,  the  reai-^rk  ••£  the  late  Gi^>t>a,  C  J.,  in  Jo^kzf 
r.  LetrU.^  th:ii  n».»  ju'.I<re  ha^  <a:d  the  jx^>i-i>!Ki^v  is  not  a  legal 
place  of  dejHi^sJt  when  the  ind.^rser  lives  in  the  oonntrw  or 
at  such  distrsDce  as  would  n-ake  the  emplovmeut  of  a  sjHvial 
nie»en2er  burden>i»me.  But  that  this  rule  is  the  mere 
creation  of  commercial  u-*:i:re  and  not  the  result  of  the 
general  principle^  of  conduit  which  lie  at  the  foundation  of 
legal  conclusions,  i>  rendered  palpable  by  his  admission  in 
that  case  that  notice  by  deposit  in  the  jx>st-oftice  to  one 
living  in  the  same  city  is  in>ufficient.  This  was  exprt^ssly 
decided  at  the  same  time  in  Kmnm  k\  McD-jw-HJ^  There 
is  another  clas<  of  ca-*es  where,  by  the  acts  of  j>arties,  the 
mail  is  made  the  vehicle  of  their  communications^  as  wherv 
a  proposition  by  mail  is  accepted  by  the  same  channel. 
But  bv  no  law  of  the  United  States,  in  reference  to  the  mails, 
or  of  the  States,  is  the  post  made  a  legal  channel  of  commu- 
nication which  a  party  may  adopt  and  mi\ke  compulsory 
upon  his  correspondent.  It  was  error,  therefore,  to  hold 
that  the  laic  concludes  that  the  note  was  received  bv  the 
plaintiff,  from  the  mere  fact  of  a  de|H>sit  of  it  in  a  loiter 
mailed  at  a  distant  office,  directed  to  him  at  the  place  wheix^ 
he  usually  received  his  letters  and  transacted  hi^  business. 
The  purpose  here  was  to  show  payment  of  the  note.  This 
was  done  by  the  production  of  the  note  itself,  without  a 
receipt  or  mark  of  payment  or  cancellation  upon  it,  and 
without  any  ev^idence  of  its  delivery  to  the  plaintiff  except 
the  deposit  in  the  mail.  Payment  was,  therefore,  to  bo 
proved  by  a  double  presumption  at  law,  tirst,  the  legal  pro- 
sumption  of  delivery  from  the  deposit  in  the  post-otfico, 
and,  secondly,  the  presumption  of  its  return  into  the  hands 
of  the  drawees  by  delivery  on  payment.  Now,  while  the 
facts,  when  all  collected  by  the  jury,  might  have  satisfied 
them  that  the  note  was  actually  in  the  })ossession  of  the 
plaintiff,  by  receipt   through  the   mail,   and   found  its  way 

1  8  W.  &  S.  16.  2  8  W.  cV:  S.  138. 
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back  into  the  hands  of  the  defendants  by  their  payment  of 
it,  it  certainly  was  erroneous  to  instruct  them  that  the  pos- 
session of  the  note  by  the  plaintiff  was  a  conclusion  of  law 
from  the  fact  of  mailing  it  to  him." 

In  case  V.  it  was  said:  * 'The  instruction  asked  bv  the 
defendant  and  refused  by  the  court,  of  which  complaint  is 
made,  were  properly  refused,  inasmuch  as  they  required  the 
court  to  declare  that  to  be  a  presumption  of  law  which  was 
only  a  presumption  of  fact,  to  be  raised  or  not  as  the  jury 
would  determine  from  the  circumstance  in  evidence.  There 
are  presumptions  of  law  and  presumptions  of  fact.  The 
former  are  of  a  nature  to  exclude  all  contrary  proof,  and 
which  the  court  will  not  suffer  the  jury  to  disregard ;  whilst 
the  latter  are  founded  in  experience,  and  may  be  rsiised  or 
not  as  the  jury  may  determine,  and  for  a  disregard  of 
which  the  courts  grants  or  refuses  a  new  trial,  as  upon  the 
evidence  in  all  other  cases  of  trial  by  jury.  Where  a  pre- 
sumption is  one  of  fact  merely,  the  court  is  not  war- 
ranted in  declaring  it  to  the  jury  as  a  presumption 
authoritatively  raised  by  law,  but  should  direct  them  tl\at 
from  the  evidence  it  is  their  province  to  determine  whether 
they  will  raise  the  presumption  or  not.  The  jury,  looking 
to  the  bench  for  the  law,  would  naturallv  take  it  that  such 
a  declaration  was  binding  and  left  them  no  discretion. 
Where  the  facts  are  before  the  jury,  the  presumptions  or 
inferences  they  warrant  are  questions  purely  for  them.^ 
"VMiere  presumptions  of  fact  founded  in  experience  and  in 
the  usual  course  of  the  dealings  of  men  are  not  repelled  by 
contrary  evidence  they  should  be  respected  by  juries, 
and  they  have  no  power  arbitrarily  to  reject  them.  They 
must  stand  until  they  are  overthrown  by  contrary  proof. 
Presumptions  of  payment  arising  against  claims  for  debt 
alleged  to  remain  unpaid,  while  subsequent  demands  due 
on  the  same  account  and  arising  from  the  same  cause  are 
proved  or  admitted  to  have  been  regularly  discharged,  are 
presumptions  of  fact  liable  to  be  repelled  by  proof  to  the 
contrary,  and  to  be  found  to  have  application  to  a  case  by 

1  Best  on  Presumptions,  46, 51 . 
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a  jury  subject  to  the  power  in  the  court  of  granting  a  new 
triall."  It  is  held  in  California  that  it  is  error  for  the  court 
to  instruct  the  jury  that  certain  proof  adduced  raises  a 
presumption  of  fact,  for  this  is  ''charging  the  jury  with 
respect  to  matter  of  fact,"  a  thing  prohibited  by  the  con- 
stitution of  that  State. ^ 

In  Holmes  v.  Htmt,^  it  was  held  that  a  statute  making 
the  report  of  an  auditor  prima  facie  evidence  upon  such 
matters  as  are  embraced  in  the  order  to  him  was  constitu- 
tional. In  an  exhaustive  opinion  Gray,  C.  J.,  reviews  the 
instances  of  the  creation  of  presumptions  of  law  by  the  leg- 
islature. **The  constitutional  power  of  the  legislature," 
says  he,  '*to  prescribe  rules  of  evidence  is  well  settled.^ 
This  power  has  been  often  exercised  by  the  legislature, 
with  the  sanction  of  the  courts,  so  as  to  change  the  burden 
of  proof,  or  to  affect  the  question  which  shall  be  deemed 
prima  facie  evidence  at  the  trial  before  the  jury.  For  in- 
stance, the  legislature  may  enact  that  the  deed  of  a  collector 
of  taxes  shall  be  prima  facie  evidence  that  the  land  has  been 
sold  for  non-payment  of  taxes  at  a  time  and  in  a  manner 
authorized  by  law.*  So  it  may  enact  that  the  record  of  a 
deed  shall  be  evidence  that  it  has  been  duly  acknowledged 
or  proved  before  a  magistrate  without  any  record  of  the 
certificate  or  of  the  proof  of  acknowledgment.^  A  statute 
providing  that  a  notary's  protest  of  a  promissory  note 
should  be  evidence  of  the  facts  stated  thereon  has  been  held 
by  the  Supreme  Court  of  Maine  to  be  constitutional,  and 
applicable  to  a  protest  made  before  its  passage.®  By  our 
own  statutes,  the  recorded  certificate  of  two  witnesses  is 
made  suflicient  evidence  of  an  entry  to  foreclose  a  mort- 


1  People  V.  Walden,  61  Cal.  588;  Ogden  v.  Saunders,  12  Wheat.  213, 

People    V.   Carrillo,   64    Cal.    63:  262,349. 

Stone  V.  Oeyser  Mining   Co.,  62  <  Pillow  v.  Roberts,  13  How.  472, 

Cal.  517.  476;  Callaman  v.  Hurley,  93  U.  S. 

s  122  Mass.  505.  387 ;   Hand  v.  Ballou,  2  Kernan, 

■8  Parsons,   C.  J.,  in  Kendall  v.  541;   Cooley  on  Const.  Llm.  (3d 

Kingston,  6  Mass.  624,  634;  Wash-  Ed.)  367,  368. 

ington,  J.,  and  Marshall,  C.  J.,  in  *  Webb  v.  Dean,  17  How.  576. 

«  Fales  V.  Wadsworth,  23  Me.  563. 
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ga^e,  and  the  affidavit  of  the  mortgager  himself  evidence 
that  the  requisitions  of  a  power  of  sale  have  been  complied 
with.^  Mr.  Justice  Storv  gave  the  fullest  effect  to  an  act 
of  Congress  which  provided  that  the  certificate  of  a  vice- 
consul,  that  a  master  had  refused  to  take  a  destitute  seamen 
on  board,  should  h^  prima  facie  evidence  in  a  suit  sigainst 
the  master  for  the  penalty  imposed  on  him  for  such  refusal.^ 
The  statutes  of  this  commonwealth  have  imposed  upon  the 
defendant  in  criminal  prosecutions  the  burden  of  proving 
any  license,  appointment  or  authority,  relied  or  as  a  justi- 
fication, which  the  commonwealth,  but  for  these  statutes, 
would  have  been  obliged  to  disprove.^  Even  statutes  pro- 
viding that  in  prosecutions  for  the  unlawful  sale  of  intoxi- 
cating lif^uors,  delivery  in  or  from  any  building  or  place 
other  than  a  dwelling-house,  *  shall  be  deemed  prima  facte 
evidence  of  a  sale,'  have  been  held  constitutional.*  In 
Goshea  v.  Richmond^^  it  was  held  that  the  provisions  of 
the  statutes  of  1845,^  re-enacted  in  the  general  statutes,' 
that  *the  validity  of  a  marriage  shall  not  be  questioned  in 
the  trial  of  a  collateral  issue,  on  account  of  the  insanity  or 
idiocy  of  either  party,  but  only  in  a  process  duly  instituted 
in  the  lifetime  of  both  parties  for  determining  such  valid- 
ity,' applied  to  marriages  existing  at  the  time  of  its  pas- 
sage; and  Mr.  Justice  Metcalf,  delivering  the  opinion  of 
the  court,  said:  *The  defendants  denv  that  it  was  the  in- 
tention  or  within  the  power  of  the  Legislature  to  make  this 


1  Gen.  Stats.,  ob.  140,  §§2,42.43; 
Hawks  V.  Brigham,  16  Gray,  561 ; 
Ellis  V.  Drake,  8  Allen,  161.  163; 
Thompson  v.  Kenyon,  100  Ma^s. 
108;  Childs  v.  Dolan,  5  Allen,  319; 
Field  V.  Gooding,  106  Mass.  310, 
312. 

«  U.  S.  St.,  February  28,  1803,  § 
4;  U.  S.  Rev.  St.,  §  4678;  Matthews 
V.  Offley,  3  Siimn.  115, 123. 

sSts.  1844,  ch.  102;  1864,  ch.  121; 
Gen.  Stats.,  ch.  172,  §  10;  Com- 
monwealth V.  Thurlow,  24  Pick. 
374;  Commonwealth  v.  Kelly,  10 
Cush.     69;      Commonwealth     v. 


Lahey,  8  Gray,  459;  Common- 
wealth V.  Carpenter,  100  Mass. 
204. 

«  Stats.  1862,  ch.  322,  §  12;  1865, 
ch.  215,  §  34;  Commonwealth  v. 
Williams,  6  Gray,  1;  Common- 
wealth V.  Rowe,  14  Gray,  47.  See, 
also.  State  t.  Cunningham.  28 
Conn.  196;  State  v.  Hurley,  54  Me. 
562;  U.  S.  St.,  July  18,  1866,  §4; 
U.  S.  Rev.  St.  §  3082. 

« 4  Allen,  458. 

«  Ch.  222. 

7  Ch.  107,  §  2. 
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enactment  retrospective,  that  is,  to  prohibit  the  admission 
of  evidence  to  show  the  invalidity  of  previously  existing 
marriages.  But  the  court  do  not  doubt  either  that  inten- 
tion or  that  power  of  the  Legislature,  That  body  has  un- 
questionable authority  to  change  the  common  law  rules  of 
evidence,  to  prescribe  the  modes  of  proof,  and  to  direct 
who  may  or  may  not  be  competent  witnesses.  And  this 
authority  has  often  been  exercised.  Thus,  the  burden  of 
proof,  which,  by  the  common  law  is  on  one  party,  has  in 
certain  cases  been  put  by  statute,  on  the  other.  And  re- 
cent statutes  have  so  far  changed  the  pre-existing  rules  of 
evidence  as  to  make  all  persons  (with  very  few  exceptions), 
who  have  sufficient  understanding,  competent  witnesses, 
not  only  in  the  trial  of  other's  actions,  but  also  of  their 
own.  Those  statutes  have  been  held  to  render  these  per- 
sons competent  to  testify,  not  only  concerning  matters  of 
which  they  had  knowledge  before  they  were  made  compe- 
tent, but  also  in  cases  that  were  pending  before.'^  The 
existing  witness  act  omits  the  exception  (contained  in  the 
statutes  in  force  when  that  opinion  was  delivered)  of  the 
case  in  which  one  party  to  the  original  contract  or  cause  of 
action  is  dead  or  insane,  and  all  other  exceptions,  in  civil 
cases,  save  that  of  private  conversations  between  husband 
and  wife.^  In  a  very  recent  case,  it  was  held  by  the 
Court  of  Ai)peals  of  New  York,  that  a  special  statute  au- 
thorizing testimony  as  to  the  title  to  a  certain  estate  to 
be  perpetuated  under  the  direction  of  the  court  of  chan- 
cery, and  miikinvr  it  prima  facie  evidence  of  the  facts  set 
forth  in  the  examination  of  the  witness,  if  the  chancellor 
should  be  of  opinion  that  the  depositions  furnished  good 
prima  fa citi  evidence  of  such  facts,  but  not  giving  any  ad- 
verse party  the  right  of  cross-examination,  was  within  the 
constitutional  authority  of  the  Lejrislature.  And  the  court 
said:  *The  rules  of  evidence  are  not  an  exception  to  the 
doctrine  that  all  rules  and  regulations  affecting  remedies 
are,  at  all  times,  subject  to   the   modification   and  control 

1  See.  aUo.  Mon-on  v.  Palmer,  8        '  St.  1S70,  p.  393. 
Allen.  551,  o.'Vj. 
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by  the  Legislature.  The  changes  which  are  enacted  from 
time  to  time  may  be  made  applicable  to  existing  causes  of 
action,  as  the  law  thus  changed  would  only  prescribe  the 
rule  for  further  controversies.  It  mav  be  conceded  for  all 
the  purposes  of  this  appeal,  that  a  law  that  should  make 
evidence  conclusive,  which  was-not  so  necessarily  in  and  of 
itself,  and  thus  preclude  the  adverse  party  from  showing 
the  truth,  would  be  void,  as  indirectly  working  a  confisca- 
tion of  property,  or  a  destruction  of  vested  rights.  But 
such  is  not  the  effect  of  declaiming  any  circumstance  or  any 
evidence,  however  slight,  prima  facie  proof  of  a  fact  to  be 
established,  leaving  the  adverse  party  at  liberty  to  rebut  and 
overcome  it  by  contradictory  and  better  evidence.  That  this 
may  be  done  is  well  settled  by  authority.'^  The  statutes  al- 
lowing every  party  to  testify  in  his  own  behalf,  even  after  the 
death  of  the  other  party  to  the  original  contract  or  cause  of 
action,  the  statutes  making  deeds  of  public  officers,  or  con- 
veyances recorded  at  the  mere  request  of  the  grantee,  or  ex 
parte  affidavits,  without  opportunity  of  cross-examination, 
prima  facie  evidence,  and  the  statutes  making  particular 
facts  prima  facie  evidence  against  defendants  in  criminal 
prosecutions,  all  appear  to  us  to  have  worked  greater  changes 
in  the  position  of  the  parties  at  the  trial  before  the  jury  than 
a  statute  that  merely  gives  the  effect  of  prima  facie  evi- 
dence to  an  auditor's  report,  made*  after  full  hearing  of 
both  parties,  and  upon  a  matter  involving  the  investigation 
of  accounts,  which  can  not,  in  the  view  of  the  Legislature 
that  framed  the  statute,  and  of  the  court  that  makes  the 
order  of  reference  in  the  particular  case,  be  conveniently  or 
intelligently  tried  by  a  jury,  without  the  assistance  of  a 
previous  examination  and  report  by.  an  auditor.  And  we 
do  not  find  any  thing,  in  the  authorities  cited  at  the  bar, 
that  creates  any  doubt  in  our  minds  upon  this  subject.  In 
United  States  v.  Rathbone^'^  the  only  point  decided  was 
that  the  constitution  and  laws  of  the  United  States  did  not 
authorize  a  Federal  court,  sitting  in  the  State  of  New  York, 

1  Howard  v.  Mert,  64  X.  Y.  262,        ^  2  Paine,  578. 
268. 
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to  order  a  case  to  be  referred  to  arbitration,  in  accordance 
with  a  statute  of  that  State.  Mr.  Justice  Thompson  said: 
*How  far  this  view  of  the  case  may  affect  the  validity  of 
State  Liw  is  a  point  not  drawn  in  question,  or  intended  to 
be  considered.'^  And  the  constitutionality  of  that  statute 
has  since  been  affirmed  by  the  Supreme  Court  of  that  State.^ 
In  Plimpton  v.  Somerset^^  and  Copp  v.  Hennikei\^  actions 
for  damages  for  defects  in  highways,  not  involving  any  in- 
vestigation of  accounts,  had  been  referred  to  commissioners, 
or  referees,  under  statutes  that  provided  that  their  reports 
should  be  prima  facie  evidence  upon  a  subsequent  trial  be- 
fore a  jury.  The  decision  of  a  majority  of  the  court 
in  Pimpton  v.  Somerset^  that  such  a  statute,  as  applied  to 
such  a  case,  was  unconstitutional,  could  not  be  extended  to 
the  case  of  an  account,  consistently  with  the  previous  de- 
cisions of  the  same  court  in  Brown  v.  Kimball,^  and  Stod- 
dard V.  Chapin.  In  Copj)  v.  Henyiikerj^  the  court  held  the 
provision  for  the  appointment  of  a  referee  to  be  valid,  and 
did  not  decide  upon  the  validity  of  that  part  of  the  statute 
which  provided  that  his  report  should  be  evidence  upon  a 
trial  before  a  jury;  and  the  only  judge  who  made  any 
remarks  upon  that  point  said,  in  regard  to  the  auditor 
law  of  New  Hampshire  of  1823,  which  was  copied  from  our 
stiitute  of  1817:  'The  validity  of  an  act,  which  has  been  in 
such  extensive  operation  and  universally  acquiesced  in  for 
fifty  years,  will  probably  not  be  questioned.'"  The  consti- 
tutionality of  the  New  Hampshire  statute  of  1823  has  since, 
upon  elaborate  consideration,  been  fully  established.^  In 
ITing  v,  Hopkins^^  which  was  an  action  on  the  case  for  flow- 
ing the  plaintiff's  land,  it  was  decided  that  the  provision 
which  made  the  report  of  referees  evidence  at  the  trial 
before  the  jury  was  unconstitutional.  But  the  weight 
of  that  decision  as  an  authority  is  greatly  impaired,  to  say 
the  least,  by  the  fact  that  it  was  made,  under  the  peculiar 

»  2  Paine,  583.  «  15  Vt.  443. 

«  Lee  V.  Tiliotflon,  24  Wend.  337.        ^  55  X.  H.  209. 

» 33  Vt.  283.  »  Doyle  v.  Doyle,  56  N.  11.  507; 

<  55  X.  H.  179.  Perkins  v.  Scott,  57  X.  H.  55. 

M2  Vt.  617.  »57  N.  U.  334. 
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judicial  system  existing  at  the  time  in  that  State,  by  one 
justice  of  the  Supreme  Court  of  Judicature,  and  one  judge 
of  the  Circuit  Court,  against  the  dissent  of  the  chief  justice 
of  the  Superior  Court,  and  reversing  the  ruling  of  the  third 
•  justice  of  the  Superior  Court,  who  presided  at  the  trial; 
so  that  the  final  result  was  against  the  opinion  of  a  majority 
of  the  judges  of  the  highest  court  of  the  State.  And  we 
are  not  now  required  to  pass  upon  the  validity  of  such  a 
provision,  as  applied  to  a  case  which  does  not  call  for  the 
investigation  of  accounts,  but  presents  a  simple  issue  of 
fact  or  damages,  suit4ible  for  the  determination  of  a  jury  in 
the  first  instance.  The  only  case  cited  by  the  learned  coun- 
sel for  the  defendant,  which  supports  his  position,  is  Fi'ancis 
V.  Baker ^  recently  decided  by  the  Supreme  Court  of  Rhode 
Island,  in  which  a  statute,  substantially  corresponding 
to  our  own,  was  held  unconstitutional,  as  impairing  the 
right  to  trial  by  jury.  The  respect  due  to  a  decision  of  the 
highest  court  of  a  neighboring  State,  and  the  ability  of  the 
argument  which  has  been  addressed  to  us,  have  induced  us 
to  treat  the  matter  at  more  length  than  we  should  otherwise 
have  thought  necessary;  but  after  full  consideration  we 
are  unanimously  of  opinion  that  neither  that  decision,  nor 
the  reasons  assigned  in  support  of  it,  are  sufficient  to  justify 
us  in  overturning  the  law  of  this  commonwealth,  as  estab- 
lished, upon  what  appears  to  us  to  be  firm  foundations,  by 
the  practice  of  more  than  half  a  century." 
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V.   B.   Co.,  67   Mo. 

(App.)io4;  State  V.        another  presumption. 
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^  Richmond  v.  Aiken,  25  Vt.  324;  440.    '* Presumptions  must  always 

Doolittle  V.  Holton,  2G    Vt.  588;  rest  upon  acknowledged  or  well  es- 

Brunswick  v.  McKean.  4  Me.  508;  tablisbed  facts,  and  not  upon  pre- 

EUis  V.  Ellis,  58  Iowa,  720.  sumptions."'     Richmond  v.  Aiken, 

2  Douglass  V.  Mitchell,  35  Pa.  St.  26  Vt.  326. 
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L  A  sue*  B  for  dei*^Jt  in  fr?n:d;ilenily  rvj^iv.-eiainsj  ihe  raliie  of  the 
property  of  a  cur]>oraiioD  and  inducing  hiui  to  purchase  stock  therein « 
The  arlicle>  of  a>>ocia(ion  contMinins:  these  falst^  statements  were  tiled 
of  record  as  required  l»y  law.  There  i>  no  evidence  of  fraudulent  repre- 
sentations made  to  A  inducing  him  to  purchuM^  the  stock.  It  c.nn  no; 
be  presumed  that  A  saw  these  nrticles  and  was  induced  to  puri»hase  rely- 
ing on  the  ^taten1ents  therein  contained.^ 

II.  B  asks  to  be  discharged  from  custody  on  a  A'^^M^s  corpus  because 
the  grand  jury  has  found  no  indictment  against  him.  It  only  appears 
that  a  term  of  court  b:is  passed  sir.c^  B's  imprisonment.  The  law  will 
presume  that  court  was  held  and  a  grand  jury  imp:uie*e\1  according  to 
law.  But  there  is  no  presumption  that  the  grand  jury  heard  evidence  in 
B's  case.* 

III.  The  <juf  stion  was  whether  there  was  any  other  property  on  which 
to  levy  an  execution  except  a  certain  negro  boy.  It  was  proved  that  the 
sheriff  had  levied  only  on  the  negro  boy.  From  this  alone  it  could  not 
be  presumed  that  there  was  no  more  property.*^ 

IV.  A  contract  between  an  agent  and  an  insuruuce  company  pro- 
vides, as  part  of  his  compensation,  that  he  shall  receive  a  certHin 
commission  o^  all  premiums  paid  on  renewals  of  policies  as  well  as 
when  they  are  first  taken.  Being  discharged  by  the  company  he  brings 
suit  and  claims  that  since  his  discbarge  there  have  been  renewals  of 
policies  taken  by  him  on  which  he  is  entitled  to  commissions.  There  is  no 
proof  that  any  policies  have  been  renewed  or  premiums  paid.  This  can 
not  be  presumed.* 

V.  It  is  sought  to  be  shown  that  the  driver  of  a  street  car  which  ran 
over  and  injured  a  child  was  negligent.  It  is  proved  that  the  drivers  on 
the  line  are  allowed  only  a  liuiited  time  for  rest  and  sleep.  The  pre- 
sumption can  not  arise  that  the  driver  was  negligent.  It  is  proved  that 
the  driver  was  asleep  at  the  time.  The  presumption  arises  that  he  was 
negligent.* 

VI.  A  claims  certain  proper t}'  as  his — e.  p.,  a  negro  boy — from  B.  B 
obtained  the  property  by  purchase  at  an  execution  sale  of  the  property 
of  C.  The  question  is  whether  A's  presence  at  the  sale  raises  a  presump- 
tion of  his  acquiescence  so  as  to  estop  him.  It  would  if  A  is  proved  to 
have  been  present.  It  would  not  if  it  is  only  proved  that  A  was  near  by 
at  the  time.* 

iMcAleer  v.  McMurray,  58  Pa.  U.  S.  003;  Wheelton  v.  Harde>ity.vS 

St.  126.  El.  &  Bl.  23-2. 

«  People  v.  Hessing,  28  111.  410.  »  Philadelphia  City  Passenger  H. 

«  Pennington  v.  Yell,  11  Ark.  23().  Co.  v.  Henrlce,  02  Pa.  St.  431. 

And  see  U.  S.  v.  Ross.  92  U.  S.  283.  «  Danley  v.  Hector,  10  Ark.  211 ; 

♦Manning  v.  Insurance  Co.,  100  50  Am.  Dec.  242. 
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'*Not  a  word  of  testimonv,"  it  was  said  in  case  I., 
**  appears  to  have  been  given  by  the  plaintiff  to  show  that 
he  was  induced  to  purchase  any  stock  in  the  company  by 
direct  representation,  true  or  untrue,  by  any  person.  This 
essential  was  attempted  to  be  supplied  by  presumptions: 
one  to  stand  as  a  postulate,  and  another  as  the  inference. 
This  is  not  admissible.  I  can  not  well  conceive  of  a  case 
where  a  presumption  of  fact  can  ever  be  drawn  from  pre- 
sumptions of  the  same  kind.  The  practical  operation  of 
the  theory  in  this  particular  is  that  it  is  to  be  presumed 
that  the  plaintiff  must  have  seen  and  inspected  the  certifi- 
cate of  organization  of  the  company,  either  in  the  auditor- 
general's  or  recorder's  office,  and  by  the  false  presentation 
he  is  presumed  to  have  been  induced  to  purchase  the  stock 
in  question.  Neither  one  nor  the  other  of  these  proposi- 
tions assert  a  natural  or  even  probable  result.  They  are  not 
such  presumptions  as  to  induce  the  belief  that  it  would  be 
most  likely  that  the  plaintiff,  \vould  examine  the  oertificate 
before  purchasing.  That  would  depend  on  many  things — 
amongst  others  the  business  habits  of  the  man,  and  his  con- 
venient opportunity.  The  paper  itself,  if  seen,  would 
hardly,  if  in  proper  form,  have  held  out  any  very  peculiarly 
lively  inducements  to  buy.  A  much  greater  probability  is 
that  the  plaintiff  purchased  the  oil  stocks  because  such  stocks 
were  just  then  in  great  demand." 

In  case  II.  it  was  said:  "The  record  fails  to  show  that 
the  grand  jury  heard  evidence  or  acted  upon  the  accusation 
against  him.  The  allegation  that  such  action  was  had  by 
that  body  was  not  proved.  The  law  will  not  presume  that 
the  evidence  was  heard  and  that  they  ignored  a  bill. 
Although  it  may  be  a  legal  presumption  that  a  court  was 
held  at  the  time  fixed  by  law  and  a  grand  jury  was  regu- 
larly impaneled,  still  it  will  not  be  presumed  that  they  acted 
upon  a  particular  case." 

In  case  III.  it  was  said:  * 'There  was  an  effort  to  raise  a 
presumption  upon  a  presumption.  The  presumption  that 
there  was  no  more  property  is  based  upon  the  presumption 
that  the  skeriff  did  his  duty.      That  is  to  say,   it   was  bis 
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duty  to  levy  the  whole  debt  if  there  was  sufficient  property 
in  his  county ;  as  he  did  not  levy  the  whole  debt — ergo^ 
then  there  was  no  more  property  in  his  county.  Now,  the 
law  will  not  presume  on  such  a  basis  as  this.  Legal  pre- 
sumption must  be  based  upon  facts  and  not  upon  presump- 
tions." 

In  case  IV.  it  was  said:  '*The  defendant  might  have 
resorted  to  a  subpcena  duces  tecum^  or  to  an  order  of  the 
court  to  produce  papers  and  books,  or,  perhaps,  to  a  bill  of 
discovery.  lie  did  neither.  He  simply  proved  as  a  fact, 
that  there  were  life  policies  in  existence,  secured  through 
his  agency,  renewal  premiums  upon  which  fell  due  before 
the  suit  was  brought.  His  evidence  stopped  there,  and  he 
now  complains  that  the  jury  was  not  allowed  to  presume 
from  that  fact  that  the  renewal  premiums  had  been  paid  to 
the  plaintiff,  and  to  presume  it  against  a  party  who  was  not 
in  the  wrong,  a  party  who  had  rightfully  dismissed  him 
from  his  agency,  and  who  was  under  no  obligation  to  col- 
lect the  premiums  at  all.  But  was  that  a  conclusion  which 
the  jury  should  have  been  permitted  to  draw  from  the  fact 
proved  ?  It  is  error  to  submit  to  a  jury  to  find  a  fact  of 
which  there  .is  no  competent  evidence.  From  the  fact  that 
a  debt  existed,  it  does  not  follow  as  a  necessary  or  even 
reasonable  sequence  that  it  has  been  paid.  Nor  is  there 
any  presumption  of  its  payment  upon  which  a  jury  can 
act.  Certainly  none  until  after  the  lapse  of  twenty  years. 
Much  less  can  such  a  presumption  arise  in  regard  to  the 
payment  of  renewal  premiums  upon  policies  of  insurance, 
such  premiums  not  being  debts  due  to  the  insurers,  and  not 
being  collectible  as  debts.  We  do  not  question  that  a  jury 
may  be  allowed  to  presume  the  existence  of  a  fact  in  some 
cases  from  the  existence  of  other  facts  which  have  been 
proved.  But  the  presumed  fact  must  have  an  inmiediate 
connection  with,  or  relation  to,  the  established  fact  from 
which  it  is  inferred.  If  it  has  not  it  is  regarded  as  too  re- 
mote. The  only  presumptions  of  fact  which  the  law  rec- 
ognizee are  immediate  inferences  from  facts  proved.     Re- 
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marking  upon  this  subject  in  United  States  v.  lioss,^  we 
said :  'Whenever  circumstantial  evidence  is  relied  upon  to 
prove  a  fact,  the  circumstances  must  be  proved,  and  not 
themselves  be  presumed.'  Referring  to  the  rule  laid  povvn 
in  Starkie  on  Evidence,'-'  we  added:  'It  is  upon  this  prin- 
ciple that  courts  are  daily  called  upon  to  exclude  evidence 
as  too  remote  for  the  consideration  of  the  jury.  The  law 
requires  an  open  and  visible  connection  between  the  prin- 
cipal or  evidentiary  facts  and  the  deductions  from  them, 
and  does  not  permit  a  decision  to  be  made  on  remote  infer- 
ences.^ A  presumption  which  a  jury  may  make  is  not  a 
circiimstance  in  proof,  and  it  is  not,  therefore,  a  legitimate 
foundation  for  a  presumption.  There  is  no  open  and  visible 
connection  between  the  fact  out  of  which  the  first  presump- 
tion arises  and  the  fact  souofht  to  be  established  bv  the 
dependant  presumption.*  If  these  principles  be  applied  to 
the  {)resent  case,  the  inadmissibility  of  the  presumption 
which  the  defendant  contends  the  court  should  have  per- 
mitted the  jury  to  draw  becomes  apparent.  That  renewal 
premiums  to  a  certain  amount  upon  which  he  was  entitled 
commission,  had  been  paid  to  the  company  was  the  ultimate 
fact  which  was  necessary  to  be  proved.  What  the  evidence 
did  prove  was,  that  there  were  policies  in  force  on  the  2d 
of  June,  1871,  the  annual  premiums  upon  which  were 
$87, ()()();  that  he  would  be  entitled  to  commissions  upon 
renewals  of  the  policies,  if  they  should  be  thereafter  re- 
newed, and  if  the  renewal  premiums  should  be  paid  to  the 
company,  and  that  these  premiums  were  to  be  collected  by 
his  sub-agents  and  paid  over  by  them.  These  were  the 
primary  facts.  Every  thing  more  was  left  to  presumption. 
The  jury,  therefore,  were  to  presume  that  the  policies  did 
not  lapse,  and  that  they  were  renewed.  Built  on  this  pre- 
sumption was  another,  namely,  that  the  renewal  premiums 
were  paid  to  the  agents;  and  upon  this  a  further  presump- 
tion, that  the  premiums  had  been  paid  ov^er  by  the  agents 


1  92  U.  S.  281,  284.  *  Douglass  v.  Mitchell,  35  Pa.  St. 

«  P.  80.  440. 

3  Best  on  Ev.,  95. 
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to  the  company,  or  had  been  immediately  collected  by  it. 
This  appears  to  us  to  have  been  quite  inadmissible.  A  ver- 
dict of  a  jury  found  upon  such  evidence  would  have  been  a 
mere  guess." 

In  case  V.  it  was  said:  ''The  fact  to  be  proved  was 
whether  the  driver  of  car  No.  127  had  been  guilty  of  negli- 
gence upon  the  occasion  in  question,  in  consequence  of 
which  the  child,  Charles  Henrice,  had  been  run  over  and 
injured.  Was  the  evidence  objected  to  of  such  a  character 
as  tended  to  prove  this  fact?  It  was  undoubtedly  compe- 
tent to  prove  the  condition  of  the  driver  at  the  time  the 
accident  occurred;  that  he  was  intoxicated,  or  absent,  or 
for  any  other  reason  incompetent  to  attend  to  his  duties.^ 
These  were  specific  matters  which  might  have  been  proved ; 
but  how  the  fact  that  other  drivers  and  other  conductors 
were  allowed  only  a  certain  number  of  hours  for  sleep  and 
rest  could  affect  the  question  of  this. particular  driver  upon 
this  particul&r  occasion  is  not  apparent.  It  is  easy  to  see, 
however,  how  such  evidence  might  seriously  influence  the 
jury  and  increase  the  damages.  When  a  fact  is  established 
in  a  cause  by  evidence  we  may  properly  be  allowed  to  draw 
therefrom  such  inferences  as  are  logically  deducible  from 
it.  Thus  if  it  be  shown  that  the  driver  was  asleep  or  in- 
toxicated at  the  time  of  the  accident,  a  presumption  of 
negligence  would  properly  arise.  But  the  fact  from  which 
such  inference  is  to  be  drawn  must  first  be  established.  It 
will  not  do  to  presume  that  he  was  in  the  condition  referred 
to  from  some  remote  fact  in  no  way  connected  with  the 
case,  and  upon  this  presumption  base  the  additional  pre- 
sumption of  his  negligence.  This  would  be  to  found  a 
presumption  upon  a  presumption  which  is  never  allowed. 
A  presumption  should  always  be  based  upon  a  fact,  and 
should  be  a  reasonable  and  natural  deduction  from  such 
fact.  The  true  rule  was  correctly  stated  by  IVIr.  Justice 
Thompson  in  Douglass  V.  MitchelVs  Executors:'^   *That  as 

1  Penneylvania  Railroad  Co.  v.    field  Coal  and  Coke  Co.  v.*  Mc- 
Books,  7  P.  F.  Smith,  339;  Mane-    Enery,  10  Morris,  3S5. 

>  11  Casey,  443. 
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proof  of  a  fact,  the  law  permit?  inferences  from  other  facts, 
but  does  not  allow  presumptions  of  fact  from  presumptions. 
A  fact  being  established,  other  facts  may  be,  and  are,  often 
ascertained  by  just  inferences.  Not  so  with  a  mere  pre- 
sumption of  a  fact;  no  presumption  can  with  safety  be 
drawn  from  a  presumption ;  there  being  no  fixed  or  ascer- 
tained fact  from  which  an  inference  of  fact  might  be  drawn, 
none  is  drawn.'  What  has  been  said  applies  to  the  charge 
of  the  court  embraced  in  the  fourth  assignment,  as  well  as 
to  the  offers  of  evidence.  There  was  no  evidence  that  the 
driver  of  car  No.  127  was  in  any  way  rendered  incompetent 
to  perform  his  duties  in  a  proper  and  careful  manner  by 
reason  of  the  severity  of  his  labors  or  the  loss  of  rest  and 
sleep.  In  the  absence  of  such  evidence  we  have  but  a  mere 
presumption,  and  upon  this  it  wa«  not  competent  to  con- 
struct the  further  presumption  of  his  negligence." 

In  case  VI.  it  was  said:  '*It  remains  to  be  seen  whether 
the  plaintiff  in  this  case  was  in  fact  present  at  the  time  the 
slave  in  suit  was  set  up  and  sold;  for  until  he  is  proven 
positively  to  have  been  present  at  the  time  of  the  sale  no 
presumption  of  fraud  arises  which  could  affect  him  even  in 
a  court  of  equity.  It  is  a  rule  of  evidence  which  lies  at  the 
foundation  of  all  presumptive  evidence  or  deduction  from 
facts  that  the  facts  themselves  from  which  these  presump- 
tions arise  must  be  clearly  and  satisfactorily  proven.  For, 
if  such  were  not  the  case,  it  would  be  but  raising  presump- 
tion upon  presumption,  whereas  the  very  existence  of  pre- 
sumption depends  upon  their  usual  and  necessary  connection 
with  known  facts.  It  is  by  the  application  of  this  rule  that 
a  third  person  who  is  present  when  property  to  which  he  has 
claim,  is  offered  for  sale,  and  who  stands  by  in  silence  and 
suffers  an  ionocent  purchaser  to  pay  his  money  for  it,  is 
chargeable  with  fraud.  When  it  is  clearly  proven  that  he 
was  present  at  the  time  of  the  sale,  and  so  situated  that  he 
must  have  been  advised  of  the  fact  that  his  property  was 
about  being  sold  and  he  remains  silent,  a  presumption  of  in- 
tention to  defraud  the  purchaser  arises  and  attaches  to  his 
conduct.     But  then  in  order  to  raise  this  presumption,  it 
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must  be  first  positively  proven  that  he  was  present  at  the 
very  time  the  sale  of  that  particular  property  took  place. 
When  these  rules  are  applied  to  the  evidence  in  this  case  it 
will  be  found  that  there  is  no  positive  proof  that  the  plaintiff 
was  present  when  this  particular  slave  was  sold.  Most  of 
the  witnesses  have  no  positive  recollection  that  he  was  there 
at  any  time,  but  are  of  the  impression  that  he  was.  One 
witness  only  says  he  was  there  certainly.  That  witness 
says:  *I  do  not  know  whether  plaintiff  was  present  when 
the  negro  sued  for  was  sold  or  not,  but  I  saw  him  when  the 
sheriff  was  selling,  some  time  during  the  progress  of  the  sale 
of  the  negroes  under  execution  against  my  father.  They 
were  some  time  selling  the  whole  lot  of  negroes, — some  nine 
or  ten  in  number.'  Therefore,  under  no  state  of  the  case 
can  the  plaintiff  be  affected  by  this  principle,  as  the  proof 
fails  to  establish  the  fact  of  his  presence  at  the  time  of  the 
sale  of  the  boy  in  suit." 

BUIjE  110. — A  presumption  can  not  contradict  facts 

Cited  arguendo  In  qf  OVerCOmO  faCtS   pPOVed. 

Hester    v.     Inanr* 
ance   Co.,   68   Mo. 

(App.)  186. 

'*They  have  no  place  for  consideration  Tvhen  the  evidence 
is  disclosed  or  the  averment  is  made.  When,  therefore,  the 
record  states  the  evidence  or  makes  an  averment  with  refer- 
ence to  a  jurisdictional  fact,  it  will  be  understood  to  speak 
the  truth  on  that  point,  and  it  will  not  be  presumed  that 
there  was  other  or  different  evidence  respecting  the  facts  or 
that  the  fact  was  otherwise  than  as  averred.  If,  for  ex- 
ample, it  appears  from  the  return  of  the  officer  or  the  proof 
of  service  contained  in  the  record  that  the  summons  was 
served  at  a  particular  place,  and  there  is  no  averment  of  any 
other  service,  it  will  not  be  presumed  that  service  was  also 
made  at  another  and  different  place ;  or  if  it  appears  in  like 
manner  that  the  service  was  made  upon  a  person  other  than 
the  defendant,  it  will  not  be  presumed,  in  the  silence  of  the 
record,  that  it  was  made  upon  the  defendant  also.  Were 
not  this  so,  it  would  never  be  possible  to  attack  collaterally 
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the  judgment  of  a  superior  court,  although  a  want  of  juris- 
diction might  be  apparent  upon  its  face ;  the  answer  to  the 
attack  would  always  be,  that  notwithstanding  the  evidence 
or  the  averment,  the  necessary  facts  to  support  the  judg- 
ment are  presumed."^ 

RULE  120.^A  rebuttable  presumption  of  law  beinsr 
contested  by  proof  of  facts  showingr  otherwise, 
which  are  denied,  the  presumption  loses  its 
value,  unless  the  evidence  is  equal  on  both  sides, 
in  which  case  it  should  turn  the  scale. 

In  Graves  r.  Colwell,^  it  was  said:  **The  plaintiff  made 
out  a  prima  facie  case  by  availing  himself  of  the  presump- 
tion of  law  that  the  father  and  not  the  son  was  intended  by 
the  deed  from  French.^  It  then  devolved  on  defendants  to 
introduce  evidence  sufficient  to  rebut  this  legal  presump- 
tion, and,  as  they  did  so,  they  would  have  been  entitled  to 
a  verdict  if  the  case  had  stood  still  there.  The  case  of  the 
defendants,  as  disclosed  by  their  testimony,  considered  in 
and  of  itself,  rebutted  the  legal  presumption,  and  thereby 
the  omis  was  shifted  back  to  plaintiff,  and  he  was  bound  to 
produce  proofs  sufficient  to  overcome,  or  at  least  equal  in 
probative  force,  the  case  of  the  defendant.  Plaintiff  did 
introduce  certain  rebutting  evidence,  and,  he  having  done 
so,  the  verdict  of  the  jury  should  have  been  in  conformity 
with  the  preponderance  of  evidence  on  the  whole  case.  If 
the  testimony  of  defendants  was  of  greater  probative  force 
than  the  rebutting  evidence  of  plaintiff  added  to  the  proba- 


*  Galpin  v.  Page,  IS  Wall.  364. 
Presumptions  of  fact  are  not  bind- 
ing on  a  jury.  Hamilton  y.  P^- 
pie,  29  Mich.  193.  Presumptions 
stand  only  till  tbey  are  overcome 
by  facts.  Whitaker  v.  Morrison, 
44  Am.  Dec.  627;  Van  Buren  y. 
Cockburn,  14  Barb.  122.  '^Tbe  evi- 
dence to  support  a  natural  pre- 
sumption of  a  fact  must  be  such  as 


to  lead  the  mind  to'  a  conscientious 
belief  of  its  existence  beyond  a 
reasonable  doubt.*'  Hunt  v.  Hunt, 
3  Mete.  175;  37  Am.  Dec.  130. 

s  90  lU.  615. 

*  Lepiot  V.  Browne,  6  Mod.  Rep. 
198;  Kincaid  v.  Howe,  10  Mass. 
203 ;  Padgett  v.  Lawrence,  1 0  Paige, 
170;  State  v.  Vittum,  9  N.  H.  519; 
2  Whart.  Ev.,  §  1273. 
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tive  value  of  the  legal  presumption,  then  the  verdict  should 
have  been  for  them.  If  the  evidence  in  the  concrete  case, 
including  the  evidential  weight  of  the  presumption  of  law, 
was  in  equilibrium,  then  the  plaintiif  might  still  have 
availed  himself  of  the  presumption  of  law,  as  an  arbitrary 
rule  of  law,  and  been  entitled  to  recover.  It  has  been  said 
the  presumptions  of  law  derive  their  force  from  jurispru- 
dence and  not  from  logic^  and  that  such  presumptions  are 
arbitrary  in  their  application.  This  is  true  of  irrebuttable 
presumptions,  and,  primarily,  of  such  as  are  rebuttable.  It 
is  true  of  the  latter  until  the  presumption  has  been  over- 
come by  proofs  and  the  burden  shifted ;  but  when  this  has 
been  done,  the  conflicting  evidence  on  the  question  of 
fact  is  to  be  weighed  and  the  verdict  rendered,  in  civil  cases, 
in  favor  of  the  party  Vhose  proofs  have  most  weight,  and 
in  this  latter  process  the  presumption  of  law  loses  all  that  it 
had  of  mere  arbitrary  power,  and  must  necessarily  be  re- 
garded only  from  the  standpoint  of  logic  and  reason,  and 
valued  and  given  effect  only  as  it  has  evidential  character. 
Primarily,  the  rebuttable  legal  presumption  affects  only  the 
burden  of  proof,  but  if  that  burden  is  shifted  back  upon  the 
party  from  whom  it  first  lifted  it,  then  the  presumption  is 
of  value  only  as  it  has  probative  force,  except  it  be  that  on 
the  entire  case  the  evidence  is  equally  balanced,  in  which 
event  the  arbitrary  power  of  the  presumption  of  law  would 
settle  the  issue  in  favor  of  the  proponent  of  the  presump- 
tion. Regarded  in  its  evidential  aspect,  a  given  presump- 
tion of  law  may  have  either  more  or  less  of  probative  value, 
dependent  upon  the  character  of  the  presumption  itself, 
and  upon  the  circumstances  of  the  particular  case  in  which 
the  issue  may  arise.  Some  legal  presumptions  are  more 
probable  and  inherently  stronger  than  others.  So,  also, 
differing  circumstances  may  give  differing  degrees  of  prob- 
ability to  one  and  the  same  legal  presumption.  A  prom- 
issory note  is  made  to  A  B,  and  it  turns  out  there  two  per- 
sons of  that  name  in  the  community, — a  father  and  son. 
The  question  of  identity  arises,  and  primarily,  as  fixing  the 
burden  of  proof,  the  law  says  it  is  presumed  the  father  was 
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intended.  Thus  far  the  presumption  is  judicial  and  arbi- 
trary. An  issue  is  formed,  and  the  son  establishes,  prima 
facie^  that  he  and  not  the  father  was  indicted,  and  the 
father  then  offers  rebutting  evidence.  Now  this  issue,  thus 
made,  is  to  be  determined  by  the  weight  of  evidence,  and 
upon  the  whole  case,  and  in  determining  such  issue  the  pre- 
sumption has  lost  (unless  there  be  an  equilibrium)  its 
merely  arbitrary  character,  and  is  entitled  only  to  its 
logical  value.  If  A  B,  the  son,  was,  at  the  date  of  the 
transaction  involved  in  the  controversy,  a  mere  infant  of 
•tender  years,  wholly  unacquainted  with  business  affairs,  and 
the  father  was  engaged  in  the  active  pursuits  of  life,  the 
probability  that  the  father  was  meant  is  very  great,  and  the 
legal  presumption  would  have  much  more  of  probative 
force  than  it  would  have  in  a  case  where  the  son  was  a 
matured  man  and  in  active  business,  and  the  father  aged  and 
retired  from  business." 

9 

RULE  121.^And  a  presumption  is   neither  continii- 
ous  (a)  nop  retroactive  (b). 

Illustrations, 


A. 


I.  A  brings  an  action  against  B  for  enticing  his  minor  son  to  enlist 
in  the  army.  The  question  is  as  to  the  measure  of  damages,  whether  A 
can  recover  for  the  lois  of  service  until  the  end  of  his  son's  term  (i.  e., 
three  years  or  the  end  of  the  war,  which  at  the  time  is  raging),  or  only 
to  the  time  of  the  trial.  Held,  the  latter,  as  the  law  can  not  presume 
that  the  war  will  continue  to  exist  for  three  years  or  for  any  period.* 

II.  In  a  suit  for  divorce  it  is  shown  that  certain  letters  were  written 
by  the  wife  to  a  witness,  three  of  them  containing  confessions  of  adul- 
tery. These.letters  were  destroyed,  while  two  subsequently  received 
were  handed  to  the  custody  of  a  third  person.  Held^  that  there  was  no 
presumption  that  these  last  letters  were  written  on  the  same  subject  or 
contained  similar  confessions.^ 


1  Covert  V.  Gray,  34  How.  Pr.        *  Strong  v.  Strong,  1  Abb.  Pr. 
450.  (N.  S.)  238. 
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"The  enlistment,"  it  was  said  in  case  I.,  '*was  to  end 
with  the  war,  and  the  hiw  will  not  presume  in  such  a  case 
that  the  war  will  continue  three  years.  The  law  presumes 
that  a  fact  continuous  in  its  character  still  continues  to 
exist  until  a  change  is  shown,  and  so  a  state  of  war  proved 
to  exist  three  years  ago  is  presumed  in  law  to  be  still  exist- 
ing, unless  the  contrary  be  shown,  but  the  law  indulges  no 
presumption  at  the  present  time  that  it  will  continue  three 
years  longer.  On  the  contrary  war  is  not  the  normal,  but 
an  exceptional  state  of  society,  and  is  generally  regarded 
as  a  thing  not  to  be  desired  either  by  individuals  or  nations. 
Peace  is  desirable  and  not  war,  and  the  presumption  is  that 
men  and  nations  will  do  that  which  is  for  their  interests  and 
act  with  reference  to  them.  The  law,  however,  will  not 
indulge  in  any  presumption  in  regard  to  a  future  condition 
of  war  or  peace.  God  alone  knows  what  the  future  has 
in  store  for  nations,  and  finite  courts,  whose  visions  can  not 
penetrate  the  future,  should  not  speculate  as  to  its  proba- 
bilities, much  less  attempt  to  solve  them  and  make  them  the 
basis  of  their  judgment.  The  rule  is  reasonable  which  pre- 
sumes the  continuance  of  an  existing  fact  at  the  time  of 
the  trial,  for  the  other  party  can  overthrow  it  by  proof  if 
it  be  not  so;  but  when  it  presumes  a  future  continuance  the 
party  has  no  ability  to  unfold  the  future  andgivean#nswer 
by  his  proof." 

In  case  II.  it  was  said:  '*It  was  presumed  that  such  let- 
ters, being  part  of  a  series  as  they  are  called,  must  have 
related  to  the  same  subject.  I  know  of  no  principle  upon 
which  every  friendly  letter  between  the  same  parties  is  to 
be  presumed  in  law  to  continue  to  advert  to  some  one  sub- 
ject, or  that  confessions  of  guilt  on  that  subject  may  be 
supposed  to  be  reiterated  or  protestations  of  innocence  in- 
serted in  every  one;  every  thing  is  some  time  or  other 
brought  to  an  end,  and  every  subject  is  sometimes  absent 
from  our  thoughts  or  writings.  Even  a  friend  does  not 
always  continue  to  be  confessor,  and  there  is  no  experience 
of  mankind  which  warrants  the  conclusion   adopted  in  this 


case." 
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B. 

I.  A  deed  'is  Big^ned  in  1854  by  Henrietta  C,  her  maiden  name.  There 
Ls  evidence  that  in  1860  she  was  knon^-n  as  Mrs.  D.  There  is  no  pre- 
sumption that  she  was  married  in  1854. ^ 

n.  Harriet  G  executes  a  deed  in  1854.  The  question  is  whether  she 
was  married  at  the  time.  There  is  evidence  that  she  was  then  over 
twenty-five  yeara  old.  This  raises  no  presumption  that  she  was  then 
married.* 

III.  Depositions  out  of  the  State  are  allowed  to  be  taken  before  ^'any 
judge  or  justice  of  the  peace. ^'  A  commission  is  issued  to  Texas;  depo- 
sitions are  taken  before  one  B  on  June  5,  1848;  and  it  is  officially  certi- 
fied on  June  29th  that  B  is  a  justice  of  the  peace.  There  is  no  presump- 
tion from  this  that  B  held  that  office  on  June  5th.* 

IV.  A  made  a  contract  in  1860.  In  1864  he  was  insane.  There  is  no 
presumption  that  he  was  insane  in  1860.^ 

V.  M  committed  a  burglary  in  1880  in  the  house  of  J.  In  1881,  M 
was  tried  and  it  appeared  on  the  trial  that  J  was  married.  This  raises 
no  presumption  that  J  was  married  at  the  time  of  the  burglary  :<^ 

**The  presumption  of  coverttuce/'  it  was  said  in  case  I., 
*'is  prospective  not  retrospective.  If  we  shall  presume  for 
the  purpose  of  avoiding  the  deed  executed  by  her  in  her 
maiden  name,  that  she  was  ftiarried  six  years  before  we 
have  anv  evidence  that  she  was  married  at  all,  we  mio:ht 
with  t\e  same  propriety  presume  that  she  had  been  married 
sixteen  years.     Such  is  not  the  law." 

In  case  III.  it  was  said:  *'When  the  existence  of  a  sub- 
ject-matter or  relation  has  been  established,'  its  continuance 
may  be  presumed.  But  here  we  are  called  upon  to  pre- 
sume from  the  fact  that  a  person  was  qualified  to  act  as  a 
justice  at  a  particular  date,  that  he  was  qualified  so  to  act 
at  a  period  anterior  to  that  date.  Such  a  presumption  is 
not  supported  by  reason  or  authority."  In  maritime  law 
a  different  rule  seems  to  prevail.  Thus  a  ship  soon  after 
leaving  port  becomes  so  leaky  and  disabled  as  to  be  unable 
to  proceed.     There  is  no  evidence  that  she  encountered  any 


1  Ersklne  v.  Davis,  25  111.  251.  *  Taylor  v.  Cresswell,  46  Md.  422. 

«  Erskine  v.  Davis,  25  111.  2*51.  *  Murdock  v.  State,  68  Ala.  567. 

'  Barreli  v.  Lytle,  4  La.  Ann.  557. 
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great  storm  or  peril  of  the  sea.     The  presumption  is  that 
she  was  unseawoithy  when  she  sailed."^ 

In  case  V.  it  was  said:  '*TVhen  the  existence  of  a  per- 
sonal relation  or  a  state  of  things  continuous  in  its  nature 
is  once  established  by  proof,  the  law  presumes  that  such 
status  continues  to  exist  as  befoie,  until  the  contrary  is 
proved,  or  until  a  different  presumption  is  raised  from  the 
nature  of  the  subject  in  question.  But  this  presumption 
can  not  be  permitted  to  operate  retrospectively,  so  as  to 
infer  the  prior  existence  of  coverture  or  other  like  relation- 
ship from  proof  of  its  present  existence.  It  may  be  that 
the  party  contracted  the  relationship  within  a  few  days  be- 
fore the  trial." 

BULE  122.^In  the  case  of  conflictinflr  presumptions 
the  presumption  of  payment  is  stron^rer  than,  and 
will  prevail  agrainst,  the  presumption  of  contin- 
uance (a);  the  presumption  of  innocence  is 
stron^rer  than,  and  will  prevail  asrainsti  the  pre- 
sumption of  payment  (BK  of  the  continuance  of 
life  (O) ,  of  the  continuance  of  thing's  greuerally 
(0)9  of  marriagre  (£),  and  of  chastity  (f);  the 
presumption  of  knowledge  of  the  law  is  stronger 
than,  and  will  prevail  against,  the  presumption  of 
innocence  (O),  and  the  presumption  of  sanity  is 
stronger  than,  and  will  prevail  against,  the  pre- 
sumption of  innocence  (h). 

Illustrations, 

A  and  B. 

I.  An  action  is  brouji^ht  on  an  admini^ttrator's  bond  to  compel  him  to 
account  for  and  pay  over  the  amount  of  a  private  debt  due  from  him  to 
the  intestate.  Twenty-four  years  have  elapsed  since  the  bond  was  given. 
There  is  no  proof  of  a  decree  of  distribution  ordering  him  to  pay  to  the 
heirs.    Therefore,  the  presumption  of  payment  and  the  presumption  of 

1  Wright  V.  Orient  Ins.    Co.,  6    §  255. 
Bosw.  270;  1  Amould  on  Ins.,  080. 


666  PRESUMPTIVE    EVIDENCE.  [rULE   122. 

innocence  (arising  from  the  fact  that  he  would  have  violated  his  duty  in 
paying  without  a  decree)  conflict,  and  the  latter  must  prevailJ 

In  ease  I.  it  was  said:  *'It  has  been  further  contended 
that  the  facts  furnished  a  legal  gi'ound  on  which  the  jury 
might  have  presumed  that  the  defendant  had  paid  or 
accounted  to  the  heirs  of  the  intestate  for  the  amount  of  the 
notes  without  the  formality  of  any  proceeding  in  the  probate 
court  by  way  of  a  settled  account  and  a  decree  thereon,  and 
that  the  judge  should  have  left  this  question  to  the  jury. 
The  obvious  reply  to  this  objection  and  argument  is,  that 
the  law  does  not  presume  that  an  administrator  does  wrong ; 
it  does  not  presume  that  the  defendant  did  what  by  law  he 
had  no  right  to  do,  that  is,  that  he  had  made  an  unauthor- 
ized payment  to  the  heirs  under  the  circumstances  mentioned. 
He  was  bound  to  account  to  the  judge  of  probate,  and  he 
had  no  right  to  pay  the  heirs  but  under  decree.  To  pre- 
sume it  would  be  to  presume  against  law  and  right.  We  do 
not  mean  to  say  that  had  there  been  proof  that  the  amount 
of  the  notes  had  been  actually  apportioned,  and  paid  to  the 
several  heirs,  though  without  a  decree  of  the  Probate  Court, 
it  might  not,  in  a  hearing  in  chancery,  be  a  bar  to  an  execu- 
tion for  any  thing  beyond  nominal  damages.  It  would  be  as 
strange  to  sanction  the  presumption  where  mentioned  as 
that  which  was  relied  upon  in  another  part  of  the  agreement 
to  prove  that  the  intestate  had  forgiven  the  debt  due  on  the 
notes.  Wrongs  and  gifts  are  not  to  be  presumed;  they  must 
be  proved." 

* 'Nothing  can  be  clearer  than  this,"  says  Mr.  Justice 
Heath  in  an  old  case;^  '*a  presumption  may  be  rebutted  by 
a  contrary  and  stronger  presumption." 

C. 

I.  Mary  B  married  W.  w^ho  afterwards  enlisted  and  went  on  a  foreij^n 
service  and  w^as  never  heard  of  afterwards;  twelve  months  after  his  de- 
parture she  married  B.  Held,  that  the  issue  of  B  would  be  presumed 
legitimate.^ 

1  Potter  V.  IHtcomb,  7  Me.  302.  »  King  v.  Inhabitants  of  Qlouces- 

2  Jayne  v.  Price,  6  Taunt.  326.         tershire,  2  Barn.  &  Aid.  386:  Lock- 
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IL  Title  was  claimed  through  A  and  B,  his  wife;  it  was  proved  tbat 
B  had  heen  married  to  C,  who  was  dead,  and  that  she  had  had  three 
husbands  before  she  married  A;  the  presumption  was  that  these  hus- 
bands were  dead  before  she  married  A.^ 

In  case  !•  the  conflicting  presumptions  were  the  presump- 
tion of  innocence  and  the  presumption  of  the  continuance 
of  life.  **If,"  said  the  court,  **W  was  alive  at  the  time 
of  the  second  marriage,  it  was  illegal  and  she  was  guilty  of 
bigamy.  If  she  had  been  indicted  for  bigamy  it  would 
clearly  not  be  sufficient.  In  that  case  \V  must  have  been 
proved  to  have  been  alive  at  the  time  of  the  second  mar- 
riage. It  is  contended  that  his  death  ought  to  have  been 
proved,  but  the  answer  is  that  the  presumption  of  law  is 
that  he  was  not  alive  when  the  consequence  of  his  being  so 
is  that  another  person  has  committed  a  criminal  act.''^ 


hart  V.  White,  18  Tex.  102;  Sharp  itants  of  Gloucestershire,  is  King 
y.  Johnson,  22  Ark.  79;  Greens-  v.  Inhabitants  of  Harborne,  2  Ad. 
borough  V.  Underbill,  12  Vt.  604;  &  E.  540.  There  it  appeared  that 
Cameron  v.  State,  14  Ala.  546;  48  one  Ann  Smith  had,  on  April  11, 
Am.  Dec.  Ill;  Chapman  V.Cooper,  1831,  been  married  to  one  Henry 
5  Rich.  (L.)  452;  Yates  V.Houston,  Smith,  who  deserted  her.  Smith 
3  Tex.  442;  People  v.  Feilen,  68  had  been  previously  married  in 
Cal.  218;  Hull  v.  State,  7  Tex.  October,  1821,  to  another  female, 
(App.)  593;  Murray  v.  Murray,  6  with  whom  he  lived  until  1825, 
Oreg.  18;  Johnson  V.  Johnson,  114  when  he  left  her.  But  several 
111.  611 ;  Spears  v.  Burton.  31  Miss,  letters  had  been  received  from  her 
548;  Kelly  v.  Drew.  12  Allen,  107;  from  Van  Dicman^s  Land,  one  of 
90  Am.  Dec.  138;  Harris  v.  Harris,  which  bore  date  only  twenty-flve 
8111.  (App.)  57;  Dixon  V.  People,  days  previous  to  the  second  mar- 
is Mich.  84;  R.  v.  Twining,  2  riage.  The  court  held  that  the 
B.  &  Aid.  386;  Canady  v.  George,  6  presumption  was  that  the  first  wife 
Rich.  (Eq.)  103;  Be  Williams'  Es-  was  living  at  the  time  of  the  second 
tate,  13  Phila.  325;  Wilkie  v.  marriage.  The  decision  in  this 
Collins,  48  Miss.  496;  Squire  v.  case  is  evidently  based  on  the  very 
State,  46  Ind.  459;  Hunter  v.  short  time  which  transpired  be- 
Hunter,  111  Cal.  261 ;  43  Pac.  Rep.  tween  the  lime  when  the  first  wife 
756.  See  contra^  MoCaffery  v.  Ben-  was  shown  to  be  alive  and  the  date 
son,  38  La.  Ann.  198;  R.  v.  Har-  of  the  second  marriage.  And  see 
borne,  2  Ad.  &  E.  540;  R.  v.  Lum-  Lapsley  v.  Grierson,  1  H.  L.  Cas. 
ley.  L.  R.  1  C.  C.  R.  195.  500.    In  Yates  v.  Houston,  3  Tex. 

1  Breiden  v.  Paff,  12S.  itR.  (Pa.)  433,  where  four  years  had  elapsed 

430.  since  the  former  wife  had    been 

*  The  c«se  which  is  often  cited  In  heard  from,  it  was  held  that  her 

connection   with   King  v.   Inhab-  death  would  be  presumed  to  vali- 
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In  case  II.  it  was  said:  **In  an  old  transaction  like  this, 
the  fact  of  a  second  marriage  is  of  itself  some  evidence  of 
the  death  of  the  former  husband.  There  are  sometimes 
cases  where  it  is  unavoidably  necessary  to  decide  on  the 
existence  of  facts  without  a  particle  of  evidence  on  either 
side,  and  if  a  decision  in  a  particular  way  would  implicate  a 
party  to  a  transaction  in  the  commission  of  a  crime  or  any 
offense  against  good  morals,  it  ought  to  be  avoided,  for  the 
law  will  not  gratuitously  impute  crime  to  any  one,  the  pre- 
sumption being  in  favor  of  innocence  till  guilt  appear." 

In  a  Massachusetts  case  it  was  said:  '*The  presumption 
of  the  wife's  innocence  in  marrying  again  might  well  over- 
come any  presumption  that  a  man  not  heard  from  for  four 
years  before  the  second  marriage  or  for  sixteen  years  after- 
wards was  alive  and  her  lawful  husband  when  she  married 
the  second  time."^ 


D. 


I.  A  and  B,  as  husband  and  wife,  sue  C  for  slander;  they  prove  their 
marriage,  but  C  proves  declarations  of  the  wife  that  she  had  been  mar- 
ried in  Germany  to  another  man.  It  will  be  presumed  that  the  previous 
mariiaj^e  has  been  dissolved  by  death  or  divorce.^ 

II.  A  threatens  to  icill  B ;  some  time  after,  B  kills  A.  There  is  no 
presumption  that  A^s  intention  continued  to  that  time.^ 

III.  A  was  indicted  for  illegally  selling  liquor;  it  was  proved  that 
it  was  sold,  In  his  absence,  by  his  cleric.  The  fact  that  the  cleric  had 
previously  made  similar  sales,  which  A  had  approved,  does  not  raise  the 
presumption  that  the  last  sale  was  with  his  consent.^ 


date  a  subsequent  marriage.  And 
see  Lockhart  v.  While.  18  Tex.  102. 
In  Wilkie  v.  Collins,  48  Miss.  496, 
a  husband  left  his  home  in  Missis- 
sippi on  October  30,  1859,  and  went 
to  Louisiana  on  business,  where  he 
was  last  heard  from  by  letter  to 
his  wife,  November  30,  1859,  an- 
nouncing that  he  was  then  sick  in 
bed,  and  would  return  as  soon  as 
he  was  able  to  travel.  He  was  of 
habitual  delicate  health,  and  his 
domestic  relations  had  alwavs  been 


most  agreeable.  It  was  the  belief 
of  his  family  that  he  was  dead,  and 
on  December  22,  1861,  his  wife 
married  again.  It  was  held  that 
the  husband  would  be  presumed  to 
have  been  dead  at  that  time.  And 
see  Chapman  v.  Cooper,  5  Rich. 
(S.  C.)  L.  452. 

1  Kelley  v.  Drew,  12  Allen,  107. 

s  Klein  v.  Landman,  29  Mo.  259. 

3  State  V.  Brown,  64  Mo.  367. 

*  Patterson  v.  State,  21  Ala.  571. 
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IV.  A  bankrupt  in  1837  makes  a  scheduled  return  of  his  property. 
It  is  afterward  discovered  that  in  1835  he  owned  certain  property  which 
was  not  included  in  the  schedule.  There  is  no  presumption  that  he 
owned  this  property  in  1837,  for  the  presumption  is  that  he  did  not  com* 
mit  a  fraud.i 

v.  It  is  proved  that  A  and  B  are  legally  married.  It  is  proved  that  A 
was  previous  to  that  married  to  C  and  that  C  had  not  obtained  a  divorce 
from  A.  Heldy  that  the  presumption  of  the  second  legal  marriage  will 
overcome  the  presumption  that  the  first  marriage  of  A  to  0  continued.* 

In  case  I.  it  was  said:  **There  was  no  prosuniption  that  a 
marriage  which  was  proved  to  have  existed  at  one  time  in 
Germany  continued  to  exist  here  after  positive  proof  of  a 
second  marriage  de  facto  here.  The  presumption  of  hiw  is 
that  the  conduct  of  parties  is  in  conformity  to  hiw  until  the 
contrary  is  shown.  That  a  fact  continuous  in  itH  nature 
will  be  presumed  to  continue  after  its  existence  is  once 
shown  is  a  presumption  which  ought  not  to  be  allowed  to 
overthrow  another  presumption,  of  e(|ual,  if  not  greater 
force,  in  favor  of  innocence.  ♦  ♦  *  There  was  not 
any  evidence  that  the  first  husband  of  Mrs.  K  was  still  liv- 
ing, but  if  this  had  been  established  we  think  she  was  still 
entitled  to  the  benefit  of  the  favorable  presumption  that  the 
first  marriage  had  been  dissolved  by  a  divorce.'*" 

In  case  III.  it  was  said:  **We  have  no  right  to  conc^ludo 
that  because  he  has  sanctioned  previous  violations  of  the 
law  he  will  continue  to  do  so;  on  the  contrary,  an  every 
party  is  to  be  presumed  innocent  until  his  guilt  is  made 
manifest,  we  should  presume  that  he  repented  his  former 


1  Powell  V.  Knox,  16  Ala.  634. 

*  Coal  Run  Coal  Co.  v.  Jones,  S  X. 
E.  Bep.  867  (111.);  Boulden  v.  Mc- 
Intyre,  21  X.  £.  Bep.  445;  119  Ind. 
574. 

'  That  the  existence  of  a  divorce 
wUl  be  presumed  in  favor  of  the 
validity  of  a  marriage  is  held  in 
several  cases :  Blanchard  v.  Lam- 
bert, 43  Iowa,  228;  22  Am.  Bep. 
348;  Harris  v.  Harris.  8  111.  (App.) 
57;  Be  Edwards.   58   Iowa,   437; 


Carroll  v.  Carroll,  20  Tax.  740; 
Coal  Bun  Coal  Co.  v.  .lonen,  127 
111.  386;  Wenning  v.  T<{rfipl«,  144 
Ind.  189;  41  X.  E.  Bep.  (HH).  Htse 
Cartwright  v.  McOown,  121  111. 
388.  In  South  Carolina  where  di- 
vorces are  not  permitted  and  are 
hence  against  the  policy  of  the 
law,  a  divorce  will  not  be  pre- 
sumed. McCarthy  v.  McCarthy,  2 
Strobh.  (L.)  11. 
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transgression,  and,  therefore,  did  not  assent  to  the  subse- 
quent viohition.'' 

Where  the  acts  grow  out  of  the  illicit  relations  of  the 
sexes,  this'  rule  does  not  appear  to  hold  good,  as  the  fol- 
lowing illustrations  will  show:^ 


Illustrations. 


I.  A  and  B  are  indicted  for  living  together  in  adultery;  the  jury  are 
instructed  that  where  cilminal  intercourse  is  once  proved  it  will  bepre- 
8umed,  if  the  parties  live  under  the  same  roof,  to  still  continue.  Held^ 
correct.* 

II.  B  and  C  live  together,  the  latter  as  B's  mistress;  B  dies.  That  a 
marriage  took  place  between  them  before  his  death  will  not  be  pre- 
sumed.' 


It  has  been  said  that  while  much  will  be  presumed  in 
favor  of  a  marriage,  after  the  removal  of  a  barrier  between 
parties  who  have  been  prevented  from  contracting  it  b\  a 
legal  obstacle,  no  such  presumption  will  arise  where  the 
parties  were  originally  at  liberty  to  form  a  legal  or  illegal 
union  as  they  preferred.  In  such  a  case,  having  originally 
elected  the  criminal  in  preference  to  the  lawful  relation- 
ship, they  must  be  presumed  to  have  continued  therein 
until  some  chanofe  of  intention  and  wishes  is  affirmativ^elv 
shown.*  This  distinction  renders  such  cases  as  those  in  the 
above  illustration  completely  in  harmony  with  cases  like 
Wilkinson  v.  Payne,  and  others,  noted  under  previous 
rules.  In  Wilkinson  v.  Pay «e,^  an  infant  contracted  a  void 
marriage  and  lived  with  his  wife  until  her  death,  which  oc- 
curred only  three  weeks  after  he  attained  a  legal  age  to 
marry,  and  it  appeared  that  during  the  whole  of  that  time 
she  was  on  her  death-bed.  It  was,  nevertheless,  held  that 
a  marriage  would  be  presumed.  The  bar  being  removed, 
the  presumption  was  in  favor  of  innocence. 


1  See  ante^  Cap.    Continuance       ^  Floyd  v.  Calvert,  53  Miss.  46. 
OF  Things.  *  Floyd  v.  Calvert,  53  Miss.  46, 

*  Carrotti  v.  State,  42  Miss.  334.        «  4  T.  R.  468. 
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L  A  presumption  of  marriage  arises  [from  cohabitation;  M  and  Y 
were  proved  to  have  lived  together  and  cohabited;  Y  afterwards  mar- 
ried S.  The  presumption  that  Y  did  not  commit  bigamy  prevails  over 
the  presumption  that  M  and  Y  were  married.* 

II.  In  1S40  marriages  between  whites  and  negro  slaves  are  prohibited 
under  penalty  of  fine  and  imprisonment;  it  is  proved  that  a  negro  slave 
and  a  white  woman  lived  and  cohabited  together.  The  presumption  is 
that  the  relation  was  that  of  cociibinage  and  not  of  marriage.^ 


F. 


I.  W  was  indicted  for  the  seduction  of  E  under  a  statute  punishing 
the  seduction  of  **any  unmarried  female  of  previous  chaste  character.*' 
The  previous  chaste  character  of  E  will  not  be  presumed.* 

*'It  is  true,"  it  was  said  in  case  I.»  **that  ordinarily  the 
reasonable  and  just  presumption  is  in  favor  of  female 
chastity.  So  is  likewise  the  presumption  in  favor  of  moral 
honesty.  Happily,  these  presumptions  are  not  only  justified 
in  all  civilized  nations,  but  nobly  illustrated  as  well  by  the 
institutions  of  social  life  as  by  the  laws  enacted  bj^  govern- 
ment. Social  intercourse  is  based  upon  the  presumption  of 
virtue,  and  society  is  obliged  so  far  to  conform  to  this  law 
of  its  existence  that  even  in  its  most  corrupt  state  it  is  com- 
pelled to  put  on,  at  least,  the  form  and  semblance  of  virtue 
though  its  spirits  may  have  departed.  In  every  case  in 
which  the  integrity  of  an  individual  is  attacked  the  pre- 


1  Clayton  v.  Wardell,  4  X.  Y. 
230;  Case  v.  Case,  17  Cal.  508. 

'  Armstrong  v.  Hodges.  2  B. 
Mon.  (Ky.)  70. 

8  West  V.  State,  1  Wis.  209.  But 
see  State  v.  Wells,  48  Iowa.  071. 
In  Sloeum  v.  People,  90  111.  281, 
the  prosecution  was  under  a  statute 
punishing  the  enticing  away  from 
home  for  the  purpose  of  prostitu- 
tion, of  any  unmarried  woman  of 
chaste  life  and  conversation.  In 
decidiog  the  case  the  Supreme 
Court  said:  "The  presumption  of 
law  is  that  her  previous  life  and 


conversation  were  chaste,  and  the 
071118  was  upon  the  defendant  to 
show  otherwise.''  But  the  case 
shows  that  she  was  only  eighteen 
years  old,  that  previous  to  her  se- 
duction she  had  resided  with  her 
parents,  went  to  school  and  church 
and  mingled  with  good  society, 
and  she  testified  on  the  trial  that 
she  never  had  intercourse  with 
any  man  but  the  defendant.  This 
expression  of  the  court  was  there- 
fore unnecessary,  as  there  was 
proof  enough  to  rebut  the  pre- 
sumption. 
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sumption  of  the  law  comes  to  his  aid.  Every  person  charged 
with  crime  is  presumed  innocent  till  he  be  proved  guilty. 
Fraud  is  never  to  be  presumed,  but  must  always  be  proved. 
Every"  female  charged  with  an  offense,  the  essence  of  which 
is  UBchastity,  is  presumed  to  be  chaste  until  the  contrary 
appears.  But  these  excellent  and  humane  presumptions,  so 
pregnant  with  the  testimony  which  they  bear  to  the  dignity 
and  honor  of  human  nature,  are  always  to  be  used,  in  the 
administration  of  justice,  as  a  weapon  of  defense,  not  of 
assault.  Thev  are  the  shield  of  the  accused,  not  the  sword 
of  the  prosecutor.  ♦  ♦  ^»  xhe  previous  chaste  charac- 
ter of  the  female  is  one  of  the  most  essential  elements  of 
the  offense,  made  so  by  the  express  words  of  the  statute  in 
conformity  with  the  suggestions  of  sound  reason.  A  pros- 
titute may  be  the  subject  o:?  rape  but  not  of  seduction.  It 
is  the  chastity  of  the  female  which  the  statute  is  designed 
to  protect.  The  pre-existence  of  that  chastity  is  the  sine 
qua  non  to  the  commission  of  the  crime.  That  is  the  sub- 
ject of  legal  guardianship  provided  by  this  section.  It  is  a 
substantive  matter  necessary  to  be  averred  and  proved.  If 
the  prosecutrix  were  to  change  places,  and  were  she  indicted 
for  lascivious  conduct,  then,  indeed,  the  legal  presumption 
would  come  to  her  aid  and  her  chastity  would  be  presumed. 
But  when  the  State  accuses  one  of  its  citizens  with  the  vio- 
lation of  the  chastity  of  another  of  its  citizens  by  seduc- 
tion, the  law  presumes  the  accused  to  be  innocent  of  the 
entire  offense  until  the  contrary  appears.  The  State  can 
not  be  permitted  to  presume  the  immediate  pre-existence 
of  that  chastity  with  the  destruction  of  which  the  defendant 
is  charged.  One  act  of  illicit  intercourse  affords  no  pre- 
sumption that  another  has  not  preceded  it.  *  *  *  The 
error  consists  in  the  instruction  which  the  court  gave  the 
jury  to  the  effect  that  the  law  presumed  that  she  was  pre- 
viously of  a  chaste  character,  independent  of  any  proof 
whatever.  This  is  setting  up  a  presumption  on  the  part  of 
the  State,  the  prosecuting  party,  incompatible  with  the 
presumption  which  the  law  affords  the  defendant,  and  if  the 
principle  should  prevail  the  presumption  of  the  virtue  of 
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one  citizen  might  work  the  condemnation  of  another  in 
whose  favor  the  law  affords  equal,  and  when  charged  with 
crime,  even  stronger  presumption/' 

• 

O. 

I.  AH  persons  are  presumed  to  know  the  common  and  statute  law, 
and  are  responsible  for. its  violation.^  Ignorance  of  the  law  excuses  no 
one  and  can  not  be  pleaded  as  an  excuse  for  the  commission  of  a  crime. 

H. 

I.  A  is  charged  with  crime;  the  presumption  is  that  A  was  sane 
when  he  committed  it,  and  if  he  wishes  to  be  excused  on  the  ground  of 
non-responsibility,  he  must  prove  it.' 

In  case  I.,  if  A  was  insane  when  he  committed  the  act, 
he  could  not  be  punished,  for  an  insane  person  can  not 
commit  a  crime.  If  the  presumption  of  innocence  were 
general  and  without  exception,  the  presumption  would  be 
that  A  was  insane — in  other  words,  that  the  act  was  not  a 
crime ;  that  he  was  innocent  because  he  was  non-responsi- 
ble. But  the  presumption  of  sanity  and  the  presumption 
of  innocence  coming  in  conflict,  the  latter  must  give  way 
according  to  the  best-considered  doctrine  on  this  question. 
The  subject  is  an  important  one,  and  has  led  to  much  dis- 
cussion. The  decisions  are  Hot  harmonious,  and  no  ques- 
tion is  more  debated  at  the  present  time,  when  it  arises  for 
actual  decision,  than  the  question  of  the  burden  of  proof 
of  insanity  in  criminal  cases.  Three  different  views  have 
been  advanced.  The  first  is,  that  inasmuch  as  everv  man 
is  presumed  to  be  sane,  the  burden  of  proof  rests  on  the 
party  setting  insanity  up  as  a  defense  to  establish  this  in- 
sanity beyond  a  reasonable  doubt.  This,  it  will  be  ob- 
served, entirely  extinguishes  the  presumption  of  innocence 
in  the  conflict  between  that  and  the  other  presumption — 
the  presumption  of  insanity.  The  second  view  likewise 
considers  the  presumption  of  innocence  overthrown  by  the 


'  Mayor  of  Baltimore  v.  Xoinian.        *  Cunningham  v.  State,  5t»  Miss. 
4  Md.  352.  2«9. 
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preHuiiiptioo  of  sanity^  but  holds  that  the  presumption  of 
sanity  will  prevail  only  until  it  is  shown  to  be  otherwise  in 
the  particular  case  by  a  preponderance  of  the  evidence.  In 
the  third  view  the  presumption  of  innocence  prevails  to  a 
certain  extent,  for,  in  the  jurisdictions  where  this  view  is 
favored,  it  is  held  that  insanity  being  pleaded  the  burden 
of  proof  rests  on  the  State  to  prove  the  sanity  of  the  pris- 
oner. It  is  not,  however,  held  in  the  States  which  have 
adopted  this  view,  that  insanity  is  presumed,  but  the  rule  is 
that  if  the  prisoner  gives  any  evidence  to  cast  a  doubt  on 
his  sanity,  the  State  is  obliged  to  prove  his  sanity  beyond 
a  reasonable  doubt. 
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[  The  numbers  refer  to  the  pages.'] 
ABSENCE. 
See  Death. 

ACCEPTANCE. 
See  Interest. 

ACCIDENT. 
See,  also.  Survivorship. 
To  prove  that  the  crime  was  not  accidental,  separate  crime  may  be 
shown,  570. 

Reasons,  571. 

ADULTERY. 
See  Intent. 

AGENCY. 

Authority  to  do  an  act  presumed  to  continue,  219. 
Illustrations,  222. 

ALTERATIONS. 
See,  also.  Spoliation. 
Alterations  pre^tnmed  to  be  made  before  execution  of  Instrument, 
452. 
Illustration?.  453. 
Reasons,  454. 
When  this  presumption  does  not  obtain — 

1.  Where  alteration  is  in  different  hand,  460. 

Illustrations,  461. 
Reasons,  461. 

2.  Or  in  different  ink,  460. 

Illustrations,  464. 

3.  Or  is  in  interest  of  party  setting  it  up,  460. 

IIluHtrations,  465. 
Reasons,  465. 

4.  Or  is  suspicious  on  its  face,  460. 

Illustrations,  467. 
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ALTERATIONS— Continued. 

5.  Or  execution  of  instrument  is  denied  under  oath,  460. 
Illustrations,  468. 
Reasons,  468. 

ARSON. 
See  Intent. 

ASSENT. 

Presumption  that  person  hears  statement  in  his  presence,  340. 

ATTEMPT. 

Former  attempt  raises  presumption  of  guilt,  689. 
Illustrations,  689. 

ATTORNEY. 
See  Official  Acts.  * 

AUTHORITY. 
See  Officers;  Agency. 

BANKING. 
See  Course  of  Business. 

BILLS  AND  NOl^S. 
See  Alterations  ;  Negotiable  Paper. 

BONDS. 

Presumed  paid  after  twenty  years,  370. 
Illustrations,  371. 
Reasons,  371. 

BURDEN  OF  PROOF. 

Burden  on  party  to  show  facts  which  he  best  knows,  20. 
Illustrations,  20. 
Reasons,  20-23. 
Burden  on  party  alleging  notice  to  bona  fide  holder,  24. 

BUSINESS  ACTS. 
See  Course  of  Business. 

CARRIERS. 
See  Chattels. 

CHARACTER. 

Character  and  habit  of  person  presumed  to  continue,  228. 
That  a  gambler  continues  a  gambler,  229. 
That  a  person's  character  continues  bad,  229. 

Reasons,  229. 
Good  character  presumed.  620. 

CHATTELS. 

Personal  property,  possession  of,  raises  presumption  of  ownership, 

492. 
So  these  presumed  owners — 
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CHATTELS— CoDdsued. 

Pereon  in  poeBcorion  of  veseeL  493. 
Of  sheep.  4S3. 
Of  bODdA.  493. 
Of  note.  493. 
Of  calf.4S3. 

Sbippini^  property  bj  carrier,  493. 
Bessons,  494. 

CmCUMSTAXCES.  CHANGE  IN. 
See  Habits. 

COMMON  LAW. 
See  Foreign  Law!(. 

CONDUCT  OF  PRISONER. 
See.  also.  Feab;  Flight;  Escape;  Silence;  Spoliation. 
False  or  coDtradictoiy  accoants  by  prisoner,  612. 
Illostrations.  612. 
Reasons.  613. 

CONFLICT  OF  LAWS. 
See  Foreign  Laws. 

CONFUCTING  PRESUMPTIONS. 
Of  payment  and  continuance,  665. 
Of  innocence  and  payment,  665. 
Of  innocence  and  continuance  of  life,  665. 
Of  innocence  and  continuance  of  tbio^,  665. 
Of  innocence  and  marriage,  665. 
Of  Innocence  and  chastity,  665. 
Of  kD0wiedj2:e  of  law  and  innocence,  665. 
Of  sanity  and  innocence,  665. 

CONTENTS  OF  WRITING. 
See  Knowledge. 

CONTINUANCE. 
See,  al80.  Life;  Death. 
Continuance  of  tbinfi^,  presumption  of,  209. 

Possession  or  ownership  of  property  presumed  to  continue,  209. 
Non-possession  or  loss  of  property  presumed  to  continue,  200. 

Illustrations,  211. 
Debts  presumed  to  continue,  209. 
Illustrations,  211. 
Reasons,  211. 
Other  cases  of  continuance,  212. 

That  goods  in  carrier's  hands  remain  In  good  order,  212. 
That  vessel  continues  seaworthy,  212. 
That  party  continues  to  possess  money,  213. 
That  decree  in  chancery  continues  in  force,  213. 
That  custom  continues  in  force,  214. 
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CONTINUANCE— Continued. 

That  a  lot  still  fronts  on  a  certain  street,  213. 

That  thinfc  remains  in  same  position,  213,  224. 

That  prisoner  remained  in  court  until  verdict,  213,  224. 

That  a  law  continues  in  force,  213,  214. 

That  stock  continues  to  have  the  same  value,  214. 
Domicile,  residence  or  non- residence  presumed  to  continue,  219. 

Illustrations,  219. 
Reasons,  220. 
Solvency  or  insolvency  presumed  to  continue,  219. 

Illustrations,  221. 
Infancy  presumed  to  continue,  219. 

Illustrations,  221. 
Reasons,  221. 
Partnership  presumed  to  continue,  219. 

Illustrations,  222. 
Office,  holding  of,  presumed  to  continue,  219. 

Illustrations,  222. 
Authority  to  do  an  act  presumed  to  continue,  219. 

Illustrations,  222. 
Other  cases  of  continuance,  219. 

That  parties  live  in  same  relation,  222. 

That  a  person  continues  a  stockholder,  222. 

That  state  of  peace  continues  in  country,  223. 

That  state  of  war  continues  in  country,  223. 

That  public  treaty  is  still  in  force,  223. 

That  same  state  of  fi^vemment  still  exists,  223. 

That  corporation  still  exists,  223. 

That  illicit  intercourse  continues  between  parties,  223. 

That  person's  veracity  is  f^till  good,  223. 

That  woman  continues  unmarried,  223. 

That  common  law  continues  in  force,  224. 

That  a  person  disabled  continues  so,  224. 

That  judge  continues  interested  in  property,  224. 

That  execution  remains  in  sheriff ^s  office,  224. 
Reasons,  226. 
Sanity  or  insanity  presumed  to  continue,  226. 

Unless  temporary,  226. 
Character,  habit  and  personal  appearance  of  person  presumed 
to  continue,  228. 

That  a  gambler  continues  a  gambler,  229. 

That  a  person's  character  continues  bad,  229. 
Reasons,  229. 
Acts  done  in  one  case  do  not  prove  similar  act  done  in  another,  230. 
That  person  enters  into  contract  with  A,  no  proof  that  he  did  so 

with  B,  230. 
That  person  was  negligent  In  one  case,  no  proof  that  he  was  so 

in  another.  230. 
That  sale  to  A  was  made  on  condition,  no  proof  that  sale  to  B 
was  made  on  like  condition,  230. 
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CONTINUANCE— Continued. 

That  A  8old  diseased  bog.  no  proof  that  he  gold  diseased  beef, 

230. 
That  credit  was  given  to  A  once,  no  proof  that  it  was  given  to 

A  again.  230. 
That  some  of  A's  Fervants  were  paid,  no  proof  that  others  were, 

231. 
That  A  promised  to  pay  B*s  debt,  no  proof  that  he  promised  to 
payC'8.  231. 
Reasons.  231. 
But  person  preimmed  to  follow  his  habit,  232. 
Illustrations,  232-234. 
Reasons.  234. 
Future  continuance  not  presumed.  235. 
Illustrations.  235. 
Reasons.  236. 
Admission  made  does  not  extend  tn  futuro,  237. 
Illustrations,  237. 
Reasons,  237. 
Presumption  is  not  retrospective,  238,  239. 
Illustrations.  238. 
Reasons.  239. 
Presumption  of  continuance  weaker  than  presumption  of  innocence, 
240. 

CONTRACTS. 
See  Course  of  Bi'siness;  DocrMENXs;  Services. 

CORPORATION. 
See  Officers. 

COURSE  OF  BUSINESS. 
See  Service;  Negotiable  Paper ;  Dates;  Docfments. 
Business  acts,  regularity  of,  presutAed,  82. 
That  written  agreement  was  signed,  82. 
That  partners  are  interested  in  equal  shares,  82. 
That  letters  are  sent  in  course  of  business.  83. 
That  letters  duly  mailed,  or  telegrams  sent,  were  delivered.  S3. 
That  persons  doing  business  together  are  partner^',  83. 
That  party  waives  defects  in  goods  by  keeping  them,  84. 
That  a  person  is  a  partner,  84. 
That  note  is  firm  note.  84. 

That  accounts  are  received  by  attorney  for  collection,  84. 
That  account  books  of  partnership  are  correct.  84. 
That  goods  are  to  be  paid  for  on  delivery,  84. 
That  a  person  promises  to  pay  borrowed  money.  84. 
That  a  person  bus  funds  to  pay  draft  on  himnelf  which  he  ac- 
cept*!, 84. 
That  a  person  is  engaged  by  the  month.  84. 
That  freight  earned  belongs  to  owners  of  vessels.  84. 
That  goods  charged  were  delivered,  84. 
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COURSE  OF  BUSINESS-^^ontinued. 

That  one  selling  to  another  on  credit  thinks  him  solvent,  84. 

That  a  partnership  is  solvent,  86. 

Of  insolvency  from  unsatisfied  judgments,  85. 

And  ;  ncollectlble  debts,  85. 
Tbat  letter  was  mailed  on  day  of  post-mark,  86. 
That  two  signing  note  are  equally  bound,  85. 
That  letter  written  by  a  person  is  signed  by  him.  85. 
Tbat  pofit- marked  letter  has  been  through  the  mails,  85. 
That  building  is  aitached  to  the  soil,  86. 
That  damage  has  been  assessed,  85. 
Tbat  deed  given  to  a  person  is  in  his  control,  85. 
That  persons  making  joint  mortgage  are  equal  owners,  85. 
That  bank-notes  are  genuine,  85. 
That  receipt  is  given  for  goods  received,  86. 
Tbat  account  kept  by  customer  is  correct,  86. 
That  person  remaining  silent  acquiesces  in  stated  condition,  86 . 
That  holder  is  owner  of  note  payahle  to  bearer,  86. 
Presumption  as  to  bills  and  notes,  86. 
And  as  to  money  in  war  time,  86. 
Tbat  deviation  of  vessel  was  necessary,  86. 
Tbat  contract  sued  on  in  a  State  was  made  there,  87. 
That  consiguee  is  owner  of  property  consigned  to  him,  87. 
That  dormant  claim  is  invalid,  88. 
That  unused  patent  whs  not  a  useful  one,  88. 
Xolice  is  presumed.  88. 
Reasons  for  these  rulings^  87. 
Persons  in  trade  presumed  to  know  value  of  articles  in  the  trade,  88> 
And  their  names,  88. 
And  the  customs  of  the  trade,  88. 

COURSE  OF  NATURE. 
See  Nature,  Coukse  of.       ^ 

COURTS. 
See  JruiciAL  Acts. 

COURTS  MARTIAL. 

Regularity  of  proceedings  of,  presumed,  52. 

COVENANTS. 

Presumed  performed  after  twenty  years,  370. 
Illustrations,  384. 
Reasons,  384. 

CRIMINAL  LAW. 
See  Innocknce  (Criminal  Cases)  ;  Giilt. 

CUSTOMS  OF  TRADE. 
See  Knowleixjk. 

DAMAGES. 
See  Witnesses. 
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DATES. 

Dates,  presumed  to  be  correct,  108. 

That  letters  were  written  on. their  date,  108. 

That  bill  of  exchange  was  issued  on  date,  108. 

That  payment  was  made  on  date  of  receipt.  108. 

That  deed  was  executed  on  its  date.  108. 

That  indorsements  of  receipts  of  interest  was  made  on  their 

date,  108. 
That  assignment  was  executed  on  day  of  date,  109. 
That  name  was  written  on  baclc  of  note  at  time  of  mailing,  109. 
That  action  was  commenced  on  day  of  date  of  writ,  109. 
No  presumption  as  to  letters  between  husband  and  wife,  109. 

Reasons,  109. 
But  do  not  prove  collateral  facts,  108. 
As  that  party  was  in  city  of  date  at  that  time.  111. 

DEATH. 
See,  also,  Ltfs;  Survivorship. 
Death  may  be  proved  by  reputation.  247. 
Or  by  hearsay,  247. 
,  Or  by  fact  inconsistent  with  continuance  of  life,  247. 

Illustrations,  247,  248. 
Unmarried  person  presumed  to  have  died  childless,  248. 

AlUer  as  to  married  person,  248. 
Presumption  that  person  left  heir,  249. 
Illustrations,  249. 
Reasons,  249. 
Death,  presumption  of,  260. 

Absentee  for  seven  years  presumed  to  have  died  at  end  of  that 
term,  250. 
Illustrations,  250-254. 
English  rule  different,  252,  note. 

Reasons.  254. 
Rule  in  the  civil  law.  263. 
What  is  an  ''absentee,''  264. 
Illustrations,  264. 
Reasons,  265. 
Where  removal  is  temporary,  absence  alone  presumes  death,  264. 

Illustrations,  264.  266. 
But  when  permanent,  inquiry  at  new  abode  must  be  proved,  264. 
Illustrations,  264,  266. 
Reasons,  265,  267. 
'' Persons  who  would  naturally  hear  from  him**  Include  relatives  and 
strangers,  267. 
Illustrations,  267. 
Reasons,  268. 
What  is  meant  by  '*not  being  heard  of,''  268. 
Illustrations,  268. 
Reasons,  269. 
What  is  absentee's  '^residence,  home  or  domicile,"*  274. 
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DEATH— Conti  n  ued . 

IIlustratiODS,  274. 
Reasons,  274. 
Presumption  arises  that  party  has  died  within  seven  years — 

1 .  When  last  beard  of  he  was  in  desperate  health,  275. 

Illustrations,  275. 
Reasons,  276. 

2.  Or  within  that  time  he  embarlced  on  vessel  not  since  heard 
of  and  overdue,  277. 

Illustrations,  278. 
Reasons,  279,  283. 

3.  Or  within  that  time  he  encountered  a  specific  peril,  284. 

Illustrations,  284. 

Specific  peril  does  not  mean  ordinary  perils  of  navigation, 
284. 
But  means  an  unusual  or  extraordinary  perlK  284,  286. 

4.  Or  bis  habits,  relations  or  necessities  would  have  necessitated 
bis  communicating  with  his  friends.  287. 

Or  other  facts  or  circumstances,  287. 
illustrations,  287. 
Presumption  of  death  at  end  of  seven  years  does  not  arise —  m 

1.  Where  It  is  improbable  party,  even  if  alive,  would  have  been 
heard  of,  294. 

IllustratioDS,  294. 
Reasons,  295. 

2.  Where  he  Is  mentioned  as  alive  in  subsequent  judicial  pro- 
ceedings, 294. 

IllustrationB,  297. 

DEBTS. 

Debts  presumed  to  continue,  209. 
Illustrations,  211. 
Reasons,  211. 

DEEDS— ALTERATIONS. 
See  Documents  :  Real  Property. 

DEFINITIONS. 

Definition  of  ^'presumption,"  639. 
Definition  of  ''presumption  of  law,''  639. 
Definition  of  ''presumption  of  fact,"  639. 
Reasons,  640. 

DESTRUCTION  OF  EVIDENCE. 
See  Spoliation. 

DISCHARGE  OF  OBLIGATIONS. 
See  Payment. 

DOCUMENTS. 

Documents  presumed  to  be  regularly  executed,  101. 
That  agreement  is  stamped  as  statute  requires,  101. 
That  assignment  is  properly  enrolled,  101. 
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DOCUMENTS— Continued. 

That  deed  was  sealed,  102. 
That  deed  was  delivered,  102. 
That  deedfl  were  delivered  in  proper  order,  102. 
That  mort|^ge  was  properly  executed,  102. 
That  deed  was  delivered  on  day  of  date.  lOH. 
That  consideration  was  money  value,  103. 
That  agreement  is  in  writing,  103. 
That  money  receipted  for  was  received,  103. 
That  deeds  were  signed  in  proper  order,  103. 
That  mortgage  was  executed  where  land  lies,  104. 
That  mortgage  was  paid  on  day  due,  104. 
That  land  was  properly  located,  104. 
Reasons  for  tbe  rulings,  104. 

Other  illustrations.  107, 108.  * 

DOMICILE. 
See,  also.  Death. 
Domicile,  residence  or  non-residence  presumed  to  continue,  219. 
Illustrations,  219. 
Reasons,  220. 

DRUXKENXESS. 
See  Intent. 

ESCAPE. 

Attempts  to  escape  raise  presumption  of  guilt.  619. 
Illustrations,  620. 
Reasons.  621. 
AlUer  when  it  is  for  another  crime,  619. 
Illustrations.  621. 

EVIDENCE. 

See  Witnesses. 

FABRICATION  OF  EVIDENCE. 
See  Spoliation. 

FAILURE  TO  TESTIFY. 
See  Witness. 

FALSIFICATION  OF  EVIDENCE. 
See  Spoliation. 

FEAR. 

Fear  raises  presumption  of  guilt,  615. 
Illustrations.  616. 
Reasons,  616. 
Miter  when  fear  may  be  on  account  of  another  crime,  615. 
Illustrations.  618. 

FATHER  AND  SON. 
See  Identity;  Survivorship. 
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FLIGHT. 

Flight  raises  presumption  of  guilt,  619. 
Illustrations,  619. 
Reasons,  620. 

FOREIGN  LAWS. 

Presamption  as  to,  427. 

Law  of  forum  presumed  to  be  the  law  of  foreign  State,  427. 
Illustrations,  428. 
Reasons.  430. 
Acts  tMLlum  in  se  presumed  to  be  crimes  in  foreign  country,  434. 

Illustrations,  434. 
No  presumption  of  identity  of  law  as  to  country  not  subject  to  com- 
mon law,  434. 
Illustrations,  435.^ 

Reasons,  435. 
Or  tribe  or  nation  uncivilized,  439. 
Illustrations,  439. 
Constructed  of  an  adopted  statute,  439. 

Illustrations,  440. 
^^Law'^  means  common,  and  not  statute,  law,  440. 
AlUer  in  some  States,  449. 
Illustrations,  441. 
Reasons,  441. 
But  not  rule  of  common  law  which  has  exceptions,  450. 
Illustrations,  450. 

FRAUD. 

Fraud  never  presumed,  112, 117,  517. 

That  documents  were  fairly  obtained,  117. 

That  party  owns  land  he  conveys,  117. 

That  party  not  guilty  of  fraud,  117. 

That  goods  were  not  sold  contrary  to  law,  121. 

That  contract  is  not  usurious,  121. 

That  act  entailing  penalty  has  not  been  done,  121. 

That  seller  of  liquor  has  a  license,  122. 

That  future  tenants  will  not  violate  the  law,  122. 

That  sale  was  not  fraudulent,  518. 

That  exchange  of  property  was  bonajlde,  518. 

That  party  did  not  misappropriate  papers,  518. 

That  mortgage  is  valid,  518. 

That  administrator  has  made  proper  return,  518. 
Fraud  may  be  inferred  from  circumstances,  119. 
Reasons  for  the  rule,  119,  519. 

FRUITS  OF  CRIME. 
See  Habits. 
Possession  of  fruits  of  crime  raises  presumption  of  guilt,  597. 
Illustrations,  598. 
Reasons.  598. 
Recent  possession  in  larceny  or  robbery,  599. 
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Pre»aiDp»T3o:^  of.  »74. 

Motiw.  g^Ili  pres^nsMd  fn>in.  574. 
Method*  (rf  $bowin^  moiiTe,  577. 
Defir^  of  ^in.  577. 
Iliustnxionsw  577. 
Reasons.  57S. 
GrmtificaQon  <rf  pasdon.  574. 
l4.a«irm:ioii».  579. 
Bea»OD£,  5^. 
Preserration  of  repotatk>n«  574. 
lIlustrmrioDS.  ^87, 
OpportanitT  raues  pre»amption  of  guilu  5S7. 
nioftranon^.  5S7. 

Unless  another  had  better  opportiinitT,  5S7 
Illuftrations.  588. 
Former  attempt  raisee  presumption.  5S9. 
Illustrations.  589. 
Seasons.  589. 
Preparations  raises  presumption,  590. 
To  a«eompIish  crime.  590. 

Illustrations,  590. 
To  preTent  discovery.  590. 

Illustrations.  591. 
To  Hid  escape.  590. 

Illustrations.  591. 
To  avert  suspicion.  590. 
Illustrations.  591. 
Beasons.  591. 
Aliter  where  preparations  innocent.  591. 

Illustrations.  592. 
Or  for  another  crime.  592. 
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GUILT— Continued . 

IllufltrHtions,  592. 
Or  crime  frustrated  or  abandoned,  592. 
lUastrations,  592. 
Threats  raise  presumption  of  guilt.  593. 
Illustrations,  593. 
Reasons,  594. 
AlUer  when  another  may  have  executed  them,  594. 
Illustrations,  594. 
Possession  of  means  of  committing  crime  raises  presumption 
594. 
Illustrations,  595. 
Reasons,  594. 
Varies  ae  to  occupation,  character,  or  sex  of  prisoner,  595. 
Illustrations,  596. 
Possession  of  fruits  of  crime  raises  presumption.  597. 
Illustrations.  597. 
Reasons,  598. 
Recent  possession  in  larceny  or  robbery,  597. 
Illustrations,  600. 
Reasons,  601. 
Reasonable  explanation  of  possession  overthrows  presump- 
tion, 604. 
Illustrations,  604. 
Reasons,  604. 
Unless  explanation  inconsistent,  604. 
II lustrations,  605. 
Reasons,  605. 
What  is  or  is  not  '-recent,"  606. 
Kind  of  property  a  test,  607. 
Illustrations,  607. 
Reasons,  607. 
Change  in  life  and  circumstances  of  prisoner,  611. 

Illustrations,  611. 
False  or  contradictory  accounts  by  prisoner,  612. 
Illustrations,  612. 
Reasons,  613. 
Attempt  to  thwart  investigation,  615. 

Illustrations,  615. 
Fear  raises  presumption  of  guilt.  615. 
Illustrations,  616. 
Reasons,  616. 
Aliter  when  fear  may  be  on  account  of  another  crime,  615. 
Illustrations,  618. 
Flight  raises  presumption  of  guilt,  619. 
Illustrations.  619. 
Reasons,  620. 
Attempts  to  escape  raise  presumption,  619. 
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GUILT— Continued. 

Illugtratlong,  620. 
R*a8ons.  621. 
Aliter  when  it  is  for  another  crime,  619. 
Illustrations,  621. 
Destruction  of  evidence  raises  presumption,  622. 

Illustrations,  624. 
Concealment  of  evidence,  622. 

Illustrations,  624. 
Fabrication  of  evidence,  622. 
Illustrations,  625. 
Reasons,  626. 
Silence  when  interrogated  raises  presumption,  628. 
Illustrations,  628. 
Reasons,  629. 
Unless  in  judicial  interrogation,  628. 
Illustrations,  631. 
Reasons,  632. 
Failu>*e  to  produce  evidence  raises  presumption,  634. 
Illustrations,  634. 

Exceptions  to  this  rule,  638. 
Prisoner  declining  to  testify  in  his  own  behalf,  635. 

HABITS. 

See,  also,  Chakactek. 
Change  in  life  and  circumstances  of  prisoner  raises  presumption  of 
guilt,  611. 
Illustrations,  611. 

HANDWRI'lTNG. 
See  Alterations. 

HUSBAND  AND  WIFE. 

Presumed  coercion  of  wife,  340. 

That  husband  is  head  of  family,  340. 

That  deed  to  wife  is  in  custody  of  husband,  341. 

Presumption  as  to  child  bearing,  364. 

fDENTIlTT. 

Identity,  presumption  of,  307. 

Identity  of  name  raises  presumption  of  identity  of  person — 

1.  Where  there  is  similarity  of  residence,  307. 

Illustrations,  310. 

2.  When  there  is  similarity  of  trade,  307. 

Illustrations,  310. 
Reasons,  310. 

3.  When  there  is  similarity  of  circumstance,  307. 

Illustrations,  312. 

4.  Where  name  is  an  unusual  one,  307. 

Illustrations,  312. 
Reason  , 
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IDENTITY— Continued. 

Np  presumption  where  name  is  a  common  one  or  there  are  sev- 
eral of  same  name  at  place.  307. 
Illustrations.  314. 
Family  name  and  Initials  the  same  raises  no  presumption  of 
identity,  314. 
Illustrations,  314. 
Beasons,  315. 
Two  persons  of  same  name  occupy  different  positions  and  rela- 
tions— presumption  is  that  they  are  different  persons,  315. 
Illustrations,  316. 
Initials  preceding  name,  construction  of,  316. 
When  interest  is  claimed,  identity  of  name  insufficient,  317. 

Illustrations,  318. 
Father  and  son,  or  two  persons  of  same  name,  presumption  that 
name  means  eldest,  317. 
Illustrations,  318. 
Reasons,  318. 
Aliter  as  to  mother  and  daughter,  320. 
Identity  of  things  presumed  from  circumstances,  320. 
Illustrations,  320. 

IMPLEMENTS  OF  CRIME. 
See  Means  of  Committing  Crime. 

INFANCY. 

Infancy  presumed  to  continue,  219. 
Illustrations,  221. 
Reasons,  221. 
Responsibility  of  infant  for  crime,  340. 

INITIALS. 
See  Identity. 

INK. 
See  Alterations. 

INNOCENCE  iCivil  Cases). 
See,  also,  Fraui>;  Negligence. 
Innocence  in  civil  cases  presumed,  112. 

That  parties  cohabiting  are  married,  112. 

That  persons  of  different  colors  living  together  are  not  married, 

112. 
That  husband  living  with  woman  other  than  his  wife  Is  divorced, 

113. 
Marriage  presumed  to  legalize  acts,  113. 
That  oar  tracks  in  street  are  necessary,  113. 
That  visits  of  physician  were  necessary.  113. 
That  Insolvent  exhibits  true  account,  113. 
That  prosecution  was  for  cause,  114. 
That  lost  decree  of  divorce  was  recorded,  114. 
Reasons  for  the  rulings,  114. 
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INNOCENCE  iCHminal  Cases). 
Three  famous  things  in  law,  505. 

The  presumption  of  innocence,  506. 
The  reasonable  doubt,  506. 
The  burden  of  proof,  507. 
Innocent  person  charged  with  crime  presumed,  505. 

That  two  of  different  sexes  living  together  and  cohabiting  are 
married,  508. 
Aliter  if  marriage  between  them  is  prohibited,  508. 
From  taking  thing  no  presumption  of  theft,  508. 
Person  marrying  again,  first  husband  or  wife  presumed  aead 

or  divorced,  508. 
That  marriage  was  properly  solemnized,  i09. 
That  notice  as  required  by  statute  was  given,  509. 
That  works,  otherwise  a  nuisance,  are  necessary,  509. 
That  physician's  visits  are  necessary,  509. 
That  person  holding  office  has  qualified,  509. 
That  sworn  account  is  true,  509. 
That  prosecution  is  for  cause,  and  not  malicious,  509. 
That  statute  is  not  violated,  509. 

Other  illustrations,  512. 
Duty  #f  court  to  instruct  on  the  presumption  of  innocence, 
512-517. 
Reasons,  516. 
Good  character  presumed,  520. 

Presumption  of  innocence  not  taken  away  by  prima  facie  case,  523. 
Illustrations,  523. 
Reasons,  524-525. 
Presumption  of  innocence  prevails  over  presumption  of  continu- 
ance of  life,  526. 
Illustrations,  526. 
Reasons,  526. 
Presumption  of  innocence  prevails  over  presumption  of  continuance- 
of  things  generally,  526. 
Illustrations,  528. 
Reasons,  528. 

Exceptions,  529. 
Presumption  of  innocence  prevails  over  presumption  of  marriage,. 
529. 
Illustrations,  530. 
Presumption  of  innocence  prevails  over  presumption  of  chastity,. 
530. 
Illustrations,  530. 
Reasons,  530. 
Presumption  of  innocence  weaker  than  presumption  of  knowledge 
of  law,  526. 
Illustrations,  532. 
Reasons,  533. 
Presumption  of  innocence  weaker  than  presumption  of  sanity,  526. 

44 
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INNOCENCE  iCHminal  Ca«e«)— Continued. 
Illustrations,  536. 
Reasons,  536. 
The  burden  of  proof  of  insanity,  537. 
Presumption  of  innocence  strengttiened  by  relation  of  parties,  540. 

As  that  murdered  person  is  wife  of  suspected  murderer,  540. 
But  presumption  of  innocence  overcome  by  finding  of  indictment 
except  for  purpose  of  trial,  541. 
Illustrations,  541. 
Qualification  to  do  act,  presumed,  542. 
*         Therefore  these  presumptions  arise — 

That  parties  living  together  as  husband  and  wife  are  mar- 
ried, 542. 
That  consent  to  sale  of  liquor  to  prohibited  party  has  been 

given,  542. 
That  party  has  consent  to  do  act  requiring  consent,  542. 
That  officer  made  report  required  by  statute,  542. 
Reasons,  543. 
Aliter  where  proof  is  peculiarly  in  possession  of  defendant, 
542. 
As  that  party  has  license  to  do  act,  546. 
Other  illustrations,  546. 
Reason  ,  546. 
Even  though  it  may  involve  defendant  in  proving  his  innocence, 
542. 
Illustrations,  547. 
Person  presumed  to  intend  natural  consequences  of  his  acts,  548. 
Illustrations,  548. 
Reasons,  549. 
Where  act  criminal  per  «e,  criminal  Intent  presumed,  550. 
Illustrations,  550. 
Reasons,  551. 
Unless  specific  intent  required  by  statute,  553. 
Illustrations,  553. 
Reasons,  553. 

Dr.  Wharton^s  illustrations,  554. 
Possession  may  overthrow  presumption  of  innocence,  559. 

Illustrations,  559. 
Knowledge  may  overthrow  presumption  of  innocence,  559. 

Illustrations,  559. 
Motive  may  overthrow  presumption  of  innocence,  559. 

Illustrations,  561. 
Other  crime  than  that  charged  can  not  be  proved  against  prisoner, 
562. 
Illustrations,  564. 
As  that  prisoner  had  tendency  to  commit  crime  of  kind  charged, 

563. 
That  person  Indicted  for  raping  T  had  raped  L,  564. 
That  person  indicted  for  poisoning  his  wife  had  been  intimate 
with  woman  whose  husband  had  been  poisoned,  564. 
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INNOCENCE  (Cnminal  Ca«c«)— Continued. 

That  one  indicted  for  riot  had  participated  in  a  previous  riot, 

564. 
That  person  indicted  for  forging  A-s  name  had  forged  B^s,  564. 
That  one  indicted  for  hiring  A  to  steal,  had  Jiired  him  to  forge, 

664. 
That  person  indicted  for  stealing  from  B,  had  assaulted  him, 

564. 
That  person  indicted  for  stealing  a  horse  had  stolen  money,  564. 
That  person  charged  with  performing  abortion  on  A  had  done 

80  on  B,  564. 
That  person  charged  with  murder  of  illegitimate  child  had  com- 
mitted rape,  564. 
That  woman  charged  with  killing  one  child  had  killed  another, 
564. 
Reasons,  565. 
Other  instances,  567. 
To  prove  knowledge  or  intent,  another  crime  may  be  shown,  567. 
Illustrations,  568. 
Reasons,  568. 
To  prove  motive,  another  crime  may  be  shown,  567. 

Illustrations,  569. 
To  prove  that  crime  was  not  accidental,  separate  crime  may  be 
shown,  570. 
Illustrations,  570. 
Reasons,  571 . 
Bes  gestoi  may  be  proved,  though  another  crime,  571. 
Illustrations,  571. 
Reasons,  572. 

INSANITY. 

Sanity  or  insanity  presumed  to  continue,  226. 
Unless  temporary,  226. 

INSOLVENCY. 
See  Solvency  ;  Course  of  Business. 

INTENT. 

Presumptions  of,  322. 

Party  presumed  to  intend  natural  consequences  of  his  acts,  322. 
That  libeller  intended  to  injure  libelled,  322. 
That  libel  was  malicious,  323. 

That  party  selling  bad  bread  intended  it  to  be  eaten,  323. 
That  party  conveying  to  creditor  intended  to  prefer  him, 

323. 
That  person  stopping  in  house  of  ill-fame  has  intercourse, 

323. 
That  person  removes  to  another^s  State  to  obtain  divorce, 

323. 
That  person  preferring  creditor  Intended  to,  323. 
Reasons,  323. 
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INTENT— CJontinned. 

Party  presumed  to  intend  le^l  conseqaenoes  of  his  acts,  322. 
That  persons  signing  ^^as  trostees/*  intended  to  bind  them> 

selves  personally,  324. 
That  persons  giving  receipt  under  seal  intended  it  to  be 
conclusive,  324. 
AlUer  as  to  receipt  not  under  seal,  324. 
That  one  forging  another's  name  intended  to  defraud  hlm^ 

324. 
That  person  firing  building  intended  to  destroy  it,  325. 
That  person  giving  note  intends  it  to  be  paid  in  legal  cur- 
rency, 325. 
Reasons,  325. 
Aot  criminal  per  »e  presumed  to  be  criminally  intended,  327. 
Illustrations,  327. 
Reasons,  327. 
But  where  specific  intent  required,  it  must  be  proved,  331. 
Illustrations.  332. 
Reasons,  332. 
Intent  presumed  from  acts  in  absence  of  declarations,  332. 
Illustrations,  333. 
Reasons,  333. 
Unless  party  is  physically  or  mentally  unable,  332. 
Illustrations,  335. 

As  when  drunken,  335. 
Reasons,  335. 
Person  presumed  to  intend  to  do  what  is  within  his  right  and 
power,  and  not  what  is  beyond  them,  336. 
Illustrations,  336,  338. 
Reasons,  338. 
To  prove  intent,  another  crime  may  be  shown,  567. 

INTEREST,  ACTS  IN  ONE'S. 

Person  presumed  to  act  in  his  own  interest,  364. 
That  person  accepts  estates  devised  to  him,  365. 

Or  conveyed  to  him,  365. 
That  charter  is  accepted  by  grantee,  365. 
That  wife  elects  to  take  provision  most  beneficial  to  her,  365. 
That  person  assents  to  arrangement  for  his  benefit,  365. 
That  creditor  assents  to  assignment,  365. 
That  a  debt  is  paid  rather  than  a  loan  made,  366. 
That  legacy  to  creditor  is  payment,  not  a  loan,  366. 
That  property  given  by  parent  to  child  is  an  advancement,  366. 
That  money  given  to  another  is  a  loan  rather  than  a  gift,  366. 
That  A  does  not  consent  to  arrangement  not  to  his  interest,  366. 
That  servant  performs  services  properly,  366. 
That  corporation  takes  all  it  is  legally  entitled  to,  368. 
As  to  care  exercised  by  an  infant,  368. 
Reasons,  367. 
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INTERNATIONAL  LAW. 
Presumptions  in,  193. 

INTOXICATION. 
See  Intbnt. 

ISSUE. 

Presumptions  as  to  child  bearing,  364. 

JUDGMENTS. 

Judgments  presumed  paid  after  twenty  years,  383. 
Illustrations,  383. 

JUDICIAL  ACTS. 

Judicial  acts,  regularity  of,  29. 

Jurisdiction  of  court  of  general  jurisdiction  presumed,  29. 

Illustrations,  29. 
Jurisdiction  of  inferior  court  not  presumed,  29. 
What  is  an  ''inferior  court/'  32. 
Justice  of  the  peace,  32. 
Magistrate's  court,  32. 
County  court  in  Iowa,  32. 
What  is  a  superior  court,  31. 
Common  law  courts,  31. 
Court  Palatine,  31. 
Court  of  Chancery,  31. 
Court  of  Probate,  31. 
County  Court  in  lowh,  31. 
Examination  before  magistrates,  jurisdiction  not  presumed, 
33. 
Jurisdiction  not  presumed  where  authority  is  given  in  certain 
case  or  for  special  purpose,  30. 
Illustrations,  34. 
Jurisdiction  not  presumed  where  proceedings  are  not  according 
to  common  law,  30. 
Illustrations,  35. 
Regularity  of  proceedings  of  courts  of  general  powers  pre- 
sumed, 36. 
Decisions  in  the  different  States,  36-42. 

Illustrations,  36-52. 
That  bond  was  approved  by  court,  53. 
That  referee's  decision  was  made  on  merits,  53. 
That  evidence  warranted  master's  report  of  sale,  53. 
That  attorney  had  authority  to  execute  appeal  bond,  53. 
That  order  was  granted  on  proper  application,  53. 
That  special  term  of  court  was  properly  called,  53. 
That  reason  for  exchange  of  judges  existed,  53. 
That  judge  authorized  by  law  presided,  53. 
That  vacancies  existed  in  offices,  54. 
That  defendant  was  present  at  sentence,  54. 
That  evidence  justified  decree,  54. 
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JUDICIAL  ACTS— Continued. 

Adjournment,  presumptions  as  to,  42. 
Affidavit,  presumptions  as  to,  42. 
Amendments,  presumptions  as  to,  42. 
Answer,  presumptions  as  to,  43. 
Appeal,  presumptions  as  to,  43. 
Appearance,  presumptions  as  to,  43. 
Arbitrators,  presumptions  as  to,  43. 
Attorney,  presumptions  as  to,  43. 
Authority,  presumptions  as  to,  43. 
Case  made,  presumptions  as  to,  43. 
Continuance,  presumptions  as  to,  44. 
Contracts,  presumptions  as  to,  44. 
Copies,  presumptions  as  to,  44. 
Costs,  presumptions  as  to,  44. 
Damages,  presumptions  as  to,  44. 
Date,  presumptions  as  to,  44. 
Default,  presumptions  as  to,  44. 
Demurrers,  presumptions  as  to,  44. 
Depositions,  presumptions  as  to,  44. 
Dismissals,  presumptions  as  to,  44. 
Dockets,  presumptions  as  to,  44. 
Svldence  on  trial,  presumptions  as  to,  46. 
Exceptions,  presumptions  as  to,  46. 
Facts,  presumptions  as  to,  46. 
Fees,  presumptions  as  to,  46. 
Filing  papers,  presumptions  as  to,  46. 
Findings,  presumptions  as  to,  47. 
Grand  jury,  presumptions  as  to,  47. 
Guardianship,  presumptions  as  to,  47. 
Hearings,  presumptions  as  to,  47. 
Injunctions,  presumptions  as  to,  47. 
Instructions,  presumptions  as  to,  47. 
Issues,  presumptions  as  to,  48. 
Interest,  presumptions  as  to,  48. 
Judge,  presumptions  as  to,  48. 
Judgments,  presumptions  as  to,  49. 
Jurisdiction,  presumptions  as  to,  49. 
Jury,  presumptions  as  to,  49. 
Motions,  presumptions  as  to,  60. 
New  trials,  presumptions  as  to,  60. 
Notice,  presumptions  as  to,  60. 
Oaths,  presumptions  as  to,  60 
Objections,  presumptions  as  to,  60. 
Orders  of  sale,  presumptions  as  to,  60. 
Ordinances,  presumptions  as  to,  60. 
Petitions,  presumptions  as  to,  60. 
Pleas,  presumptions  as  to,  60. 
Records,  presumptions  as  to,  61. 
Replies,  presumptions  as  to,  61. 
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JUDICIAL  ACTS— Continued. 

Replications,  presumptions  as  to,  61 . 
Referees,  presumptions  as  to,  61. 
Service,  presumptions  as  to,  61.  ^ 

Telegrams,  presumptions  as  to,  61. 
Time,  presumptions  as  to,  61. 
Trials,  presumptions  as  to,  61. 
Vacation,  presumptions  as  to,  61. 
Verdicts,  presumptions  as  to,  61. 
Waiver,  presumptions  as  to,  62. 
Witnesses,  presumptions  as  to,  62. 
Writings,  presumptions  as  to,  62. 
Writs,  presumptions  as  to,  62. 
Regularity  of  proceedings  of  inferior  courts  presumed  where 
jurisdiction  shown,  36. 
Illustrations,  66. 

That  entry  in  docket  was  properly  made,  66. 
That  proceedings  of  Probate  Court  were  regular,  66. 
That  appointment  was  made  in  proper  time,  66. 
That  court  was  open  at  proper  term,  66. 
Reasons  for  the  rulings,  67. 
Jurisdiction  of  person  beyond  territorial  limits  not  presumed, 
68. 
Presumption  can  not  controvert  facts,  69. 

JURISDICTION. 
Sec  Judicial  Acts. 

KNOWLEDGE. 
See,  also.  Innocence. 
Knowledge  of  law,  presumption  of,  6. 

Every  person  presumed  to  know  the  law,  6. 
Meaning  of  the  maxim,  6. 

Illustrations,  6. 
That  admissions  by  party  are  made  with  knowledge  of  legal 

rights,  6. 
That  persons  signing  note  ^^as  trustees^^  intend  to  be  per- 
sonally bound,  6. 
Promise  to  pay  enforced,  though  made  under  mistake  of  law 
as  to  liability,  6. 
Other  illustrations,  7. 
Reasons,  8-14. 
No  presumption  of  knowledge  of  private  or  foreign  laws,  14. 
As  by-laws  of  school,  14. 

Or  laws  of  Massachusetts  by  person  in  New  York,  14. 
Persons  engaged  in  trade  presumed  to  know  value  of  articles  dealt 
in,  16. 
Illustrations,  16. 

And  names  under  which  they  go,  16. 
Illustrations.  16. 
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KNOWLEDGE— Continued. 

And  general  custom 8  of  the  trade,  16. 
lUuBtratlons,  16. 
Reaaons,  17, 18. 
Contentg  of  writing  signed  by  party  presumed  to  be  known  to  signer, 
18. 
Illustrations,  18. 
Reasons,  19. 
So  of  paper  drawn  up  by  one  for  another,  18. 

Illustrations,  19. 
And  matters  referred  to  in  such  writing,  18. 
Illustrations,  19. 
Burden  on  party  to  show  facts  which  he  best  Icnows,  20. 
Illustrations,  20. 
Reasons,  20-23. 
Burden  on  party  alleging  notice  to  bona  fide  holder,  23. 

Illustrations.  23. 
Principal  presumed  to  know  what  agent  knows,  23. 
No  presumption  that  party  not  called  as  witness  has  knowledge  of 
facts,  25. 
Illustrations,  26. 

Nor  that  witness  would  be  adverse,  26. 
That  citizen  knows  use  of  city  streets,  26. 
That  employer  knows  that  servant  will  be  injured,  26. 
That  person  knows  boundary  line  of  land,  26. 
That  person  reading  newspaper  reads  all  notice?  in  it,  26. 

LAPSE  OF  TIME. 
See  Payment;  Real  Property. 

LARCENY. 
See  Recent  Possession. 

LAW,  KNOWLEDGE  OF. 
See  Knowledge. 

LEGACIES. 

Presumed  paid  after  twenty  years,  370. 
Illustrations,  382. 
Reasons,  382. 

LEGISLATURE. 

Legislature  presumed  to  have  acted  properly,  73. 
That  bill  was  passed  constitutionally,  73. 
That  verbal  changes  in  bill  were  authorized,  73. 
That  legislature  intended  to  omit  Words  in  statute,  73. 
Statute  presumed  to  be  constitutional,  73. 
That  mvUicipal  ordinance  is  regular,  73. 
Act  of  legislature,  existence  of,  presumed  from  lapse  of  time, 

489. 
No  presumption  of  grant  where  none  exists  to  make  it,  489. 


INDEX.  697 

LEGITIMACY. 

Presumption  that  every  person  is  legitimate,  135-140. 

Illastrations,  138. 
Old  rule  on  the  subject,  140. 
Rule  relaxed  in  modem  times,  141-144. 
Presumption  of  sexual  intercourse  from  proof  of  access,  145. 
Evidence  of  rumor  of  illegitimacy  insufficient,  147. 
Proof  of  access  not  conclusive,  148. 
Conduct  of  supposed  parent  towards  child  relevant,  149. 
That  wife  lived  in  open  adultery,  relevant,  150. 
Presumption  holds  where  parties  are  liviog  apart  by  consent,  150. 

AlUer  when  by  decree  qf  court,  160. 
Declarations  of  wife  inadmissible,  151. 
Legitimacy  of  child  can  not  be  contested  by  mother  or  heirs.  151. 

LETTERS. 
See  Course  of  Business. 

LIBEL. 

See  Intent. 

LIFE. 
See  Death  ;  Survivorship. 
Love  of  life  presumed,  241. 

A  person  found  dead  presumed  to  have  accidently  died,  241,  242. 
Suicide  not  presumed,  241. 

Reasons,  242. 
One  proved  alive  presumed  to  continue  alive,  241. 
Illustrations,  242. 
Reasons,  243. 

LIFE,  CHANGE  IN. 
See  Habits. 

LIMITATIONS. 
See  Payment. 

LOAN. 
See  Interest. 

MARRLAGE. 
See  Innocence  (Civil  Cases). 
Presumption  of,  135. 

That  marriage  ceremony  was  properly  performed,  136. 

MEANS  OF  COMMITTING  CRIME. 

Possession  of  means  of  committiog  crime  raises  presumption,  594. 
Varies  as  to  occupation,  character,  or  sex  of  prisoner,  595. 

MORAL  DUTY. 

Performance  of,  not  presumed,  100. 

MORTGAGES. 
See  Course  of  Business;  Documents. 
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MORTGAGES— Oontinaed. 

Presumed  paid  after  twenty  years,  370. 
Illustrations,  378. 

Reasons,  379. 

MOTIVE. 

May  overthrow  presumption  of  innocence,  559. 

Illustrations,  661. 
To  prove  motive,  another  crime  may  be  shown,  567. 

Illustrations,  569. 

Guilt  presumed  from,  574. 

Methods  of  showing  motive,  577. 
Desire  of  gain,  577. 

Gratification  of  passion,  674. 

Preservation  of  reputation,  574. 

xames. 

See  Identity. 

nature,  course  of. 

Life,  love* of,  presumed,  241. 

A  person  found  dead  presumed  to  have  accidentally  died,  241, 

242. 
Suicide  not  presumed,  241 . 
Reasons,  242. 
Nature,  presumptions  from  the  course  of,  340. 

That  boy  under  fourteen  can  not  commit  crime,  340. 

That  woman  committing  crime  or  tort  in  presence  of  husband 

is  coerced  by  him,  340. 
That  person  hears  statement  in  his  presence,  340. 
Unless  he  is  asleep  or  intoxicated,  340. 
That  husband  is  head  of  his  family,  340. 
That  chattels  belong  to  husband,  341. 
That  deed  to  wife  is  in  custody  of  husband,  341. 
That  money  advanced  by  parent  to  child  is  a  loan,  341. 
That  improvements  made  on  wlfe^s  land  by  husband  are  a  gift 

to  her,  341. 
That  wife  buys  articles  for  home  by  consent  of  husband,  341. 
That  person  is  sane,  341. 
Reasons,  342. 

Other  illustrations,  363. 
That  woman  beyond  certain  age  is  incapable  of  child  bearing, 

364. 
Person  presumed  to  act  in  his  own  interest,  364. 
That  person  accepts  estates  devised  to  him,  365. 
Or  conveyed  to  him,  365. 
That  charter  is  accepted  by  grantee,  365. 
That  wife  elects  to  take  provision  most  beneficial  to  her,  365. 
That  person  assents  to  arrangement  for  his  benefit,  365. 
That  creditor  assents  to  assignment,  365. 
That  a  debt  is  paid  rather  than  a  loan  made,  366. 
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NATURE,  COURSE  OF— Continued. 

That  legacy  to  creditor  is  payment,  not  a  loan,  366. 
That  property  given  by  parent  to  child  is  an  advancement,  366. 
That  money  given  to  another  is  a  loan  rather  than  a  gilt,  366. 
That  A  does  not  consent  to  arrangement  not  to  his  interest,  366. 
That  servant  performs  services  properly,  366. 
Reasons,  367. 

NECESSITY. 
See  Innocence  (Civil  Cases). 

NEGLIGENCE. 

^ogl^gei^ce  not  presumed,  121. 

Unless  thing  causing  injury  under  management  of  defendant, 
122. 
Illustrations,  123. 
Failure  to  perform  legal  or  contract  duty  raises  presumption  of 
negligence,  126. 
In  the  contract  of  bailment,  127. 
In  the  contract  of  innkeeper,  128. 
In  the  contract  of  common  carrier,  128. 
In  the  contract  of  passenger  carrier,  128. 
Burden  of  proof  of  contributory  negligence,  133. 

NEGOTIABLE  PAPER. 
See  CouBSE  of  Business. 
Negotiable  paper,  presumed  to  be  regularly  negotiated  and  held,  94. 
That  holder  of  note  is  bona  fide  holder,  95. 
That  note  is  transferred  on  day  due,  95. 
That  indorsement  was  made  before  note  was  due,  95. 
Reasons,  95. 
Except  where  there  is  fraud,  duress  or  Illegality,  94. 
Illustrations,  97. 
Reasons,  97. 

NON-RESIDENCE. 
See  Domicile. 

NOTARY. 

See  Official  Acts. 

OFFICERS. 
See,  also.  Official  Acts. 
Private  officers  presumed  to  be  properly  appointed  and  to  do  their 
duty,  75. 
That  cashier's  bond  was  approved,  76. 
That  corporation  president  had  power  to  indorse  note,  76. 
That  officers  of  corporation  were  properly  appointed,  76. 
That  attorney  for  State  had  authority  of  Governor,  76. 
That  corporation  assents  to  suit  brought  in  Its  name,  76. 
That  corporation's  seal  is  attached  to  contract  by  authority.  76. 
That  officer  aets  without  malice,  76. 
Tliat  quorum  of  members  were  present  at  meeting,  76. 
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OFFIC£RS--CoDtinued. 

That  officer  of  corporation  has  authority  to  do  act,  76. 

Reasons  for  rulings,  76. 
Office,  holding  of,  presumed  to  continue,  219. 
Illustrations,  222. 

OFFICIAL  ACTS. 
See,  also,  Officbrs. 
Official  authority,  regularity  of,  presumed,  60. 

That  officer  was  properly  appointed,  62. 

That  attorney  is  properly  enrolled,  62. 

That  vestry  clerk  is  properly  appointed,  63. 

So  as  to  pound-keeper,  68. 

As  to  collector  of  taxes,  63. 

As  to  church  warden,  63. 

As  to  master  in  chancery,  63. 

That  soldier  is  attested,  63. 

That  surrogate  has  authority  to  administer  oath,  63. 

That  person  is  officer  of  post-office,  63. 

That  trustees  have  authority,  64. 

That  notary  has  power  to  take  affidavits,  64. 

That  attorney  has  authority  from  client,  64. 
Reason  for  these  rulings,  64. 
Officers,  presumptions  that,  do  their  legal  duty,  67. 

Illustrations  in  the  different  States,  67-72. 

That  officer  made  entries,  70. 

That  vote  of  council  was  unanimous,  70. 

That  officer  was  elected  by  ballot,  70. 

That  affidavit  was  made  in  court,  70. 

That  register  acted  on  proper  evidence,  70. 

That  levy  was  made  by  sheriff,  70. 

That  seal  Is  good  without  wax,  71. 

That  appearance  was  entered  by  authorized  attorney,  71. 

That  proclamation  was  posted  by  order  of  commander,  71. 

That  proper  notice  was  given  by  officers,  71. 

That  meeting  of  corporation  was  properly  adjourned,  71. 

That  fee  charged  is  legal,  71. 

That  summons  was  served  in  apt  time,  71. 

That  administrator  has  made  proper  settlement,  72. 

That  writ  was  properly  returned  by  sheriff,  72. 

That  public  surveyor  is  qualified,  72. 

That  judgment  was  properly  recorded  by  recorder,  72. 

That  land  was  appraised  before  being  sold,  72. 

lliat  taxes  were  paid  by  testator,  72. 
Reasons  for  the  rulings,  73. 

OPPORTUNITY. 

To  commit  crime  raises  presumption  of  guilt,  587. 

Illustrations,  587. 
Unless  another  had  better  opportunity,  587. 

Illustrations,  588. 
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OTHER  CRIMES. 

Other  crime  than  that  charged  can  not  be  proved  against  prisoner, 
562. 
Illustrations,  564. 
As  that  prisoner  had  tendency  to  commit  crime  of  kind  charged, 

563. 
That  one  indicted  for  riot  had  participated  in  a  previous  riot, 

563. 
That  person  indicted  for  raping  T  had  raped  L,  564. 
That  person  indicted  for  poisoning  his  wife  had  been  intimate 

with  woman  whose  husband  had  been  poisoned,  564. 
That  person  indicted  for  forging  A's  name  had  forged  B^s,  564. 
That  one  indicted  for  hiring  A  to  steal  had  hired  him  to  forge, 

564. 
That  person  indicted  for  stealing  from  B  had  assaulted  him,  564. 
That  person  indicted  for  stealing  a  horse  had  stolen  money,  564. 
That  person  charged  with  performing  abortion  on  A  had  done 

so  on  B,  564. 
That  person  charged  with  murder  of  illegitimate  child  had  com- 
mitted rape,  564. 
That  woman  charged  with  killing  one  child  had  killed  another, 
564. 
Reasons,  565. 

Other  instances,  567. 
To  prove  knowledge  or  ihfent,  another  crime  may  be  shown, 
567. 
Illustrations,  568. 
Reasons,  568. 
To  prove  motive,  another  crime  may  be  shown,  567. 

Illustrations,  569. 
To  prove  that  crime  was  not  accidental,  separate  crime  may  be 
shown,  570. 
Illustrations,  570. 
Reasons,  571. 
Bes  gestoi  may  be  proved,  though  another  crime,  571. 
Illustrations,  571. 
Reasons,  572. 

OWNERSHIP. 
See  Possession  ;  Real  Property  ;  Chattels. 

PARENT  AND  CHILD. 
See  Nature,  Course  of. 

PARENTAGE. 
See  Legitimacy. 

PARTNERSHIP. 
See,  also.  Course  of  Business. 
Partnership  presumed  to  continue,  210. 
Illustrations,  222. 
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PAYMENT. 

Presamption  of  payment  and  discharge  of  obligations,  370. 
Bonds  presumed  paid  after  twenty  years,  370. 
Illustrations,  371. 
Reasons,  871. 
Mortgages  presumed  paid  after  twenty  years,  370. 
Illustrations,  378. 
Reasons,  379. 
Legacies  presumed  paid  after  twenty  years,  370. 
Illustrations,  382. 
Reasons,  382. 
Taxes  presumed  paid  after  twenty  years,  370. 

Illustrations,  382. 
Judgments  presumed  paid.  383. 
Trust  presumed  executed  after  twenty  years,  370. 

Illustrations,  383. 
Covenant  presumed  performed  after  twenty  years,  370. 
Illastrations,  384. 
Reasons,  384. 
Presumption  of  payment  does  not  arise  from  less  than  twenty  years, 
384. 
Unless  in  conjunction  with  other  circumstances,  384. 
Illustrations.  387. 
Reasons,  388. 
Presumption  from  lapse  of  tlihe  may  be  rebutted,  390. 
Illustrations,  392. 
Reasons,  392. 
Statute  of  limitations  can  not  be  shortened  by  lapse  of  time  alone, 
391. 
Illustrations,  394. 
Reasons.  394. 
Presumption  of  payment  may  be  rebutted,  how — 

1.  By  aelcnowledgment  of  debt  by  debtor,  397. 

Illustrations,  397. 

Reasons,  398. 

2.  By  part  payment,  397. 

Illustrations,  400. 

3.  By  known  insolvency  of  debtor,  397. 

Illustrations,  401.    ' 
Reasons,  401. 

4.  Or  incapacity  of  debtor,  397. 

Illustrations,  405. 

5.  Or  by  relation  of  the  parties,  397. 

Illustrations,  405. 
Reagons,  406. 

6.  Or  by  situation  of  the  parties,  397. 

Illustrations,  407. 

7.  Or  by  Intention  of  the  parties,  397. 

Illustrations,  407. 
Reasons,  407. 
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PAYMENT— Continued. 

8.  Or  by  other  facte  explaining  the  delay,  397. 
niustrations,  408. 
Presumption  of  payment  other  than  by  lapse  of  time,  will  arise 
from — 

1.  Production  of  receipt  from  creditor,  409. 

Illustrations,  410. 
Beasons,  411. 

2.  Possession  by  debtor  of  obligation,  409. 

Illustrations,  412. 
Reasons,  413. 

3.  Cancellation  of  obligation,  409. 

Illustrations,  416. 
Reasons,  416. 

4.  Payment  of  later  debt,  409, 

Illustrations,  417. 
6.  Passing  of  money  after  debt  due,  409. 
Illustrations,  418. 

6.  Custom  of  trade,  409. 

Illustrations,  419. 

7.  Other  circumstances,  409. 

Illustrations,  419. 
Presumption  is  rebuttable,  409. 
Illustrations,  423. 
Presumption  does  not  arise — 

1.  When  debtor  might  have  got  obligation  without  paying  it, 
424. 

Illustrations,  424. 

2.  Where  debt  paid  was  not  debtor's  alone,  425. 

Illustrations,  425. 
Presumption  of  payment  is  stronger  than  presumption  of  continu- 
ance, 425. 
But  weaker  than  presumption  of  innocence,  425. 
Illustrations,  425. 
Reasons,  425. 

PENALTY. 
See  Fraud. 

PERSONAL  APPEARANCE. 

Of  person,  presumed  to  continue,  228. 

PERSONAL  PROPERTY. 
See  Chattels. 

POSSESSION. 
See  Suit;  Larceny;  Chattels;  Real  Property. 
Possession  or  ownership  of  property  presumed  to  continue,  209. 

Reasons,  210. 
Non -possession  or  loss  of  property  presumed  to  continue,  209. 
Illustrations,  211. 
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POSSESSION— Conttnued . 

Poeseseion  may  oyertbrow  presumption  of  innocence,  559. 
Illustrations,  559. 

PREPARATIONS. 

For  crime,  raises  presumption  of  guilt,  590. 
To  accomplish  crime,  590. 

Illustrations,  690. 
To  prevent  discovery,  590. 

Illustrations,  590. 
To  aid  escape,  590. 

Illustrations,  591. 
To  avert  suspicion,  590. 

Illustrations,  591. 
Reasons,  591. 
Aliter  where  preparations  innocent,  591. 

Illustrations,  592. 
Or  for  another  crime,  592. 

Illustrations,  592. 
Or  crime  frustrated  or  abandoned,  592. 

Illustrations,  592. 

PRESUMPTIONS. 
Defined,  639. 

Must  be  based  on  fact,  and  not  on  inference,  652. 
Illustrations,  653. 
Reasons,  653. 
Can  not  contradict  facts,  659. 
Rebuttable  presumptions,  660. 
Are  not  continuous,  662. 
Are  not  retroactive,  662. 

PRESUMPTIONS  OF  FACT. 
Defined,  639. 

PRESUMPTIONS  OF  LAW. 
Defined,  639. 

PRIVILEGED  COMMUNICATIONS. 
See  Witnesses. 

REAL  PROPERTY. 

Real  property,  presumptions  in  the  law  of,  475. 

Possession  and  lapse  of  time,  presumptions  arising  from,  475. 

Possession  of  thirty  years  raises  presumption  of  grant  from 
Crown.  476. 

Grant  of  fishing  dam  presumed  after  sixty  years,  476. 

Existence  of  link  in  title  presumed  from  time,  477. 

And  conveyance  pursuant  to  agreement,  477. 

And  grant  of  incorporeal  hereditament,  477. 

And  grant  of  easement,  477. 

And  ouster  of  co-tenant,  477. 

And  payment  of  dower,  477. 
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KEAL  PKOPEKTY— Continued. 

And  dedication  of  road,  478. 
Reasons,  478. 
Act  of  Legislature,  existence  of  presumed  from  lapse  of  time,  489. 
No  presumption  of  grant  where  none  exists  to  make  it,  489. 
Illustrations,  489. 
Reasons,  490. 
Owner  and  possessor  presumed  to  have  good  title,  491,  492. 
Possession  of  deed  raises  presumption  of  deliyery,  491. 

So  from  lapse  of  time,  492. 
Possession  of  land  by  grantor  presumed  to  be  for  breach  of 

condition,  492. 
Administration  presumed  from  division  of  property,  492. 
Regularity  of  sale  imder  power,  from  lapse  of  time,  492. 
And  power  of  agent  to  make  it,  492. 

RECENT  POSSESSION. 

Recent  possession  in  larceny  or  robbery,  596. 
Illustrations,  600. 
Reasons,  601. 
Reasonable  explanation  of  possession  overthrows  presumption,  522. 
Illustrations,  604. 
Reasons,  604. 
Unless  explanation  inconsistent,  604. 
Illustrations,  605. 
Reasons,  605. 
What  is  or  is  not  "recent,''  606. 
Kind  of  property  a  test,  607. 
Illustrations,  607. 
Reasons,  607. 

REGULARITY. 
See  Judicial  Acts;  Official  Acts;    Officers;   Legislature; 
Course  of  Business.  • 

RES  GESTAE. 

Bei  Oestce  may  be  proved  though  another  crime,  571. 
Illustrations,  571. 
Reasons,  572. 

RESIDENCE. 
See  Domicile. 

RIGHT. 

Presumption  that  act  was  done  of,  and  not  of  wrong,  98.  99. 
That  person  performed  his  duty,  99, 100. 

ROBBERY. 
See  Recent  Possession. 

« 

SALES. 
See  Course  of  Business. 

45 
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SANITY. 
See,  also.  Insanity. 
Presumption  of.  340. 

SERVICES. 

SeiriceB.  agreement  to  pay  for,  presumed,  91. 

To  pay  medical  services  rendered,  91. 
But  not  where  parties  are  near  relatives  or  of  the  same  family,  91. 

Illustrations,  92. 
Reasons,  92. 

SERVANT. 
See  Sbrtices;  Covrse  of  Business. 

SILENCE. 

Silence,  when  interrogated,  raises  presumption  of  guilt.  G28. 
Illustrations,  628. 
Reasons.  62S. 
Unless  in  judicial  interrogation,  628. 
Illustrations,  631. 
Reasons,  632. 
Failure  to  produce  evidence  Raises  presumption.  634. 
Illustrations,  634. 
Exceptions,  638. 
Prisoner  declining  to  testify  in  his  own  behalf.  635. 

SOLVENCY. 

Solvency  or  insolvency  presumed  to  continue.  219. 
Illustrations,  221. 

SPOILS. 
See  Fruits  of  Crime. 

SPOLIATION. 

Spoliator,  presumptions  against  a.  153. 

Omission  of  party  to  testify,  presumption  arises  against  him,  154. 

Of  seaman  who  had  charge  of  light  on  vessel,  154. 

Of  party  who  is  charged  with  fraud.  154. 

Refusal  to  produce  deed  on  which  party  claims,  155. 

Or  to  produce  letter  sent  to  one,  155. 

Or  to  produce  book  claimed  as  private  one,  155. 

Agreement  not  produced  presumed  stamped,  155. 

Invoices  not  produced,  goods  presumed  undervalued,  155. 

Refusal  to  produce  building  plan  or  to  allow  expert  to  ex- 
amine building,  155. 

Contents  of  bottles  of  liquor  not  proven,  presumption  that  it 
was  the  cheapest  of  liquor,  155. 

Amount  of  note  not  proved,  presumption  that  it  was  of  the 
smallest  denomination,  156. 

Price  of  cattle  received  of  owner  not  shown,  presumption 
that  it  was  the  highest,  156. 

Witness  refusing  to  explain  facts  in  her  knowledge,  156. 
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SPOLIATION— Continued. 

And  refuging  to  produce  books,  156. 

Four  out  of  five  attorneys  of  a  party  deny  a  fact,  presump- 
tion that  the  other  could  not,  156. 
Reasons,  156. 
As  to  annoyance  from  passing  trains,  167. 
Exceptions  where  evidence  is  not  his  power  or  cumulative,  152, 
168. 
As  where  another  has  his  muniments  of  title,  168. 
Or  a  witness  is  equally  within  the  call  of  both  sides,  168, 

169. 
Or  there  is  no  proof  that  he  has  better  evidence,  168,  169. 
Reasons,  169. 
Exception  when  evidence  is  privileged,  153. 

As  confidential  communication  between  attorney  and  client, 
171. 
Exception  where  evidence  is  incompetent,  153. 
Exception  where  necessity  of  evidence  could  not  have  been  reason- 
ably anticipated  by  other  party.  153. 
Illustrations,  175,  176. 
Presumption  arising  fiom  non- production  of  evidence  does  not 
relieve  opposite  party  from  proving  his  case,  180,  183. 
illustrations,  180. 
Reasons,  ISO, 
Alteration,  suppression,  falsification  or  manufacturing  evidence, 
presumption  from,  183. 
Goldsmith  taking  stone  from  socket  and  converting  it,  stone 

presumed  to  be  of  the  highest  value  and  water,  184. 
Party  having  part  of  stolen  diamonds  presumed  to  have  all, 

184. 
Executor  altering  papers  of  testator,  184. 
Husband  suppressing  deed  of  wife.  185. 
Party  preventing  value  of  goods  being  shown  mulct  in 

highest,  185. 
Destruction  of  deed  by  claimant,  185. 
And  of  contract  of  sale  by  indorser,  185. 
Carrying  off  mortgaged  goods,  185. 
Destruction  of  bond  by  obligor,  185. 
Destruction  of  evidence  of  payment  by  party,  185. 
Kidnaping  of  heir  to  estate  by  claimant,  186. 
Manufacturing  of  evidence  by  party  to  a  cause,  ISO. 
Falsity  of  seal  on  certificate,  186. 
Alterations  in  account  book  by  creditor,  ISO. 
Destruction  of  books  by  executor,  187. 
Defacing  of  post  marks  on  letters,  187. 
Oiher  cases,  188,  189. 

Reasons,  187. 
Trustee  failing  to  preserve  his  vouchers,  191. 
Agent  of  candidate  destroying  bis  accounts,  191. 
Concealment  of  books  by  officers  of  corporations,  191. 
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SPOLIATION— Continued. 

Destraction  of  voacberg  and  invoices  by  partner,  191. 

Reasons,  192. 
Presumptions  in  international  law,  193. 
Spoliation  alone  may  defeat  claim,  but  can  not  sustain  one,  195, 196. 
Presumption  af^ainst  spoliator  does  not  arise — 

1.  Wbere  documents  otherwise  proved,  197.  198. 

Illustrations,  197. 

2.  Or  spoliation  open  and  for  cause,  198. 

Illustrations,  198. 
Does  not  extend  beyond  thing  taken  or  suppressed,  199. 
Presumption  is  not  conclusive.  200. 
Destruction  voluntarily  of  document  precludes  spoliator  from  giving 
secondary  evidence,  201. 
A  bums  up  B'S  note  to  him,  A  can  not  sue  B  on  it,  201. 
Person  burning  up  letter  can  not  prove  its  contents,  201. 
Party  mutilating  paper  cau  not  prove  its  contents,  201. 
Illustrations,  201. 
Reasons,  201 . 
Unless  destruction  was  the  result  of  mistake  or  accident,  203. 
Illustrations,  203. 
Reasons.  203. 
Attempt  to  thwart  investigation.  015. 

Illustrations.  615. 
Destruction  of  evidence  raises  presumption.  622. 

Illustrations,  622. 
Coucealment  of  evidence,  022. 

Illustr.'itions,  624. 
Fabrication  of  evidence,  622. 
Illustrations,  625. 
Reasons,  626. 

STATE. 
See  Foreign  Laws. 

STATUTES. 
See  Legislature. 

SUICIDE. 
See  Life. 

SUPPRESSION  OF  EVIDENCE. 
See  Spoliation. 

SURVIVORSHIP. 

Survivorship,  presumption  of,  298. 

No   presumption   of   survivorship  as  tc  victims  of    common 
calamity,  298. 
Illustrations,  209. 
Reasons,  301 . 

Exceptions,  304. 

Illustrations,  304,  305.  . 
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lAXES. 

Taxes  presumed  paid  after  twenty  years,  370. 
niostratioiis,  382. 

THREATS. 

Raise  presumption  of  guilt,  593. 

Alitfr  wben  another  mar  have  executed  them,  5M. 

TITLE. 
See  Real  Propebtt:  Chattels. 

TRUSTS. 

Presumed  executed  after  twenty  years.  370. 
Illustrations.  383. 

USURY. 
See  Fraid. 

VALUE. 

Invoices  not  produced,  goods  presumed  undervalued.  15o. 

Refusal  to  produce  building  plan  or  to  allow  expert  to  examine 

building.  155. 
Contents  of  bottles  of  liquor  not  proven,  presumption  that  it  was  the 

cheapest  of  liquor.  155. 
Amount  of  note  not  proved,  presumption  that  it  was  of  the  smallest 

denomination.  156. 
Price  of  cattle  received  for  owner  not  shown,  presumption  that  it  was 

the  highest.  15P. 

WITNESSES. 

Xo  presumption  that  party  not  called  as  witness  has  knowledge  of 
facts.  25. 
Illustrations,  25. 
OmL«sion  of  party  to  testify,  presumption  arises  against  him,  153. 
Of  seaman  who  had  charge  of  light  on  vessel.  154. 
Of  party  who  is  charged  with  fraud,  154. 
Refusal  to  produce  deed  on  which  party  claims.  155. 
Or  to  produce  letter  sent  to  one.  155. 
Or  to  produce  t>ook  claimed  as  private  one,  155. 
Agreement  not  produced  presumed  stamped,  155. 
Invoices  not  produced,  goods  presumed  undervalued.  155. 
Refusal  to  produce  building  plan  or  to  allow  expert  to  examine 

building,  155. 
Contents  of  bottles  of  liquor  not  proven,  presumption  that  it  was 
the  cheapest  of  liquor,  155. 
Amount  of  note  not  proved,  presumption  that  it  was  of  the  smallest 

denomination,  156. 
Price  of  cattle  received  for  owner  not  shown,  presumption  that  it 

was  the  highest,  156. 
Witness  refusing  to  explain  facts  in  her  knowledge,  156. 
And  refusing  to  produce  books.  156. 
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WITNESSES— Continued. 

Four  out  of  five  attorneys  of  a  party  deny  a  fact,  presumption  that 
the  other  could  not,  156. 
Reasons,  156. 
As  to  annoyance  from  passing  trains,  167. 
Exceptions  where  evidence  is  not  his  power,  152,  168. 
As  where  another  has  his  muniments  of  title,  168. 
Or  a  witness  is  equally  within  the  call  of  both  sides,  168,  169. 
Or  there  is  no  proof  that  he  has  better  evidence,  169. 
Reasons,  169. 
Exceptions  when  evidence  is  privileged,  153. 

As  confidential  communication  between  attorney  and  client,  171. 
Presumption  arising  from  non- production  of  evidence  does  not  re- 
lieve opposite  party  from  proving  his  case,  180,  183. 
Illustrations,  180. 
Reasons,  180. 
Prisoner  declining  to  testify  in  his  own  behalf,  635. 
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